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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 

First  Divisional  Court . 

The  Hon.  Sir  William  Ralph  Meredith,  C.J.O. 
“ “ John  James  Maclaren,  J.A. 

“ “ James  Magee,  J.A. 

“ Frank  Egerton  Hodgins,  J.A. 
William  Nassau  Ferguson  J.A. 

Second  Divisional  Court. 

(1916) 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P. 
“ “ William  Renwick  Riddell,  J. 

“ “ Haughton  Lennox,  J. 

“ “ James  Leitch,  J.* 

“ Cornelius  Arthur  Masten,  J. 

Second  Divisional  Court. 

(1917) 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P. 
William  Renwick  Riddell,  J. 
Haughton  Lennox,  J. 

Hugh  Edward  Rose,  J. 


Mr.  Justice  Leitch  died  on  the  7th  February,  1917. 
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JUDGES  OF  THE  SUPREME  COURT  OF  ONTARIO. 


HIGH  COURT  DIVISION. 

The  Hon.  Sir  John  Alexander  Boyd,  K.C.M.G.,  C.* 
“ “ Sir  Glenholme  Falconbridge,  C.J.K.B. 

“ “ Sir  William  Mulock,  K.C.M.G.,  C.J.Ex. 

“ “ Byron  Moffatt  Britton,  J. 

“ “ Roger  Conger  Clute,  J. 

“ “ Francis  Robert  Latchford,  J. 

“ “ Robert  Franklin  Sutherland,  J. 

“ “ William  Edward  Middleton,  J. 

u “ Hugh  Thomas  Kelly,  J. 


The  Chancellor  died  on  the  23rd  November,  1916. 


MEMORANDA. 


CALL  TO  THE  BAR. 


18th  January,  1917: 

Newton  Manly  Young. 

8th  February,  1917: 

Clarence  Whitfield  Moorhead,  Arthur  Waldo  Guertin,  Ewart 
Gladstone  Binkley,  John  Wesley  Freeborn,  Harvey  LeRoy  Barnes, 
James  Gordon  Bole,  Howard  Vernon  Hearst. 

15th  March,  1917: 

Ross  William  Ormerod,  William  James  Beaton. 

25th  May,  1917: 

Arthur  Wentworth  Roebuck,  Ralph  McLean,  John  Claude 
Manley  German,  Gordon  McLaughlin,  William  Edward  Morrison, 
George  Samuel  Dudley,  John  Dennis  O’Brien,  Donald  McWilliam, 
Ray  Thornley  Birks,  Malcolm  McLean,  William  Thomas  Sinclair, 
Horace  Evans  Wood,  Andrew  George  McHugh,  John  Bamber 
Allen,  William  Morley  Smith,  David  Goodman,  James  Isaac 
Hodgins,  Lancing  Belmont  Campbell,  Richard  George  McClelland, 
Alfred  LeRoy  Williams,  Ross  Sheppard,  Allan  Lewis  Gillespie 
Brooks,  Alan  Christy  Fleming,  William  Archibald  McFarlane, 
John  Frank  Dales. 


ERRATA. 


Page  10,  second  line  from  bottom,  for  “L.R.  8 Ch.”  read  “8  Ch.D.” 
Page  149,  eighth  line  of  head-note,  for  “775  (5)”  read  “777  (5).” 
Page  284,  twelfth  line  from  top,  for  “403”  read  “404.” 

Page  403,  twentieth  line  from  bottom,  for  “Evans”  read  “Lyall.” 
Page  495,  fifth  line  from  bottom,  for  “842”  read  “852.” 

Page  515,  twentieth  line  from  top,  for  “legal”  read  “illegal.” 
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[BOYD,  C.] 


1916 


Traill  v.  Niagara  St.  Catharines  and  Toronto  R.W.  Co. 


Oct.  12. 


Railway  — Passenger  — Personal  Injury  — Negligence  — Time-limit  for 
Action  — Dominion  Railway  Act,  R.S.C.  1906,  ch.  37,  secs.  2 (31),  306, 
and  306  (3). 

An  action  for  damages  for  injuries  sustained  by  a passenger  by  reason  of  the 
negligence  of  a Dominion  railway  company  in  the  safe  and  proper  con- 
duct of  his  person  to  its  destination  is  not  subject  to  the  time-limit  imposed 
by  sec.  306  of  the  Dominion  Railway  Act,  R.S.C.  1906,  ch.  37,  in  respect 
of  actions  for  indemnity  for  damages  or  injury  sustained  by  reason  of  the 
construction  or  operation  of  the  railway. 

Ryckman  v.  Hamilton  Grimsby  and  Beamsville  Electric  R.W.  Co.  (1905),  10 
O.L.R.  419,  429,  and  the  dictum  of  Duff,  J.,  in  British  Columbia  Electric 
R.W.  Co.  v.  Turner  (1914),  49  S.C.R.  470,  489,  applied. 

Parliament  has  itself  exempted  from  the  limitation  clause  actions  brought 
against  the  company  upon  any  breach  of  contract,  express  or  implied, 
for  or  relating  to  the  carriage  of  any  “traffic:”  sub-sec.  3 of  sec.  306;  and, 
by  sec.  2,  cl.  31,  “traffic”  means  the  traffic  of  passengers  as  well  as  of 
goods. 

Action  by  one  who  was  a passenger  on  a car  of  the  defendants 
to  recover  damages  for  injuries  sustained  by  reason  of  a collision 
of  that  car  with  another  car  of  the  defendants. 


October  10.  The  action  was  tried  by  Boyd,  C.,  with  a jury,  at 
St.  Catharines. 

The  jury  found  for  the  plaintiff  with  $1,500  damages. 

A.  W.  Marquis,  for  the  plaintiff. 

George  F.  Peterson,  for  the  defendants. 

October  12.  Boyd,  C.: — The  plaintiff  was  a passenger  on  a 
car  of  the  defendants — a Dominion  railway  company — and  was 
injured  by  the  collision  of  the  car  on  which  he  was  going  with 
another  car  of  the  defendants,  stationary  on  an  open  switch. 
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Negligence  was  in  effect  admitted,  and  the  main  question  for  the 
jury  was  the  quantum  of  damages,  which  they  estimated  at  $1,500. 
This  was  subject  to  a point  of  law  reserved:  whether  the  defend- 
ants were  liable  to  be  sued  after  the  lapse  of  time  between  the 
injury  and  the  date  of  the  writ  of  summons — two  years  or  more. 

The  defendants  relied  upon  the  provisions  of  the  Dominion 
Railway  Act,  R.S.C.  1906,  ch.  37,  sec.  284,  sub-sec.  7,  and  sec. 
306. 

Section  284  (7)  gives  a right  of  action  to  any  one  aggrieved 
by  the  neglect  or  refusal  of  the  company  to  comply  with  the  re- 
quirements of  the  section,  from  which  the  company  shall  not  be 
relieved  by  any  notice,  etc.,  if  the  damage  arises  from  the  negli- 
gence of  the  company;  and  sec.  306  enacts  that  “all  actions 
. . . for  indemnity  for  any  damages  or  injury  sustained  by 

reason  of  the  construction  or  operation  of  the  railway  shall  be 
commenced  within  one  year  after  the  time”  when  the  alleged 
cause  of  action  has  arisen. 

The  prescription  or  limitation  clauses  of  the  Railway  Act 
have  been  uniformly  held  to  apply  to  actions  for  damages  caused 
or  occasioned  in  the  exercise  of  powers  given  by  the  Legislature 
to  the  company  for  enabling  them  to  construct  and  maintain  the 
line — but  not  to  actions  arising  out  of  negligence  in  the  carrying 
of  passengers.  This  was  laid  down  by  the  Court  of  Queen’s 
Bench  in  1856,  Roberts  v.  Great  Western  R.W.  Co.,  13  U.C.R. 
615.  The  reason  of  this  rule  was  well  defined  by  Richards,  J.,  soon 
afterwards,  in  Auger  v.  Ontario  Simcoe  and  Huron  R.W.  Co. 
(1857),  9 U.C.C.P.  164,  169:  “The  limitation  clauses  do  not  apply 
when  the  companies  are  carrying  on  the  business  of  common 
carriers  ...  (in  the)  use  (of)  locomotives,  etc.,  for  the 
conveyance  of  passengers  and  goods,  etc.,  but  the  liability  arises 
in  those  cases  from  the  breach  of  contract,  arising  from  their 
implied  undertaking  to  carry  safely,  and  to  take  proper  care  of 
the  goods,  etc.”  These  decisions  were  accepted  as  rightly  stating 
the  law  in  Ryckman  v.  Hamilton  Grimsby  and  Beamsville  Electric 
R.W.  Co.  (1905),  10  O.L.R.  419,  429. 

This  very  point  was  considered  by  Mr.  Justice  Duff  in  1906, 
Sayers  v.  British  Columbia  Electric  R.W.  Co.,  12  B.C.R.  102,  and 
his  judgment,  affirmed  by  the  Full  Court  in  appeal,  was  that  the 
restriction  of  the  statute  did  not  extend  to  causes  of  action 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


3 


arising  out  of  contractual  relations  such  as  those  involved  in 
taking  passage  on  the  cars. 

In  the  most  recent  decision  bearing  on  this  subject,  Mr.  Justice 
Duff,  now  in  the  Supreme  Court  of  Canada,  refers  to  the  decision 
in  British  Columbia,  and  he  says,  having  reconsidered  the  ques- 
tion, he  has  no  reason  to  alter  the  view  therein  taken:  British 
Columbia  Electric  R.W.  Co.  v.  Turner  (1914),  49  S.C.R.  470,  489. 
Mr.  Justice  Anglin,  in  the  same  case,  upon  the  proposition  that  a 
claim  for  personal  injuries  sustained  in  a railway  accident  is  not 
within  the  purview  of  that  provision,  while  very  strongly  inclining 
to  that  view,  yet  does  not  base  his  judgment  on  it  (p.  499). 

To  my  mind  (though  it  does  not  seem  to  have  been  noticed 
in  any  case  to  which  my  attention  has  been  directed),  the  Legis- 
lature has  itself  exempted  from  the  limitation  clause  actions 
brought  against  the  company  upon  any  breach  of  contract,  express 
or  implied,  for  or  relating  to  the  carriage  of  any  “ traffic sub-sec. 
3 of  sec.  306.  By  the  interpretation  clause  (sec.  2,  cl.  31)  “ traffic” 
means  the  traffic  of  passengers  as  well  as  of  goods. 

Both  from  the  force  of  decision  and  from  the  reading  of  the 
Act  in  its  present  form,  I would  hold  that  the  Act  imposes  no 
time-limit  upon  an  action  for  injuries  sustained  by  a passenger 
by  reason  of  the  negligence  of  the  company  in  the  safe  and  proper 
conduct  of  his  person  to  its  destination. 

Therefore  I order  judgment  to  be  entered  for  the  plaintiff  for 
the  sum  of  $1,500  damages,  with  costs  of  litigation. 


[APPELLATE  DIVISION.] 

Re  J.  McCarthy  & Sons  Co.  of  Prescott  Limited. 

Company — Winding-up — Delegation  of  Powers  of  Court  to  Master — Order  of 
J udge  Giving  Leave  to  Creditor  to  Bring  Action  to  Enforce  Claim — Right  of 
Appeal  from — Leave  to  Appeal — Future  Rights — Discretion  of  Judge  in 
Allowing  Action  to  he  Brought — Exercise  of,  upon  Wrong  Principle— Re- 
versal on  Appeal — Winding-up  Act,  R.S.C.  1906,  ch.  14-4,  secs.  22,  23, 
101,  110,  133. 

An  appeal  lies  from  an  order  of  a Judge,  made  under  sec.  22  of  the  Winding-up 
Act,  R.S.C.  1906,  ch.  144,  giving  leave  to  bring  an  action  against  a company 
being  wound  up  under  its  provisions. 

An  order  giving  leave  to  appeal  is  unappealable  in  a case  in  which  there  is 
power  to  give  such  leave;  but  where  no  appeal  lies  the  order  must  be  in- 
effectual; and  the  appellate  Court  should,  of  its  own  motion,  refuse  to  enter- 
tain the  appeal. 
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The  words  “future  rights”  in  clause  (a)  of  sec.  101  of  the  Act,  giving  a right 
of  appeal,  by  leave,  in  certain  cases,  should  have  a wide  interpretation; 
that  clause  and  clause  (c) — the  amount  in  question  in  the  action  proposed  to 
be  brought  being  more  than  $500— were  applied  in  upholding  the  right  of 
appeal  from  an  order  giving  leave  to  bring  an  action. 

Shoolbred  v.  Union  Fire  Insurance  Co.  (1886),  14  S.C.R.  624,  and  Shoolbred  v. 
Clarke,  In  re  Union  Fire  Insurance  Co.  (1890),  17  S.C.R.  265,  followed. 

Gillett  v.  Lumsden,  [1905]  A.C.  601,  referred  to. 

Semble,  per  Hodgins,  J.A.,  that,  after  an  order,  under  sec.  110  of  the  Act, 
delegating  to  a Master  or  Referee  the  powers  of  the  Court  under  the  Act, 
an  application  for  leave  to  bring  an  action  should,  save  in  exceptional  cases, 
be  made  to  the  Master  or  Referee. . 

The  order  giving  leave  to  bring  an  action  was  set  aside  by  the  appellate  Court 
as  having  been  made  upon  a wrong  principle.  As  far  as  possible,  all  pro- 
ceedings affecting  the  winding-up  of  a company  should  be  taken  in  the 
winding-up  matter;  the  bringing  of  an  action  should  not  be  permitted 
unless  in  special  circumstances  and  for  some  very  substantial  reason.  In 
this  case,  although  the  amount  of  the  money  claim  to  be  made  in  the  pro- 
posed action  was  considerable,  nothing  more  than  the  amount  and  ordinary 
questions  of  law  and  fact  were  involved.  The  discretion  of  the  Judge  was 
not  exercised  upon  proper  principles,  and  the  Court  was  justified  in  inter- 
fering. 

Sections  22,  23,  and  133  of  the  Act  considered. 

Review  of  the  authorities. 


Appeal  by  the  liquidator  of  the  above-named  company  from 
an  order  of  Kelly,  J.,  giving  leave  to  the  British  Columbia  Hop 
Company  Limited  to  begin  and  prosecute  an  action  to  enforce 
against  the  above-named  company  a money  claim  amounting  to 
more  than  $3,000,  instead  of  proving  it  in  the  winding-up  proceed- 
ing pending  before  the  Local  Master  at  Ottawa,  to  whom  the 
powers  of  the  Court  had  been  by  order  delegated.  The  winding- 


up  was  under  the  Dominion  Winding-up  Act,  R.S.C.  1906,  ch. 
144.  The  order  of  Kelly,  J.,  was  made  under  sec.  22*  of  the  Act. 
Leave  to  appeal  from  it  was  given  by  an  order  of  Riddell,  J. 


September  22.  The  appeal  came  on  for  hearing  before  Mere- 
dith, C.J.C.P.,  Magee  and  Hodgins,  JJ.A.,  and  Lennox,  J. 

H.  E.  Rose,  K.C.,  for  the  respondents,  raised  an  objection  to 
the  Court  hearing  the  appeal.  He  contended  that  leave  should 
not  have  been  given,  as  none  of  the  conditions  named  in  sec. 
101  of  the  Winding-up  Act  existed. 

R.  G.  Hunter,  for  the  appellant,  relied  on  clause  (c)  of  sec.  101. 


October  6.  Meredith,  C.J.C.P.: — The  single  question  in, 
volved  in  this  motion  is : whether  an  appeal  lies  against  an  order- 

*22.  After  the  winding-up  order  is  made,  no  suit,  action  or  other  pro- 
ceeding shall  be  proceeded  with  or  commenced  against  the  company,  except 
with  the  leave  of  the  court  and  subject  to  such  terms  as  the  court  imposes. 
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made  under  sec.  22  of  the  Winding-up  Act,  giving  leave  to  bring 
an  action  against  a company  being  wound  up  under  its  provi- 
sions. 

The  fact  that  leave  to  appeal  may  have  been  granted  by  a 
Judge,  even  if  that  leave  had  not  been  given,  as  it  was  given  in 
this  case,  expressly  for  “what  it  might  be  worth  only,”  cannot 
stand  in  the  applicant’s  way,  if  there  were  no  power  to  give  such 
leave.  An  order  giving  leave  to  appeal,  in  such  a case  as  this,  is 
unappealable  in  cases  in  which  there  is  power  to  give  such  leave; 
but  where  no  appeal  lies  the  order  must  be  ineffectual;  and  this 
Court,  of  its  own  motion,  should  refuse  to  entertain  the  appeal; 
and  should  quash  it  and  discharge  the  order. 

Whether  an  appeal  lies  depends  entirely  upon  the  meaning  of 
sec.  101  of  the  Winding-up  Act:  the  jurisdiction  is  entirely  statu- 
tory, and  it  is  not  suggested  that  any  other  enactment  confers 
upon  this  Court  any  wider  power  than  that,  and  the  next  follow- 
ing section  of  the  Act,  confer:  and  those  sections  give  such  a right 
of  appeal,  by  leave,  in  the  following  cases  only: — 
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“(a)  if  the  question  to  be  raised  on  the  appeal  involves  future 
rights;  or, 

“ (6)  if  the  order  or  decision  is  likely  to  affect  other  cases  of  a 
similar  nature  in  the  winding-up  proceedings;  or, 

“ (c)  if  the  amount  involved  in  the  appeal  exceeds  five  hundred 
dollars;  . . 

The  single  question  involved  in  this  appeal,  or  affected  by  the 
order  in  question,  is : whether  the  respondents  should  be  restricted, 
in  endeavouring  to  establish  their  claims  against  the  company, 
to  the  general  methods  provided  for  in  secs.  22  and  133  of  the 
Winding-up  Act,  or  be  accorded  the  exceptional  right  of  action, 
which  sec.  22  also  permits. 

It  is  not  suggested  that  the  second  of  these  requisites  applies; 
there  is  no  evidence  of  any  other  such  cases  in  these  particular 
proceedings;  and  it  is  quite  improbable  that  there  should  be  any 
such. 

Nor  can  it,  reasonably,  be  said  that  an  amount  exceeding  $500 
is  directly  involved  in  the  question  of  practice  whether  proof  of  a 
claim  shall  be  made  in  the  winding-up  proceedings  or  in  an  action 
So,  too,  it  may  be  quite  difficult  to  perceive  how  “future 
rights”  are  directly  involved. 
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And  so,  having  regard  to  similar  words  conferring  similar 
rights  contained  in  other  enactments,  and  to  the  interpretations 
put  upon  them  by  the  Courts,  and  especially  by  the  Supreme 
Court  of  Canada,  one  might  hesitate  long  before  holding  this 
case  to  be  an  appealable  one,  if  the  question  had  not  arisen  and 
been  considered  before,  but  it  has  so  arisen  and  been  decided  in 
favour  of  a wide  interpretation  of  the  words  “ future  rights,  ” 
and  in  such  a manner  as,  I think,  requires  us  to  hold  that  there  is  a 
right  of  appeal,  whether  it  is  put  upon  the  ground  of  that  which 
is  indirectly  involved,  such  as  the  amount  claimed — S3, 000 — 
or  the  right  of  trial  by  ordinary  methods  involving  future  possible 
trial  by  jury  and  future  unrestricted  rights  of  appeal  to  this 
Court  and  to  the  Supreme  Court  of  Canada,  and  other  such 
like  rights  of  the  ordinary  litigant. 

So,  having  regard  to  such  cases  as  Re  Union  Fire  Insurance 
Co.  (1886),  13  A.R.  268,  and  Shoolbred  v.  Union  Fire  Insurance  Co. 
(1886),  14  S.C.R.  624,  which  was  again  before  the  Courts  upon 
appeal,  In  re  Clarke  and  Union  Fire  Insurance  Co.  (1889),  16 
A.R.  161,  and  Shoolbred  v.  Clarke,  In  re  Union  Fire  Insurance 
Co.  (1890),  17  S.C.R.  265;  and  having  regard  to  the  practice 
since  that  case — of  which  the  recent  case  of  Re  A uto  Top  and  Body 
Co.  Limited  (1916),  10  O.W.N.  76,  129,  and  the  older  case  of  Re 
Toronto  Cream  and  Butter  Co.  Limited  (1909),  14  O.W.R.  81, 
afford  instances  quite  in  point — I am  in  favour  of  overruling  the 
objection  to  the  jurisdiction  of  this  Court,  and  of  the  appeal  being 
heard  on  its  merits  in  due  course. 

The  future  rights  referred  to  in  the  case  of  the  Union  Fire 
Insurance  Company  were  only  of  the  character  of  those  involved 
in  this  appeal — see  13  A.R.  at  p.  295 — though  the  order  in  ques- 
tion there  was  a winding-up  order. 


Magee,  J.A.,  and  Lennox,  J.,  concurred. 

Hodgins,  J.A. : — The  liquidator  appeals  from  the  order  of 
Kelly,  J.,  giving  leave  to  the  respondents  to  begin  an  action 
instead  of  proving  their  claim  in  the  liquidation.  Objection  is 
taken  to  this  appeal  that,  although  leave  was  obtained  from 
Riddell,  J.,  he  should  not  have  granted  it,  because  none  of  the 
three  conditions  named  in  sec.  101  of  the  Winding-up  Act  are 
present. 
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I am  not  sure  that  this  objection  is  well-founded — the  contem- 
plated action  involves  over  $3,000,  and  future  rights  are  or  may  be 
involved — but  I feel  that  the  Court  ought  not  to  give  effect  to 
it.  No  appeal  lies  from  an  order  granting  leave  to  appeal:  Ex  p. 
Stevenson , [1892]  1 Q.B.  394,  609;  Re  Central  Bank  of  Canada 
(1897),  17  P.R.  395. 

But,  if  it  is  a question  whether  the  conditions  existed  enabling 
the  leave  to  be  granted,  then  I think  the  Court  appealed  to  should 
adopt  the  rule  in  Gillett  v.  Lumsden,  [1905]  A.C.  601,  and  followed 
in  Townsend  v.  Northern  Crown  Bank  (1913),  4 O.W.N.  1245, 
and  Re  Ketcheson  and  Canadian  Northern  Ontario  R.W.  Co.  (1913), 
5 O.W.N.  271,  350,  and  treat  the  right  to  appeal  as  being  estab- 
lished. 

The  decision  from  which  the  liquidator  appeals  was  made  by 
Kelly,  J.,  notwithstanding  the  fact  that  an  order  under  sec.  110 
was  made  on  the  15th  February,  1916,  “that  all  such  powers  as 
are  conferred  upon  the  Court  by  the  Winding-up  Act  and  amend- 
ing Acts  as  may  be  necessary  for  the  said  winding-up  of  the  said 
company  be  and  the  same  are  hereby  delegated  to  the  Local 
Master  at  Ottawa.”  It  appears  that  no  application  was  made  to 
the  Master  to  grant  leave. 

There  is  no  doubt  that  after  such  an  order  of  delegation 
great  confusion  would  occur  if  motions  were  made  in  the  winding- 
up  to  different  Judges  of  the  High  Court  instead  of  to  the  Referee, 
who,  by  special  order  of  that  Court,  was  directed  to  exercise  its 
functions. 

I do  not  think  that  an  order  under  sec.  110  absolutely  pre- 
vents the  Court  from  exercising  its  powers  except  by  way  of 
appeal.  But  it  seems  reasonable  that,  save  in  exceptional  cases, 
the  parties  should  be  required  to  seek  necessary  directions  from 
the  Referee  in  charge. 

However,  that  will  be  considered  when  the  appeal  comes  to 
be  heard.  The  objection  is  overruled,  and  the  appeal  should  be 
placed  again  upon  the  list. 

Costs  will  be  in  the  appeal. 

Objection  overruled. 

October  17.  The  appeal  was  heard  on  the  merits  by  Meredith, 
C.J.C.P.,  Riddell,  Lennox,  and  Masten,  JJ. 


App.  Div. 
1916 

Re  J. 

McCarthy 
& Sons  Co. 
of  Prescott 
Limited. 

Hodgins,  J.A. 
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Re  J. 

McCarthy 
& Sons  Co. 
of  Prescott 
Limited. 


H.  M.  Mowat,  K.C.,  for  the  appellant,  argued  that  there  were 
no  special  circumstances  in  the  case  which  would  warrant  the 
Court  in  taking  the  matter  out  of  the  hands  of  the  liquidator 
and  Referee.  The  learned  Judge  who  made  the  order  allowing 
an  action  to  be  brought  had  not  applied  the  proper  principle  in 
the  exercise  of  his  discretion. 

G.  H.  Sedgewick,  for  the  respondent,  argued  that  the  number 
and  importance  of  the  issues  involved  in  the  case  would  justify 
the  Court  in  directing  that  they  should  be  tried  in  an  action. 
He  referred  to  Re  Toronto  Cream  and  Butter  Co.  (1909),  14  O.W.R. 
81,  following  Thames  Plate  Glass  Co.  v.  Land  and  Sea  Telegraph 
Construction  Co.  (1871),  L.R.  6 Ch.  643.  This  is  not  a case  in 
which  the  discretion  of  the  Judge  who  directed  trial  of  the  issues 
by  an  action  should  be  interfered  with. 


At  the  conclusion  of  the  hearing,  the  judgment  of  the  Court 
was  delivered  by  Meredith,  C.J.C.P. : — The  learned  Judge,  whose 
order  is  now  appealed  against,  seems  to  me  to  have  proceeded 
upon  a wrong  principle  in  making  that  order,  the  effect  of  which 
would  be,  as  it  seems  to  me,  to  require,  in  treating  all  applicants 
alike,  that  leave  to  bring  an  action  should  be  given  in  a great 
majority  of  cases  of  claims  for  debts,  because  the  amount  of  the 
claim  cannot  fairly  be  made  the  guide;  $100  may  be  as  much  to 
one  litigant  as  $10,000  to  another,  and  just  as  difficult  questions 
of  fact  and  law  may  be  involved  in  the  claim  for  the  smaller  as 
are  involved  in  the  claim  for  the  larger  amount;  and  there  is  noth- 
ing more  than  amount  and  ordinary  questions  of  law  and  fact  in- 
volved in  the  claim  in  question  in  this  matter. 

We  had  occasion  recently  to  point  to  the  very  evident  facts: 
that  the  plain  words,  as  well  as  the  plain  purposes,  of  the  Winding- 
up  Act,  require  that,  as  far  as  possible,  all  proceedings  affecting 
the  winding-up  of  a company  shall  be  taken  in  the  winding-up 
matter,  and  that  the  bringing  of  an  action  should  not  be  permitted 
unless  some  special  circumstances  make  such  an  additional 
legal  proceeding  necessary  or  advisable  for  some  very  substantial 
reason. 

To  shew  how  imperative  the  Act  is,  it  is  worth  while  taking  up 
the  time  required  in  the  reading  of  three  of  its  sections  bearing 
directly  upon  the  subject: — 
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Section  133:  “All  remedies  sought  or  demanded  for  enforcing 
any  claim  for  a debt,  privilege,  mortgage,  lien  or  right  of  prop- 
erty upon,  in  or  to  any  effects  or  property  in  the  hands,  posses- 
sion or  custody  of  a liquidator,  may  be  obtained  by  an  order  of 
the  Court  on  summary  petition,  and  not  by  any  action,  suit, 
attachment,  seizure  or  other  proceeding  of  any  kind  whatsoever.” 
Section  22:  “After  the  winding-up  order  is  made,  no  suit, 
action  or  other  proceeding  shall  be  proceeded  with  or  commenced 
against  the  company,  except  with  the  leave  of  the  court  and  sub- 
ject to  such  terms  as  the  court  imposes.” 

Section  23:  “Every  attachment,  sequestration,  distress  or 
execution  put  in  force  against  the  estate  or  effects  of  the  com- 
pany after  the  making  of  the  winding-up  order  shall  be  void.” 
The  purpose  of  the  Act  is  to  wind  up,  finally,  the  affairs  of 
the  company  as  inexpensively  and  speedily  as  possible,  in  the 
interests  of  the  creditors,  and  all  others  concerned  in  it,  primarily; 
and,  for  the  common  good,  all  are  equally  deprived  of  some  of 
their  ordinary  rights,  including  a right  of  action,  and  all  that  may 
follow  upon  that  right,  such  as  mode  of  trial,  right  of  appeal, 
etc.,  and  all  are  confined  to  the  remedies  which  the  Act  provides 
or  permits. 


App.  Div. 
1916 

Re  J. 

McCarthy 
& Sons  Co. 
of  Prescott 
Limited. 

Meredith, 

C.J.C.P. 


There  are  cases  in  which  leave  to  bring  an  action,  upon  proper 
terms,  should,  indeed  may  necessarily,  be  granted:  the  case  of 
Jones  and  Others  v.  The  Pacaya  Rubber  and  Produce  Co.  Limited 
and  Others  affords  an  instance.  In  delivering  his  judgment  in 
In  re  Pacaya  Rubber  and  Produce  Co.  Limited,  [1913]  1 Ch.  218, 
Buckley,  L.J.,  said  of  it:  “Application  was  made  for  leave  to  con- 
tinue the  action,  and  on  June  7,  1912,  leave  was  given  to  the  plain- 
tiffs to  proceed  notwithstanding  the  winding-up  order.  That 
order  was  right,  for  the  cancellation  of  the  agreement  which  the 
plaintiffs  sought  could  not  have  been  obtained  in  the  winding-up 
proceedings,  but  only  in  the  action.  ” 

The  case  of  Thames  Plate  Glass  Co.  v.  Land  and  Sea  Telegraph 
Construction  Co.,  L.R.  6 Ch.  643,  does  not  aid  this  appeal.  In 
that  case  Malins,  V.-C.,  gave  leave  to  proceed  in  an  action  for 
specific  performance  commenced  before  the  winding-up  order  was 
made,  but  to  proceed  as  far  as  answer  only,  originally:  see  Thames 
Plate  Glass  Co.  v.  Land  and  Sea  Telegraph  Co.  (1870),  L.R.  11 
Eq.  248.  When  the  answer  was  filed,  the  plaintiffs  applied  again 
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Re  J. 

McCarthy 
& Sons  Co. 
of  Prescott 
Limited 

Meredith, 

C.J.C.P. 


[VOL. 

to  the  same  Judge  for  leave  to  proceed,  offering  to  have  the  suit 
transferred  to  the  Court  of  that  Judge,  in  which  Court  the  wind- 
ing-up proceedings  also  were  being  carried  on,  and  he  gave  leave. 
On  appeal  from  that  order  the  Court  of  Appeal  refused  to  inter- 
fere. The  order  made  in  the  appeal  was:  “ Appeal  dismissed 
with  costs.  The  cause  by  consent  to  be  transferred  to  the  Vice- 
Chancellor  Malins,  and  the  parties  to  consent  to  an  application  to 
advance  the  cause.” 

The  Court  of  Appeal  of  this  Province,  in  the  case  of  Re  Toronto 
Cream  and  Butter  Co.  Limited , 14  O.W.R.  81,  following  the  case 
of  Thames  Plate  Glass  Co.  v.  Land  and  Sea  Telegraph  Construction 
Co.,  declined  to  interfere  with  an  order  made. 

But  in  such  cases  as  In  re  Lundy  Granite  Co.  (1871),  L.R.  6 
Ch.  463,  In  re  David  Lloyd  & Co.  (1877),  6 Ch.  D.  339,  and  In  re 
Henry  Pound  Son  & Hutchins  (1889),  42  Ch.D.  402,  among  other 
cases,  orders  respecting  leave  to  proceed,  made  by  the  Judges  in 
whose  Courts  the  winding-up  proceedings  were  being  carried  on, 
were  reversed  or  varied. 

In  cases  where  the  question  is  one  merely  of  convenience,  not 
involving  any  principle,  the  order  made  in  the  first  instance  may 
well  be  allowed  to  stand,  but  in  cases  such  as  this,  in  which  first 
principles  in  dealing  with  an  application  for  leave  to  proceed  are 
involved,  the  appeal  cannot  be  dismissed  on  the  ground  that  a 
court  of  appeal  will  not  interfere  with  the  exercise  of  a discretion 
duly  exercised. 

On  the  merits  of  the  appeal — the  question  whether  leave  to  sue 
should  or  should  not  have  been  granted — cases  such  as  In  re 
David  Lloyd  & Co.  are  inapplicable,  for  two  reasons:  (1)  in  such 
cases  the  rights  involved  were  rights  of  mortgagees  and  rights  to 
distrain  upon  the  property  of  the  company;  here  the  applicant  is 
merely  a simple  creditor  of  the  company;  and  (2)  the  Parliament 
of  Canada,  as  it  seems  to  me,  in  passing  the  Act  now  in  question, 
plainly  provided  against  the  law,  as  laid  down  in  those  cases, 
being  applied  to  winding-up  proceedings  in  Canada:  see  sec.  133, 
which  I have  read. 

Having  regard  to  the  fact  that  the  Lloyd  case  was  decided  in 
the  year  1877,  and  that  the  cas e Inre  Longdendale  Cotton  Spinning 
Co.  (1878),  L.R.  8 Ch.  150,  was  decided  in  the  following  year,  and 
that  the  provisions  of  sec.  133  were  first  enacted  in  Canada  in  the 
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year  1882,  in  sec.  43  of  “An  Act  respecting  Insolvent  Banks, 
Insurance  Companies,  Loan  Companies,  Building  Societies,  and 
Trading  Corporations,”  45  Viet.  ch.  23,  it  seems  to  me  to  be  as 
plain  as  if  the  enactment  had  said  so  that  the  Courts  here  are  not 
to  exclude  from  the  winding-up  workshop  such  cases  as  had  been 
by  the  Court  in  England  excluded  there,  that  the  widest  effect  is 
to  be  given  to  the  comprehensive  words  of  the  Act,  for  the  pur- 
poses I have  already  mentioned. 

Whether  secs.  22  and  133  can  be  read  together,  as  Lord  Romilly, 
M.R.,  thought  secs.  87  and  163  of  the  Imperial  enactment  might 
be — see  In  re  Lundy  Granite  Co. — so  that  leave  may  be  given  to 
proceed  or  sue  in  a case  coming  within  sec.  133 — need  not  be 
considered;  the  claim  in  that  case  does  not  come  within  sec.  133^ 
it  could  not,  there  was  no  such  legislation  there.  An  interesting 
discussion  of  the  subject  may  be  found  in  the  case  of  Stewart  v. 
LePage  (1915),  24  D.L.R.  554,  and  (1916)  53  S.C.R.  337;  and  the 
case  of  Currie  v.  Consolidated  Kent  Collieries  Corporation  Limited , 
[1906]  1 K.B.  134,  shews  that  the  Courts  in  England  do  make 
a substantial  difference  as  to  leave  to  proceed  between  voluntary 
and  compulsory  liquidation  under  the  Imperial  enactments. 

We  have  no  desire  or  intention  to  depart  from  the  rule  that  an 
exercise  of  a discretion  upon  proper  principles  is  not  generally  to 
be  interfered  with;  we  are  endeavouring  to  apply  to  this  matter 
the  principle  properly  applicable  to  it,  which  I cannot  think  was 
done  in  making  the  order  in  appeal. 

The  appeal  is  allowed,  the  order  appealed  against  discharged, 
and  the  motion  for  it  dismissed. 


App.  Div. 
1916 

Re  J. 

McCarthy 
& Sons  Co. 
of  Prescott 
Limited. 

Meredith, 

C.J.C.P. 


Appeal  allowed. 
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[APPELLATE  DIVISION.] 


Stothers  v.  Borrowman. 


[VOL. 


Mortgage — Payment  of  Arrears  by  Stranger — Subsequent  Payment  of  Whole 
Amount  Due — Assignment  of  Mortgage — Right  of  Assignee,  as  against 
Subsequent  Mortgagee,  to  Include  Earlier  Payment  in  Mortgage-claim — 
Intention — Finding  of  Fact. 

The  defendant,  having  arranged  with  his  son-in-law  to  take  up  a mortgage 
for  $2,000  made  by  the  latter,  went  to  the  mortgagee,  who  told  him  that 
the  arrears  amounted  to  $208.65,  being  instalments  of  principal  and  interest, 
and  that  a bonus  would  be  charged  for  prepayment  of  the  moneys  not  yet 
due.  The  defendant,  objecting  to  the  bonus,  paid  the  $208.65,  and  told  the 
mortgagee  that  he  would  pay  the  balance  when  due.  A year  later,  he  paid 
the  mortgagee  what  remained^  due  upon  the  mortgage,  and  took  an  assign- 
ment thereof,  in  which  it  was  recited  that  the  debt  assigned  was  the  sum 
paid  at  that  time,  the  $208.65  not  being  included.  The  mortgagor  had  made 
* one  payment  of  principal  and  some  payments  of  interest  between  the  dates 
of  the  defendant’s  two  payments.  The  defendant,  under  the  power  of  sale 
in  the  mortgage  assigned  to  him,  sold  the  land : — 

Held,  in  an  action  by  a second  mortgagee  for  an  account  of  the  proceeds  of  the 
sale,  that  (although  there  was  no  agreement  when  the  defendant  paid  the 
$208.65)  the  defendant  was  entitled  to  include  it  in  the  amount  of  his 
claim  upon  the  first  mortgage,  to  be  paid  out  of  the  proceeds  of  the  sale; 
for,  when  the  defendant  paid  the  $208.65,  he  did  not  intend  to  discharge 
the  mortgage  or  the  mortgaged  land  pro  tanto — the  $208.65  was  in  fact 
paid  as  part  of  the  purchase-price  of  the  mortgage. 

An  appeal  by  the  plaintiff  from  the  report  of  Macbeth, 
Co.  C.J.,  of  Middlesex,  to  whom  a reference  was  directed  to  take 
accounts  and  tax  costs. 

The  reasons  for  the  report,  explaining  the  facts,  were  as  follows. 

April  19.  Macbeth,  Co.  C. J. : — On  the  5th  July,  1909,  C.  W 
Hoskins  mortgaged  certain  property  in  London  to  the  Huron  and* 
Erie  Savings  and  Loan  Company.  The  mortgage  was  given  for 
$2,000,  to  be  repaid  in  four  consecutive  annual  payments  of  $50 
and  a fifth  payment  of  $1,800,  with  interest  at  6 per  cent,  per 
annum  payable  half-yearly. 

The  wife  of  C.  W.  Hoskins  is  the  daughter  of  the  defendant. 

Hoskins  seems  to  have  had  difficulty  in  meeting  his  payments, 
and  he  asked  the  defendant  to  take  up  the  mortgage.  On  the 
31st  July,  1913,  some  time  after  this  request  was  made,  the  defend- 
ant went  to  the  office  of  the  loan  company  and  stated  that  he 
wished  to  lift  the  mortgage.  He  learned  that  the  arrears  amounted 
to  $208.65,  which  the  company  would  accept,  but  that  a bonus  of 
$10  would  be  charged  for  prepayment  of  the  moneys  not  then 
due.  I give  his  own  words  for  what  then  took  place:  “I  said  I did 
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not  like  to  pay  the  bonus;  and  the  manager  said:  Tt  has  not  long 
to  run — let  it  run  till  due;’  and  I said  I would  lift  it  then;  so  I 
paid  the  arrears,  $208.65,  and  I told  them  I would  pay  the  balance 
when  it  came  due.  I got  a receipt  for  money  paid.  My  arrange- 
ment with  Hoskins  was  that  I should  lift  the  mortgage.  I told 
my  daughter  . . . that  I was  going  to  take  up  the  mortgage. 

. . . I expected  my  payment  would  carry  it  over  to  the  next 

year.  ” 

The  receipt  has  been  lost.  A copy  obtained  from  the  loan 
company  has  been  put  in.  It  shews  that  the  arrears  on  the  Hoskins 
mortgage  were,  for  principal,  $153.92,  and  for  interest,  $54.73: 
in  all  $208.65;  and  that  they  were  paid  by  T.  L.  Borrowman  on 
the  31st  July,  1913. 

Subsequently  Hoskins  made  the  following  payments  on  the 
mortgage : — 


1914. 

Jan. 

9 

$31.50 

Feb. 

23 

12.00 

July 

5 

100.00 

Aug. 

10 

15.05 

$158.55 

These  payments  apparently  represent  $50  of  principal  and 
12  months’  interest,  and  leave  due  on  the  mortgage  $1,750  and 
interest  from  the  5th  July,  1914. 

Neither  Hoskins  nor  the  defendant  in  their  evidence  offered  any 
explanation  of  the  making  of  these  payments  by  Hoskins. 

On  the  17th  August,  1914,  the  defendant  paid  to  the  loan 
company  $1,768.10,  computed  as  follows: — 


Principal  $1,750.00 

Interest  accrued 12,08 

Costs 1.02 

Assignment  fee 5.00 


$1,768.10 


No  evidence  was  offered  as  to  the  costs,  nor  was  it  shewn 
why  the  costs  of  the  assignment  should  be  charged  against  the 
second  mortgagee.  It  is  admitted,  however,  that  the  company’s 
mortgage  was  then  assigned  to  the  defendant,  and  that  the  debt 
then  due  thereon,  and  assigned  to  the  defendant,  was  the  said 
sum  of  $1,768.10. 


Macbeth, 

Co.C.J. 

1916 

Stothers 

V. 

Borrow- 

man. 
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The  plaintiff  held  a second  mortgage,  given  by  Hoskins  in 
1909;  but  the  defendant  did  not  in  fact  know  of  any  subsequent 
incumbrance  until  after  the  first  mortgage  was  assigned  to  him. 

The  defendant  has  sold  the  property  under  the  power  of  sale 
in  the  mortgage  assigned  to  him  by  the  loan  company;  and  he 
contends  that  he  is  entitled  to  priority  over  the  plaintiff,  not 
merely  for  the  sum  he  paid  on  obtaining  the  assignment,  but 
also  for  the  prior  payment  made  by  him. 

Except  as  to  the  amount  of  the  defendant’s  costs  of  selling, 
which  I am  directed  to  tax,  the  only  question  on  this  reference  is 
the  defendant’s  contention  in  respect  of  his  payment  of  $208.65. 

[The  learned  Judge  then  referred  to  and  quoted  from  Imperial 
Loan  Co.  v.  O’Sullivan  (1879),  8 P.R.  162;  Watson  v.  Dowser 
(1881),  28  Gr.  478;  Brown  v.  McLean  (1889),  18  O.R.  533;  McMil- 
lan v.  McMillan  (1894),  21  A.R.  343;  Currie  v.  Currie  (1910), 
20  O.L.R.  375;  Fisher  on  Mortgages,  Can.  ed.,  pp.  597, 
598,  670  (c);  Halsbury’s  Laws  of  England,  vol.  21,  p.  180;  Patten 
v.  Bond  (1889),  60  L.T.R.  583;  Forbes  v.  Moffatt  (1811),  18 
Ves.  384;  Burrell  v.  Earl  of  Egremont  (1843),  7 Beav.  205;  Chet- 
wynd  v.  Allen , [1899]  1 Ch.  353;  Butler  v.  Rice,  [1910]  2 Ch.  277; 
Manks  v.  Whiteley,  [1911]  2 Ch.  448,  [1912]  1 Ch.  735;  S.C., 
sub  nom.  Whiteley  v.  Delaney,  [1914]  A.C.  132;  Noble  v.  Noble 
(1912),  27  O.L.R.  342,  at  p.  347.] 

It  would  seem  to  have  been  the  opinion  of  Burton,  J.A.,  in 
McMillan  v.  McMillan,  that  if  a stranger,  having  previously  made 
several  payments  on  a mortgage,  paid  off  the  balance  and  took  an 
assignment,  he  would  not  be  entitled  to  a charge  for  the  previous 
payments  unless  they  were  made  under  an  agreement  with  the 
mortgagee  for  an  assignment  of  the  mortgage;  and  Hagarty, 
C.J.O.,  and  Osier,  J.A.,  inclined  to  the  same  opinion.  It  is  sug- 
gested with  great  respect  that  the  later  decisions  are  more  favour- 
able to  the  stranger  who  pays  a mortgage.  Imperial  Loan  Co.  v. 
O’Sullivan,  which  at  first  sight  seems  opposed  to  the  defendant’s 
claim  of  a charge  for  $208.65,  is  explained  by  Street,  J.,  in  Brown  v. 
McLean,  the  explanation  being  that  there  was  no  stipulation  or 
intention,  on  the  part  of  the  person  making  the  advance,  that  he 
should  have  any  priority  over  the  second  mortgagee;  and  there 
may  be  perhaps  some  reason  to  doubt  whether  Watson  v.  Dowser 
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would  be  decided  in  the  same  way  to-day:  see  sec.  64  of  the 
Registry  Act,  R.S.O.  1914,  ch.  124. 

I think  I must  hold  that  the  only  question  for  me  is,  with 
what  intention  did  the  defendant  pay  the  $208.65  to  the  loan 
company  in  July,  1913?  Had  he  then  paid  $1,000  or  more,  there 
would  not  be  much  doubt  as  to  his  intention.  But  he  paid  only 
$150  of  principal,  with  some  arrears  of  interest.  Did  he  intend  to 
assist  his  son-in-law  by  discharging  so  much  of  the  mortgage  in- 
debtedness, incidentally  and  unintentionally  bettering  the  position 
of  the  second  mortgagee,  or  did  he  intend  it  as  a payment  on 
account  of  his  projected  purchase  of  the  mortgage? 

All  the  facts  in  this  case  are  admitted,  except  as  to  the  circum- 
stances under  which  the  payment  of  $208.65  was  made.  As  to 
these  we  have  the  defendant’s  evidence,  which  is  uncontradicted, 
and  I think  it  should  be  accepted;  and  I am  bound,  according  to 
the  cases,  to  look  at  the  intention  of  the  party  who  pays  the  money 
and  to  presume  an  intention  on  his  part  to  do  what  is  most  for 
his  benefit.  And  he  did  “lift ” the  mortgage,  as  he  says  he  intended 
to  lift  it,  in  the  following  year.  If  he  intended  to  pay  the  balance 
and  lift  the  mortgage  in  the  following  year,  I would  presume 
that  he  expected  the  mortgage,  when  lifted,  to  be  security  as  well 
for  the  money  paid  in  1913. 

I do  not  think  it  necessary  that  there  should  have  been  any 
agreement,  written  or  verbal,  between  the  defendant  and  the 
loan  company  in  July,  1913,  for  the  purchase  of  the  mortgage  by 
the  defendant. 

In  Chetwynd  v.  Allen,  supra,  Mynors  advanced  money  to  pay 
off  a mortgage  of  property  which  (though  he  did  not  know  it) 
belonged  to  Mrs.  Chetwynd,  and  £1,000  of  Mynors’  money  were 
in  fact  paid  to  the  mortgagee — Mrs.  Chetwynd  afterwards  sought 
to  redeem  on  payment  only  of  the  balance  remaining  due  and 
payable  to  the  mortgagee.  Mynors  had  no  specific  agreement  with 
either  Mrs.  Chetwynd  or  the  mortgagee  that  as  to  the  £1,000  so 
paid  by  him  he  should  stand  in  the  mortgagee’s  shoes;  apparently 
neither  Mrs.  Chetwynd  nor  the  mortgagee  knew  in  fact  that  the 
£1,000  so  paid  were  advanced  by  Mynors,  yet  Mrs.  Chetwynd  had 
to  redeem  Mynors,  who  was  declared  entitled  as  against  her  to  a 
lien  on  the  mortgaged  property  for  the  £1,000  paid  on  the  mort- 
gage. 
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And  in  the  present  case,  after  the  loan  company  mortgage  was 
assigned  to  the  defendant,  could  the  plaintiff  have  redeemed 
without  paying  the  $208.65  advanced  in  1913,  as  well  as  the 
$1,750  and  interest  advanced  in  1914?  I do  not  think  so.  There 
does  not  seem  to  be  any  reason  why  the  plaintiff  should  get  the 
benefit  of  the  defendant’s  payment  in  1913. 

In  Manks  v.  Whiteley,  [1912]  1 Ch.  at  p.  763,  Fletcher  Moulton, 
L.J.,  quotes  from  the  judgment  of  Lindley,  L.J.,  in  Liquidation 
Estates  Purchase  Co.  v.  Willoughby,  [1896]  1 Ch.  735,  that  “the 
Courts  have  gone  a long  way,  and  very  properly,  to  prevent  a 
second  or  third  incumbrancer  from  obtaining  a priority  by  a mere 
accident,  and  at  the  expense  of  other  people  who  never  intended 
to  benefit  him.” 


It  is  not  necessary  to  go  very  far  in  the  present  case.  All  I 
have  to  find  is,  and  I do  find,  that,  when  the  defendant  paid  the 
$208.65  to  the  loan  company,  he  did  not  intend  to  discharge  the 
mortgage  or  the  mortgaged  lands  pro  tanto — and  he  is  entitled 
as  against  the  plaintiff  to  a charge  for  that  amount. 

I thought  at  one  time  that  the  defendant’s  position  might  be 
affected  by  the  payments  made  by  Hoskins  in  the  first  seven 
months  of  1914;  but,  on  consideration,  I do  not  see  why  it  should 
be.  Hoskins  had  the  right  to  make  these  payments — there  is 
no  evidence  that  they  were  made  with  the  defendant’s  knowledge 
or  privity,  if  that  would  make  any  difference.  I do  not  draw  from 
them  any  inference  opposed  to  the  defendant’s  contention  as  to 
the  existence  of  his  charge  for  $208.65. 

The  plaintiff’s  counsel  urged  strongly  that  the  defendant 
should  not  hold  the  mortgage  for  more  than  the  debt  of  $1,768.10, 
said  to  be  assigned  to  him  by  the  loan  company.  But  this  sum 
was  all  that  was  then  due  to  the  loan  company — the  defendant’s 
lien  for  the  $208.65  resulted  from  his  payment  of  that  amount 
in  the  previous  year — the  legal  estate  in  the  mortgaged  premises 
remained  charged  with  that  sum  for  the  defendant’s  benefit. 

But  forms  of  instruments  are  of  little  importance  to-day: 
Manks  v.  Whiteley,  supra. 

On  further  consideration,  I am  satisfied  that  the  defendant 
should  not  be  allowed  the  $5  paid  for  the  transfer  of  the  mortgage : 
In  re  Radcliffe  (1856),  22  Beav.  201;  and,  as  the  mortgage  was,  as 
I assume,  payable  at  the  loan  company’s  office  in  London,  and 
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the  defendant’s  solicitor  sold  the  mortgaged  property  in  London, 
and  received  the  proceeds  of  sale  in  London,  for  the  defendant,  I 
do  not  see  why  the  second  mortgagee  should  pay  the  expenses  of 
remitting  the  money  to  the  defendant. 

The  learned  Judge’s  report  was  as  follows: — 

Pursuant  to  the  order  of  The  Honourable  Mr.  Justice  Latch- 
ford  dated  the  5th  day  of  February,  1916,  I proceeded  to  take  the 
accounts  herein  and  to  tax  the  defendant’s  costs  of  the  sale  pro- 
ceedings under  the  mortgage  referred  to  in  this  action,  in  the  pres- 
ence of  the  solicitors  for  the  plaintiff  and  the  defendant, 
and,  after  hearing  the  evidence  of  the  defendant  and  C.  W. 
Hoskins,  I now  find  as  follows: — 

1.  The  mortgaged  premises  were  sold  by  the  defendant  on  the 
27th  day  of  November,  1915,  under  power  of  sale  in  the  said 
mortgage  contained,  and  the  defendant  received  thereunder  on 
that  date  the  sum  of  $2,400,  together  with  $12.40  for  rebate  of 
insurance  premium. 

2.  There  was  due  to  the  defendant  on  the  said  mortgage  on  the 
said  27th  day  of  November  for  principal  and  interest  the  sum  of 
$2,142.37. 

3.  The  defendant  also  paid  for  water-rates  and  taxes  upon  the 
mortgaged  premises  the  sum  of  $132.52. 

4.  I have  taxed  the  costs  of  the  defendant’s  sale  proceedings  at 
the  sum  of  $127.74. 

5.  I have  set  out  the  foregoing  in  the  schedule  hereto,  shewing 
that  of  the  moneys  realised  from  the  said  mortgaged  premises 
the  defendant  has  in  his  hands  a surplus  of  $9.77  after  payment  of 
the  amount  due  on  the  said  mortgage  for  principal  and  interest 
and  of  the  amounts  paid  by  him  for  rates,  taxes,  and  costs. 

The  schedule  set  out  what  the  defendant  had  paid,  including 
the  $208.65,  amounting  in  all  to  $2,402.63,  and  what  he  had 
received,  viz.,  $2,412.40,  leaving  a surplus  of  $9.77  in  the  defend- 
ant’s hands. 

The  appeal  from  the  report  was  heard  by  Latchford,  J.,  in 
the  Weekly  Court  at  London. 

P.  H.  Bartlett,  for  the  plaintiff. 

R.  G.  Fisher,  for  the  defendant. 
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June  14.  Latchford,  J.: — Upon  consideration,  I entirely 
agree  in  the  findings  of  fact  and  the  conclusions  of  law  arrived  at 
by  the  learned  Judge,  and  stated  in  his  reasons  for  the  judgment 
in  appeal. 

The  motion  is,  therefore,  dismissed,  and  the  report  confirmed, 
with  costs  of  motion,  reference,  and  trial. 


The  plaintiff  appealed  from  the  judgment  of  Latchford,  J., 
to  a Divisional  Court  of  the  Appellate  Division. 


October  18.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Masten,  JJ. 

P.  H.  Bartlett,  for  the  appellant.  This  case  involves  an  im- 
portant principle  with  regard  to  the  rights  of  a second  mortgagee 
as  to  payments  made  on  the  first  mortgage.  The  mortgagor 
made  a number  of  payments  after  the  payment  of  the  $208.65 
paid  on  his  behalf  by  the  defendant,  which  were  credited  in  the 
usual  way  in  the  loan  company’s  books,  and  he  treated  the  mort- 
gage as  his  own.  The  defendant  is  bound  by  the  recital  in  the 
assignment  to  him,  as  to  the  amount  owing  on  the  mortgage. 
[Meredith,  C.J.C.P. : — Could  not  the  recital  be  changed  by  the 
parties  now  so  as  to  shew  the  whole  amount  paid  by  the  defend- 
ant? How  can  there  be  estoppel  as  to  your  client,  he  was  not  a 
party  or  privy  to  the  transaction?]  That  would  be  dangerous.  I 
refer  to  McMillan  v.  McMillan  (1893),  23  O.R.  351,  354,  affirmed 
21  A.R.  343,  a case  which  is  stronger  in  the  appellant’s  favour 
than  the  case  at  bar,  as  the  parties  who  made  the  disallowed  pay- 
ments were  sureties.  I refer  also  to  Imperial  Loan  Co.  v. 
O’Sullivan,  8 P.R.  162;  Watson  v.  Dowser,  28  Gr.  478.  The 
intention  of  persons  who  pay  money  should  be  presumed  to 
agree  with  statements  made  in  written  documents  by  which 
hey  are  bound.  It  is  not  right  that  the  position  of  the 
second  mortgagee  should  be  prejudiced  by  this  payment. 
He  had  a right  to  assume  that  the  first  mortgage  was 
reduced  by  this  amount.  I rely  also  on  sec.  73  of  the  Registry 
Act,  R.S.O.  1914,  ch.  124,  which  says  that  no  equitable  lien 
affecting  land  shall  be  valid  as  against  a registered  instrument. 
The  learned  Judge  below  puts  his  judgment  on  this  ground  of 
equitable  lien.  The  case  might  be  different  if  it  were  all  one 
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transaction;  but,  if  payments  made  in  this  piece-meal  fashion 
are  to  be  allowed,  a second  mortgagee  will  never  know  when 
he  is  safe.  On  the  question  of  equitable  lien  and  the  effect  of  non- 
registry, 1 refer  to  the  judgment  of  Maclennan,  J.A.,  in  the  McMil- 
lan case,  at  pp.  350  and  351  of  21  A.R.  The  defendant  was  not 
possessed  of  the  legal  estate  when  he  paid  the  money;  his  equit- 
able lien,  if  he  had  one,  was  not  registered,  and  should  not  pre- 
vail. The  learned  Referee  says  that  this  case  is  one  of  great 
difficulty;  he  relies  on  certain  cases  of  mistake,  such  as  Brown  v.  Mc- 
Lean, 18  O.R.  533. 

R.  G.  Fisher,  for  the  defendant,  respondent,  was  not  called 

upon. 
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At  the  conclusion  of  the  argument  for  the  appellant,  the  judg- 
ment of  the  Court  was  delivered  by  Meredith,  C.J.C.P. : — The 
single  question  involved  in  this  particular  case  is  one  of  fact: 
whether  the  $208.65,  the  amount  involved  in  it,  were  really  paid 
upon  the  mortgage  and  in  reduction  of  the  amount  of  it,  or  were 
as  paid  as  part  of  the  purchase-price  of  the  mortgage. 

It  has  been  found  that  the  money  was  paid  as  part  of  the  pur- 
chase-price; and,  if  that  be  so,  the  appeal  must  be  dismissed — 
this  subsequent  mortgagee  is  out  of  Court.  How  can  he  inter- 
fere, how  can  he  prevent  a transaction  of  that  character,  and  what 
difference  can  it  make  that  the  first  payment  was  made  a year 
before  the  balance  was  paid  and  the  mortgage  was  assigned? 
Or  that  the  mortgagees  entered  the  first  payment  in  their  books  as  a 
payment  on  the  mortgage;  or  that  a recital  in  the  assignment 
erroneously  states  the  amount  then  due  on  the  mortgage?  These 
are  things  of  some  weight  in  determining  whether  the  payment 
was  really  one  upon  the  mortgage-debt  or  on  the  price  of  the  mort- 
gage, but  no  more.  Estoppel  is  out  of  the  question.  Nothing 
was  done  or  left  undone  by  the  second  mortgagee  on  the  faith 
of  the  mortgage-debt  having  been  reduced  by  this  payment. 

That  which  was  transferred  when  the  assignment  of  the  mort- 
gage was  made  was  the  amount  really  due  upon  the  mortgage. 
No  intervening  equities  have  anything  to  do  with  the  case.  The 
simple  question  is,  how  much  was  due  upon  that  mortgage  at 
that  time?  It  all  comes  back  to  that  single  question;  and  upon 
that  question  the  finding  is  in  the  respondent’s  favour,  and  the 
evidence  supports  it. 
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The  respondent  unequivocally  testified  that  the  payment 
was  not  made  on  the  mortgage,  but  was  made  as  part  of  the 
price  of  it,  all  of  which  was  not  paid  then  because  a “bonus” 
would  have  been  exacted  by  the  mortgagees  over  and  above  the 
amount  of  the  principal  and  interest;  and  that  then,  at  the  sug- 
gestion of  the  mortgagees,  the  amount  of  the  payment  then  falling 
due  was  paid,  and  payment  of  the  rest  of  the  price  was  deferred 
for  a year,  when  payment  might  be  made  without  the  added 
bonus;  there  was  no  contradiction  of  this  testimony,  and  its 
truth  seems  probable.  The  mortgagor  is  the  husband  of  the 
respondent’s  daughter;  the  father-in-law  would  be  unlikely  to  pay 
off  his  son-in-law’s  debts  and  leave  the  property  subject  to  new 
ones;  but  would  save  the  property  in  his  own  name  for  his  daugh- 
ter’s benefit. 

And,  this  being  so,  the  appellant  has  nothing  reasonable  to 
complain  of ; nor  has  he  any  equities,  or  Registry  Act  provisions,  in 
his  favour  which  prevent  effect  being  given,  as  it  has  been  in  the 
judgment  in  appeal,  to  the  actual  intentions  of  the  parties  to  the 
payment  and  receipt  of  the  $208.65. 

The  appeal  must  be  dismissed. 


[APPELLATE  DIVISION.] 

Palmer  v.  City  of  Toronto.  ) 

Highway — Nonrepair— Stairway  Used  as  Approach  to  Foot-bridge  Connecting 
City  Streets — “ Sidewalk ” — Duty  of  City  Corporation  as  to  Repair — Muni- 
cipal Act,  R.S.O.  1914,  ch.  192,  sec.  490 — Snow  and  Ice — “Gross  Negli- 
gence” — Evidence — Climatic  Conditions — Injury  to  Person  Slipping  on 
Stairway — Liability  of  Corporation. 

The  duty  of  a municipal  corporation,  under  sec.  460  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192,  is  to  keep  every  highway  and  bridge  under  its  juris- 
diction in  repair,  that  is,  in  a reasonably  safe  condition,  sufficient  for  the 
purposes  of  traffic  over  it;  and  a corporation  is  not  to  be  held  liable  for 
damages  sustained  by  any  person  because  of  alleged  default  in  respect  of 
that  duty,  except  upon  reasonable  proof  of  damages  sustained  through  such 
default.  A highway  or  bridge  may  be  out  of  repair,  and  damages  may  be 
sustained,  without  the  corporation  being  in  default.  Reasonable  opportun- 
ity must  be  afforded  for  the  performance  of  the  duty  imposed  by  the  statute. 

Where  the  plaintiff,  about  12.30  p.m.  on  a December  day,  sustained  injury  by 
falling  when  descending  the  unroofed  steps  of  a foot-bridge,  owned  and  cared 
for  by  the  defendants,  a city  corporation,  crossing  railway  tracks  and  con- 
necting two  city  highways,  and  it  appeared  that  her  fall  was  caused  by 
snow  or  ice  then  covering  the  steps,  which  had  been  cleared  by  the  defend- 
ants’ servant  earlier  in  the  same  day,  snow  having  fallen  continuously 
since  the  previous  evening: — - 
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Held  (Lennox,  J.,  dissenting),  that  no  breach  of  the  defendants’  duty  was 
shewn;  and  an  action  to  recover  damages  for  the  plaintiff’s  injury  was 
dismissed. 

The  contention  that  the  foot-bridge  and  steps  were  a “sidewalk,”  and  that 
consequently  the  defendants  were  not  liable  except  for  “gross  negligence” 
(sub-sec.  3 of  sec.  460),  was  not  considered. 

Judgment  of  Clute,  J.,  who  tried  the  action  without  a jury,  and  found  for 
the  plaintiff,  reversed. 

Appeal  by  the  defendants  from  the  judgment  in  favour  of 
the  plaintiffs  pronounced  by  Clute,  J.,  who  tried  the  action 
without  a jury  at  Toronto. 

The  action  was  brought  by  a man  and  his  wife  to  recover 
damages  arising  from  an  injury  to  the  wife  by  a fall  upon  the 
steps  of  an  overhead  foot-bridge  built  for  the  purpose  of  enabling 
pedestrians  to  pass  over  railway  tracks,  and  connecting  two  high- 
ways in  the  city  of  Toronto.  The  plaintiffs  asserted  that  the  steps 
were  in  a dangerous  condition  by  reason  of  snow  and  ice  being 
allowed  to  remain  thereon,  and  that  the  defendants  neglected  their 
duty  to  keep  them  in  proper  repair.* 

The  judgment  awarded  $1,000  to  the  wife  and  $100  to  the 
husband,  with  costs. 

October  4.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Masten,  JJ. 

Irving  S.  Fairty,  for  the  appellants,  argued  that  they  had  done 
all  that  they  were  bound  to  do  in  order  to  keep  the  steps  in  repair 
and  free  from  ice  and  snow.  They  had  a man  employed  to  look 
after  this.  He  is  dead  now,  but  three  witnesses  swore  that  the  steps 
were  cleared  on  the  morning  of  the  accident.  The  fact  that 
the  way  was  slippery  and  dangerous  does  not  impose  liability 
upon  the  corporation.  [Lennox,  J.,  said  that  special  care  was 
necessary  in  the  case  of  steps.  There  might  possibly  be  a defect 
in  construction.]  That  question  is  not  raised  by  the  pleadings. 
The  bridge  was  approved  by  the  proper  authority.  The  accident 
happened  while  the  man  was  away  to  get  his  lunch,  but  that  is 

*The  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  460,  provides: — 

(1)  Every  highway  and  eyery  bridge  shall  be  kept  in  repair  by  the  cor- 
poration the  council  of  which  has  jurisdiction  over  it,  or  upon  which  the  duty 
of  repairing  it  is  imposed  by  this  Act,  and  in  case  of  default,  the  corporation 
shall  be  liable  for  all  damages  sustained  by  any  person  by  reason  of  such 
default.  . . . 

(3)  Except  in  case  of  gross  negligence  a corporation  shall  not  be  liable  for 
a personal  injury  caused  by  snow  or  ice  upon  a sidewalk.  . . . 
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not  negligence.  The  bridge  was  a “sidewalk”  within  the  meaning 
of  sec.  460,  sub-sec.  3,  of  the  Municipal  Act,  and  in  such  a case  the 
corporation  were  only  liable  if  “gross  negligence”  were  shewn. 
He  referred  to  Ince  v.  City  of  Toronto  (1901),  31  S.C.R.  323, 
affirming  the  judgment  of  the  Court  of  Appeal,  27  A.R.  410; 
City  of  Kingston  v.  Drennan  (1897),  27  S.C.R.  46;  Words  and 
Phrases,  vol.  7,  p.  6505. 

W.  Proudfoot,  K.C.,  for  the  plaintiffs,  respondents,  argued  that 
the  finding  of  fact  by  the  trial  Judge,  which  was  in  favour  of  the 
plaintiffs,  had  the  same  weight  as  the  verdict  of  a jury,  and 
should  be  followed.  [Meredith,  C.J.C.P.,  said  that  the  question 
was,  whether  or  not  the  proper  finding  was  made  upon  the  facts.] 
It  is  all  a question  of  fact.  The  Ince  and  Drennan  cases  are  quite 
different  from  the  case  at  bar.  A bridge  is  not  a sidewalk,  and 
greater  care'  is  requisite-in  the  case  of  the  former.  He  referred  to 
Caswell  v.  St.  Mary’s,  etc.,  Road  Co.  (1869),  28  U.C.R.  247,  at  p. 
254;  Denton’s  Municipal  Negligence  respecting  Highways,  pp. 
194,  196;  Huth  v.  City  of  Windsor  (1915),  34  O.L.R.  245,  affirmed, 
p.  542. 

Fairty,  in  reply,  said  that  the  quarrel  was  not  with  the 
facts  found,  but  with  the  inference  drawn  from  them  by  the 
learned  trial  Judge. 

October  20.  Meredith,  C.J.C.P.: — The  plaintiffs’  claim  in 
this  action  is  based  altogether  upon  an  alleged  breach  of  the 
defendants’  duty,  under  the  provisions  of  the  Municipal  Act,  to 
keep  every  highway  and  bridge,  under  their  jurisdiction,  in  repair: 
and  the  liability,  in  like  manner  imposed  upon  them,  “for  all  dam- 
ages sustained  by  any  person”  through  their  “default”  in  that 
respect. 

The  duty  is  to  keep  such  public  ways  reasonably  sufficient  for 
the  purpose  of  the  traffic  over  them;  and  the  defendants  are  not 
to  be  held  liable  for  such  damages  except  upon  reasonable  proof 
of  damages  sustained  through  “such  default.” 

Such  a way  may  be  out  of  repair,  and  damages  may  be  sus- 
tained, without  the  municipality  being  in  default.  Reasonable 
opportunity  must  be  afforded  for  the  performance  of  the  duty 
thus  imposed.  And  when  a “personal  injury”  is  caused  by  snow 
or  ice  upon  a sidewalk  there  is  no  such  liability  “ except  in  case  of 
gross  negligence.” 

m 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


23 


The  female  plaintiff’s  injury  seems  to  have  been  caused  by 
snow  or  ice  upon  the  steps  leading  to  and  from  a foot-bridge  over 
a number  of  railway  tracks,  the  bridge  taking  the  place  of  “a  level 
crossing;”  over  them,  for  safety’s  sake.  She  ascended  the  steps 
on  one  side  of  the  bridge1,  crossed  it,  and  fell  in  descending  the 
steps  on  the  other  side,  when  more  than  half  way  down. 

However  sincere  she  may  have  been  in  giving  her  evidence,  no 
reliance  can  be  placed  upon  her  statements  as  to  the  condition  of 
the  steps,  because  of  her  evident  uncertainty  respecting  it,  and 
because,  in  so  far  as  they  related  to  the  depth  of  the  snow,  they 
differ  widely  from  that  of  all  the  other  witnesses.  There  could 
have  been,  and  there  was,  but  very  little  snow  on  the  steps,  going 
down  which  she  fell,  at  the  time  that  she  fell.  Her  main  witness — 
Dr.  Mathieson — in  answer  to  the  question,  “How  deep  was  the 
snow?”  said,  “Can’t  tell  you;”  and  to  the  question,  “Quarter  of 
an  inch?”  answered,  “Possibly;”  and  then,  in  answer  to  the 
further  question,  “Just  a thin  covering?”  said:  “Well,  enough  to 
make  the  steps  slippery.”  The  driver  of  the  ambulance  which 
took  the  woman  to  the  hospital,  who  was  a witness  for  the  plain- 
tiffs, said,  in  regard  to  the  condition  of  the  steps:  “It  had  been 
snowing  and  it  had  been  trodden  down  on  the  steps,”  but  that  he 
“did  not  pay  much  attention  to  them,”  and  that  “there  was  a 
big  crowd  around,  you  could  hardly  see.” 

For  the  defence,  a policeman,  who  was  one  of  the  first  at  the 
place  after  the  accident  and  who  procured  the  ambulance,  testified 
positively  that  there  was  no  ice  upon  the  steps,  and  that,  as  to 
snow,  there  was  a “very  slight  amount,  nothing  to  speak -of;” 
that  the  steps  were  not  slippery;  and  that  they  were  able  to  carry 
the  heavy  woman,  on  a stretcher,  down  the  steps,  “without  the 
slightest  danger  of  slipping;”  and  another  witness,  a sergeant  of 
police,  testified  positively  that  at  about  one  o’clock,  less  than  an 
hour  after  the  accident,  there  was  only  about  one-half  inch  of 
slushy  snow  on  the  steps. 

It  was  also  proved  beyond  question  that  light  snow  had  been 
falling  all  the  morning;  that  the  temperature  was  slightly  above 
freezing  at  8 o’clock  and  a few  degrees  below  freezing  when  the 
next  observation  was  recorded  at  noon;  and  one  of  the  witnesses 
testified  that  the  damage  occurred  a little  before  noon. 

It  was  also  proved  beyond  question:  that  the  defendants  had 
one  man  employed  solely  in  keeping  this  bridge  and  its  stairways 
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safe  and  clean;  that,  though  an  old  man,  he  was  able  for  such 
work;  and  that,  on  the  morning  of  the  accident,  three  or  four 
hours  before  it  happened,  he  had  swept  down  the  steps  upon  which 
the  woman  afterwards  fell:  one  witness  saw  him  in  the  act,  two 
others  said  that,  from  their  condition  when  they  saw  them,  they 
must  have  been  swept  that  morning;  indeed,  it  could  not  be 
otherwise  with  the  steps  in  the  condition  in  which  they  saw  them 
after  the  continuous  fall  of  snow  that  morning,  however  light  the 
falling  snow  may  have  been. 

The  man  whose  duty  it  was  to  keep  the  bridge  and  steps  in 
order  was  away  at  his  dinner  when  the  accident  happened;  and 
died  a few  months  afterwards  and  before  his  testimony  could  be 
taken  in  this  action. 

The  trial  Judge  seems  to  have  rejected  all  other  evidence  upon 
the  subject  of  the  condition  of  the  steps  in  favour  of  the  testimony 
of  the  witness  Dr.  Mathieson,  and  to  have  based  his  judgment 
upon  that  alone.  That  I should  not  have  done : the  circumstantial 
evidence  and  the  probabilities  of  the  case,  as  well  as  the  direct 
testimony  of  the  other  witnesses,  would  have  had  much  weight 
with  me. 

Dr.  Mathieson  was  somewhat  emphatic  about  the  slippery  and 
dangerous  condition  of  the  steps:  he  also  was  positive  that  there 
was  ice  and  snow  on  the  steps,  and,  in  regard  to  the  length  of  time 
it  had  been  there,  “ hazarding  a guess,”  put  it  at  “three  or  four 
hours  or  may  be  longer.  ” A witness  may  describe  a place  he  has 
seen  as  dangerous,  and,  of  course  he  may  describe  it  as  slippery: 
but  his  evidence  is  of  no  great  weight  until  he  has  told  why  he  so 
describes  it,  whether  it  proved  slippery  or  dangerous  to  him,  or 
whether  he  is  merely  expressing  an  opinion  as  to  danger  or  slipperi- 
ness. It  is  to  be  regretted  that  this  witpess  was  not  interrogated 
as  to  this,  and  perhaps  asked  whether,  like  the  policeman,  he  had 
not  been  in  the  slightest  danger  of  slipping  either  as  a stretcher- 
bearer  or  otherwise,  or  had  seen  any  one  slip  or  in  danger  on  the 
steps.  So,  too,  it  should  be  borne  in  mind  that  the  witness  attended 
the  woman,  as  her  surgeon,  through  all  that  she  has  suffered  from 
this  accident,  and  so,  being  human,  could  not  but  have  some 
yearning  for  her  success  in  this  litigation;  indeed  I have  no  hesita- 
tion in  saying  that  no  man  can  read  the  evidence  in  the  case 
alone  without  a strong  feeling  in  her  favour:  a woman  getting 
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pretty  well  on  in  life,  and  who  has,  through  her  husband’s  earning 
powers,  apparently  until  recently,  been  in  comfortable  circum- 
stances, but  now,  owing  to  her  husband  having  suffered  a stroke 
of  paralysis,  is  obliged  to  become  the  “bread-winner”  in  the  toil 
of  needle-work;  and  was  in  search  of  such  work  when  this  calamity 
happened;  the  witness  would  be  an  extraordinary  man  if  his 
evidence  could  have  been  given  in  an  entirely  impartial  manner. 

But,  accepting  his  testimony  to  the  fullest  extent  that  it  may 
be  helpful  to  the  plaintiffs,  how  can  the  judgment  in  their  favour 
be  upheld,  unless  we  are  to  make  the  defendants  substantially 
insurers  of  the  safety  of  all  who  cross  the  bridge  in  question? 

No  fault  is  found  with  the  construction  of  bridge  or  stairs:  the 
“treads”  are  wood,  and  they  and  the  “risers”  of  the  usual 
width  and  height;  there  was  a wooden  hand-rail  on  each  side  of 
the  stairs;  and  they  seem  to  have  been  in  themselves  as  free  from 
objectionable  qualities  as  such  unenclosed  stairs  usually  are. 
A man  was  kept  constantly  employed  in  the  care  of  the  bridge,  a 
man  capable  of  taking  care  of  it,  so  far,  at  all  events,  as  the  removal 
of  snow  and  ice  was  required;  and  there  is  no  evidence  that  the 
man  ever  failed  to  perform  his  duties;  on  the  contrary,  it  is  clearly 
proved  that,  on  the  day  in  question,  and  at  the  place  in  question, 
he  had  done  bo;  and  that  is  supported  by  the  witness  Dr.  Mathie- 
son  in  his  “hazarded  guess”  that  the  snow  and  ice,  said  by  him  to 
have  been  upon  these  steps,  had  been  there  three  or  four  hours. 
In  fact  the  steps  were  cleared  off  by  this  man  just  between  three 
and  four  hours  before  the  accident;  and  they  were  cleared  off 
again  by  the  man  after  his  return  from  his  dinner. 

There  was  no  suggestion  of  anything  in  the  nature  of  a trap, 
or  concealed  danger:  there  was  no  suggestion  that  the  step  at 
which  the  accident  happened  was  in  any  respect  different  from 
any  other  step;  and,  that  being  so,  to  make  the  defendants  liable 
it  must  be  found  that  failure  to  sweep  the  steps  off  oftener  than 
once  in  every  three  or  four  hours,  in  weather  conditions  existing 
up  to  mid-day  on  the  day  of  the  accident,  was  “default”  in  the 
statute-imposed  duty  to  keep  this  highway,  among  very  many 
miles  of  other  highways,  in  repair;  a finding  which  no  one  could 
properly  make:  see  Crafter  v.  Metropolitan  R.W.  Co.  (1866),  L.R. 
1 C.P.  300. 

The  suggestion,  if  even  suggestion  it  can  be  called,  that  sand 
should  have  been  scattered  upon  the  steps,  has  no  kind  of  weight 
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and  is  contrary  to  all  the  evidence  bearing  upon  the  subject: 
with  light,  wet  snow  continually  falling,  one  might  well  doubt  the 
sobriety  of  the  caretaker  of  the  bridge  if  he  had  been  seen  scatter- 
ing sand  upon,  instead  of,  as  he  was  seen,  sweeping  the  steps 
clear  of  the  soft  snow,  called  by  some  of  the  witnesses  “ slush.  ” 
Sand  was  provided,  kept  in  a box  under  the  bridge,  by  the  defend- 
ants; but  the  time  had  not  come  when  it  should  be  used;  there 
was  yet  opportunity  to  clear  off  all  the  snow : sand  would  be  needed 
only  when  ice  or  hard  snow  had  been  allowed  to  accumulate 
so  as  to  prevent  pedestrians  having  the  benefit  of  walking  on  the 
bare  boards  free  of  such  ice  and  snow. 

The  appeal  must  be  allowed,  and  the  action  dismissed. 


Riddell,  J. : — In  the  city  of  Toronto  there  is  an  overhead 
foot-bridge  across  the  Canadian  Pacific  Railway  tracks,  leading 
from  Wallace  avenue  to  Dundas  street;  this  is  owned  and  looked 
after  by  the  city. 

On  the  13th  December,  1915,  the  female  plaintiff,  a married 
woman  of  mature  years  and  without  physical  disability,  was 
crossing  on  this  bridge  about  12.30  p.m.,  when,  by  reason  of  the 
snow  etc.,  she  fell  and  sustained  somewhat  serious  injury.  At 
the  trial  before  Mr.  Justice  Clute  without  a jury,  my  learned 
brother  found  in  favour  of  the  plaintiffs  (both  husband  and  wife 
sued),  and  awarded  $1,000  to  the  wife  and  $100  to  the  husband. 

The  defendants  now  appeal. 

It  may  be  said  at  once  that,  if  there  is  liability,  no  fault  can  be 
found  with  the  quantum  of  damages  awarded;  but  the  defendants 
claim  that  there  is  no  liability  at  all. 

They  contend  that  this  foot-bridge  was  a sidewalk,  and  that 
consequently  they  cannot  be  liable  except  for  “ gross  negligence :” 
Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  460  (3).  In  the  view  I 
take  of  this  case,  I do  not  think  it  necessary  to  decide  as  to  this 
contention  or  to  consider  what  is  meant  by  “gross  negligence” 
as  distinguished  from  “negligence”  simpliciter — whether  the 
former  is  not  just  the  same  as  the  latter  with  a “vituperative 
epithet” — I made  an  attempt  to  consider  the  law  in  Carlisle  v. 
Grand  Trunk  R.W.  Co.  (1912),  25  O.L.R.  372. 

So  far  as  I am  concerned,  the  case  will  be  considered  as  though 
the  defendants  should  be  held  liable  if  the  accident  happened 
through  their  negligence,  “gross”  or  simple. 
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Moreover,  I accept  the  finding  of  fact  of  the  learned  trial 
Judge — “I  am  of  opinion  that  the  bridge,  at  the  time  the  plaintiff 
received  the  injuries,  was  not  reasonably  safe  for  foot-passengers” 
— when  explained*  by  the  sentence  immediately  following:  “I 

have  no  reason  to  doubt,  and  I do  not  doubt,  the  correctness  of 
the  evidence  given  by  Dr.  Mathieson,  and  I find  that  the  bridge 
was  in  the  condition  described  by  him,  that  it  was  unsafe  for 
traffic  at  that  time.” 

Sub  modo,  also,  I adopt  my  learned  brother’s  statement  of 
law,  “that  it  was  the  duty  of  the  city’s  servants  to  see  that  it 
was  in  a reasonably  safe  condition  in  order  that  a person  might 
with  reasonable  safety  use  it.” 

This  duty  is  subject  to  circumstances.  It  is  not  the  duty  of 
the  city  to  have  any  highway  for  foot,  horse  or  motor  at  all  times 
such  that  “a  person  might  with  reasonable  safety  travel  on  it.” 
Snow  may  fall,  ice  form,  a torrential  rain  come,  rendering  a way 
unsafe  for  a time.  The  defendants  are  not  liable  for  that — all 
that  they  can  be  called  upon  to  do  is  to  exercise  due  care  in 
making  and  keeping  their  ways,  “reasonably  safe.” 

The  learned  Judge  having  found  “that  the  bridge  was  in  the 
condition  described  by”  Dr.  Mathieson,  it  will  be  necessary  to 
see  precisely  how  he  describes  it.  He  says : “At  that  time,  the  steps 
were  very  slippery.  There  was  ice  and  snow  on  the  steps,  without 
any  protection  whatever  as  regards  putting  sand  on.  I don’t 
know  whether  they  had  been  cleaned  or  not,  but  it  was  snow  and 
ice,  and  the  snow  and  ice  had  frozen  on  the  steps.” 

On  cross-examination: — 

“Q.  You  said,  I think,  that  the  steps  were  covered  with  snow 
which  might  have  fallen  in  the  last  three  or  four  hours?  A.  Yes. 

“Q.  How  deep  was  the  snow?  A.  Can’t  tell  you. 

“Q.  Quarter  of  an  inch?  A.  Possibly. 

“Q.  Just  a thin  covering?  A.  Well,  enough  to  make  the  steps 
slippery. 

“Q.  There  was  no  four  or  five  inches  of  snow  on  the  steps? 
A.  No,  of  course  not.  The  steps  were  slippery;  in  a slippery  and 
icy  condition;  unusually  slippery. 

“Q.  How  do  you  mean?  A.  It  made  it  dangerous  to  go  up  and 
down  those  steps. 
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“Q.  Were  the  steps  covered  with  a thin  coating  of  snow;  does 
that  describe  the  whole  condition?  A.  The  steps  were  slippery. 
That  day  there  had  been  snow  and  rain  fall,  and  the  steps  were 
silppery. 

“Q.  The  people  had  been  walking  up  those  steps?  A.  Of 
course. 


“Q.  And  that  is  what  made  them  slippery,  or  slippery  from  the 
fall  of  snow?  A.  I can’t  tell  you  that.  They  were  in  a slippery 
condition  and  a dangerous  condition.” 

This  is  the  extent  of  his  evidence;  he  guesses,  indeed,  that  the 
steps  had  not  been  cleaned  that  morning,  but  he  cannot  be  sure: — 


“Q.  I am  instructed  that  the  steps  were  cleaned  that  morn- 
ing? A.  I can’t  contradict  that.” 

On  this  evidence,  accredited  as  it  is,  the  steps  had  about  a 
quarter  of  an  inch  of  snow,  and  were  slippery  and  dangerous  for 
that  reason,  unusually  slippery. 

But  the  conditions  must  be  looked  at.  It  is  proved  by  a com- 
petent observer,  whose  duty  it  is  to  be  accurate,  that  it  snowed 
from  the  previous  evening  all  day  long  till  about  7.45  p.m.,  that 
until  afternoon  the  snow  was  steady,  a light  snow,  and  that  in  the 
afternoon  there  were  only  flurries;  the  total  fall  for  the  day  being 
two  and  a half  inches. 

The  city  had  a man  specially  placed  to  look  after  this  bridge. 
Unfortunately,  he  has  since  died,  but  it  was  proved  that  he 
had  been  seen  sweeping  the  steps  that  morning  about  8.15. 
It  is  plain  that  the  bridge  must  have  been  swept  at  some 
time  that  morning,  or  there  would  have  been  more  snow  than 
the  thin  covering  described  by  Dr.  Mathieson;  and  it  is  most 
probable,  almost  certain,  indeed,  that  it  was  swept  immediately 
before  the  city  employee  went  to  his  lunch  at  noon. 

The  suggestion  that  sand  might  have  been  used  answers 
itself.  The  snow  was  soft,  slushy;  and  under  such  conditions 
it  is  not  thought  wise  to  put  sand  on,  at  least  till  the  snowfall 
stops.  The  learned  Judge  does  not  find  against  the  city  upon  that 
ground. 

On  all  the  evidence  I am  unable  to  say  that  the  city’s  man  did 
not  do  his  duty;  and  think  the  appeal  should  be  allowed  and  the 
action  dismissed.  Costs  to  follow  the  event. 
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Masten,  J.: — I think  it  is  established  by  the  evidence  and  is 
not  inconsistent  with  the  findings  of  fact  by  the  trial  Judge  or 
with  the  evidence  of  Dr.  Mathieson  on  which  he  largely  relies: — 

(1)  That  this  foot-bridge  was  between  200  and  300  feet  long, 
including  the  stairs  by  which  it  was  approached. 

(2)  That  the  city  employed  a competent  man  whose  sole  duty 
it  was  to  keep  this  bridge,  including  the  steps,  in  proper  condition 
for  use  as  a passenger-bridge. 

(3)  That  at  8.15  o’clock  a.m.,  on  the  day  of  the  accident,  this 
man  was  seen  engaged  in  clearing  the  snow  from  the  stairs  leading 
to  the  bridge. 

(4)  That,  during  the  storm  which  then  occurred,  two  and  one- 
half  inches  of  snow  fell,  and  that  the  storm  lasted  from  some  time 
in  the  night  before  the  accident  till  about  the  time  when  the 
accident  occurred. 

(5)  That  at  the  time  of  the  accident  there  was  about  one-half 
an  inch  of  snow  on  the  steps  where  the  plaintiff  fell. 

(6)  As  an  inference  from  the  above,  that  the  steps  were  cleared 
some  time  between  eight  and  nine  o’clock  on  the  morning  of  the 
accident,  and  that  afterwards  snow  continued  to  fall. 

I think,  as  a conclusion  from  the  above  facts,  that  the  defend- 
ant corporation  cannot  be  held  guilty  of  negligence,  gross  or  other- 
wise, and  that  the  appeal  should  be  allowed  and  the  action  dis- 
missed. 

Lennox,  J.  (dissenting): — Counsel  for  the  defendants  assumed 
that  the  learned  Judge  based  his  findings  solely  upon  the  evidence 
of  Dr.  Mathieson,  and  argued  that,  even  if  this  evidence  can  be 
taken  as  conclusive  as  to  the  condition  of  the  stairway  at  the  time 
of  the  accident,  it  does  not  establish  actionable  negligence. 

The  vital  question  is  not,  “How  was  the  judgment  arrived 
at  or  reasoned  out?”  but,  “Is  it  supported  by  the  evidence  and 
right  as  a matter  of  law?”  I would  be  slow  in  concluding  that  the 
experienced  Judge  who  tried  this  action  adopted  wrong  methods 
or  failed  to  consider  any  question  of  fact  involved  in  reaching  a 
just  determination  of  the  issues:  and,  reading  his  reasons  for  judg- 
ment and  the  evidence,  I am  very  far  from  concluding  that  he 
did.  Whether  he  makes  every  step  in  the  reasoning  clear  and 
positive  beyond  cavil  is  another,  and  comparatively  unimportant, 
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question:  it  is  still  for  this  Court,  in  a case  tried  by  a Judge  alone, 
to  determine,  was  there  evidence  upon  which  the  Judge  might 
reasonably  find  the  facts  as  he  did? 

It  must  be  reasonably  clear  that  the  Judge  erred  as  to  his 
conclusions  of  fact  before  we  disturb  his  judgment  in  this  respect; 

I am  not  by  any  means  satisfied  that  he  did,  and  not  much  in 
sympathy  with  technical  logic  or  finely  spun  verbal  criticism  in 
considering  a Judge’s  reasons  for  judgment. 

The  learned  Judge  says:  “I  am  of  opinion  that  the  bridge,  at 
the  time  the  plaintiff  received  the  injuries,  was  not  reasonably 
safe  for  foot-passengers.  I have  no  reason  to  doubt,  and  I do  not 
doubt,  the  correctness  of  the  evidence  given  by  Dr.  Mathieson, 
and  I find  that  the  bridge  was  in  the  condition  described  by  him, 
that  it  was  unsafe  for  traffic  at  that  time,  and  that  it  was  the  duty 
of  the  city’s  servants  to  see  that  it  was  in  a reasonably  safe  con- 
dition in  order  that  a person  might  with  reasonable  safety  use  it. 

. . . The  evidence  to  a certain  extent  is  contradictory,  but  I 

am  satisfied  that  the  bridge,  by  reason  of  neglect,  was  not  in  a 
reasonably  safe  condition,  and  I so  find.” 

Can  it  be  fairly  said  that  this  indicates  that  the  Judge  depended  - 
upon  the  evidence  of  Dr.  Mathieson  alone — though  it  would  be 
competent  and  might  be  perfectly  reasonable  and  proper  for  him 
to  do  so — or  the  evidence  of  the  plaintiffs’  witnesses  alone,  or  that  he 
accepted  or  acted  upon  the  evidence  of  this  witness  as  verbally  accur- 
ate in  every  particular,  or  that  he  excluded  the  consideration  of  any 
of  the  evidence,  or  does  the  language  quoted  mean  more  or  less  than 
this:  that,  after  searching  out  the  evidence  most  likely  to  be  un- 
prejudiced and  trustworthy,  and  sifting  and  weighing  all  the  evi- 
dence, and  finding  the  evidence,  as  he  says,  “to  a certain  extent 
contradictory”  (though  I fail  to  find  substantial  contradiction 
on  any  material  question),  the  learned  Judge  regarded  Dr.  Mathie- 
son as  an  honest  and  independent  witness,  and  the  witness , having 
regard  to  the  time  of  the  happening  of  the  accident,  best  able 
to  give  an  intelligent  and  accurate  picture  of  actual  conditions  at 
the  time  the  woman  fell?  And  why  not?  With  the  exception  of 
Ironsides,  he  is  the  only  witness  able  to  speak  of  the  condition  of 
the  steps  before  the  activity  of  Riddle  had  changed  it  all,  when 
he  returned  from  dinner;  and  Ironsides’  evidence  is  the  same  in 
substance  and  effect  as  Dr.  Mathieson’s.  Mathieson  is  the  only 
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disinterested  witness  with  the  exception  of  Tweedie,  of  the  Weather 
Records  office.  He  is  not  contradicted  by  any  one  as  to  there 
being  snow  or  the  amount  of  snow  or  snow  and  slush  upon  the 
steps,  or  that  it  was  slippery. 

No,  I am  wrong;  there  was  another  early  arrival,  Mogford.  He 
was  the  first  of  all,  and  was  able  to  go  up  and  down  the  lower 
8 or  9 steps  without  slipping,  but  he  again  is  in  substantial  agree- 
ment with  Dr.  Mathieson.  There  was,  he  says,  a quarter  of  an 
inch  of  snow  and  snow-slush  upon  the  steps ; and  Donald  McDonald, 
the  only  other  witness  who  saw  the  steps  before  Riddle  cleaned 
them  off  in  the  afternoon,  says  there  was  half  an  inch.  All  the 
defendants’  witnesses  say  there  was  very  little  snow  falling  in 
the  forenoon.  None  of  them  say  that  snow  upon  steps  does  not 
create  a slippery  condition  and  increase  the  liability  to  accident — 
no  respectable  witness,  I imagine,  would  care  to  say  so. 

Ironsides,  the  first  on  the  scene,  as  I said,  found  the  steps 
crowded  with  people  and  the  snow  trodden  down.  Mr.  Tweedie 
says  the  warmth  from  people’s  boots  might  produce  moisture. 
It  takes  a lot  of  light,  fluffy  snow,  quite  as  much  as  two  and  a half 
inches,  I would  think,  to  produce  even  a quarter  of  an  inch  coating 
of  tramped  snow  or  snow  mixed  with  water — spoken  of  as  slush. 
I am  not  concerned  as  to  how  deep  it  was ; neither  is  it  of  much 
importance,  in  the  view  I entertain,  whether  or  not  Riddle  cleared 
off  the  steps  at  eight  o’clock  that  morning.  There  is  hardly  a 
scintilla  of  proof  that  he  did.  A broom  will  not  brush  away  snow 
trodden  upon  and  beaten  down  for  hours  by  people  passing  to  and 
fro  and  up  and  down  the  steps;  does  not  work  automatically,  and, 
even  in  the  hands  of  a civic  servant,  is  unlikely  to  develope  per- 
petual motion.  Who  knows  that  he  “finished  his  job,”  or  if  he 
removed  what  was  there  at  eight  o’clock — an  hour  fairly  remote 
from  the  time  of  the  accident — or  that  he  removed  the  subse- 
quent snow-fall,  or  that  he  was  there  at  all  during  the  four  hours 
immediately  preceding  the  time  Mrs.  Palmer  sustained  her  in- 
juries; and  the  conditions  point  rather  the  other  way.  But  this  is 
only  in  passing — my  judgment  would  be  the  same  in  effect  if  it 
had  been  shewn  beyond  question  that  the  snow  was  cleared  away 
at  about  eight  o’clock.  I take  the  evidence  as  a whole,  and 
practically  the  undisputed  facts  as  a basis.  These  are:  there  was 
snow  upon  the  steps,  of  the  depth  stated  by  the  defendants’ 
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witnesses;  it  may  have  been  partly  melted  or  soft  and  slushy; 
it  was  tramped  upon  and  packed;  it  is  sworn  that  it  was  slippery, 
and  not  denied  except  argumentatively  (by  Mogford) ; it  is  univer- 
sal knowledge  that  snow  is  slippery,  and  the  occurrence  was  at  a 
point  of  the  highway  of  exceptional  hazard;  even  under  the  most 
favourable  circumstances,  a quasi-dangerous  place  per  se.  Does 
this  amount  to  actionable  negligence?  Also,  but  without  deciding 
that  it  is  so,  I will  assume  for  the  time  being  that  the  contention 
that  the  stairway  in  question  is  “a  sidewalk”  within  the, meaning 
of  sub-sec.  (3)  of  sec.  460  of  the  Municipal  Act,  R.S.O.  1914,  ch. 
192,  is  well-founded;  and  upon  this  hypothesis  the  defendants 
are  responsible  only  for  “gross  negligence.” 

It  is  quite  clear,  I think,  that  the  Legislature  did  not  intend 
that  the  statutory  obligation  of  corporations  to  repair  would  be 
the  same  in  all  municipalities,  or  as  to  all  sidewalks  in  the  same 
municipality,  or  as  to  all  parts  of  the  same  sidewalk ; in  other  words, 
snow  or  ice  upon  a sidewalk  at  a certain  point  may  be  evidence 
of  “gross  negligence,”  and,  with  the  same  weather  conditions, 
snow  or  ice  at  another  point  may  not  be  evidence  of  negligence  at 
all.  Although  not  admitted  to  be  the  cause  of  the  accident,  it 
was  not  and  could  not  be  fairly  argued  that  the  condition  of  the 
steps  was  not  the  proximate  cause  of  the  accident;  but  it  was 
strenuously  urged  that,  even  taking  the  condition  to  be  as  de- 
scribed by  Dr.  Mathieson — put  forward  as  the  extreme  of  the  evi- 
dence— it  is  a condition  for  which  they  are  not  responsible  in  dam- 
ages. I prefer  to  allow  the  defendants  greater  latitude,  to  regard 
the  evidence  of  their  two  chief  witnesses,  as  far  as  it  goes,  as 
substantially  correct,  and  to  decide  upon  a basis  of  non-contro- 
versial  facts  as  above  stated. 

On  this  basis,  is  gross  negligence  established?  Take  weather 
conditions  as  described,  an  accident  during  or  immediately  after 
a snow-storm,  upon  a level  or  nearly  level  sidewalk,  lightly  coated 
by  the  recently  fallen  snow.  I am  of  opinion  that  the  corporation 
would  not  be  liable  in  this  case.  It  is  the  case  in  question,  minus 
Riddle  and  the  44  steps,  but  this  may  be  a distinction  with  a 
difference. 

Take  an  extreme  the  other  way : a much-frequented  thorough- 
fare and  a smooth  cement  sidewalk  down  a sharp  incline — say  a 
drop  of  a foot  in  two — or  a cross-scored  or  corrugated  sidewalk  will 
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do  as  well;  a thin  coating  of  recently  fallen  snow;  a place  where  it 
fs  known  that  snow  must  come,  but  when  is  necessarily  unknown;  a 
man  engaged  to  sweep  it  off,  but  only  for  a fraction  of  the  traffic 
hours,  and  during  the  absence  of  this  man,  and  at  an  hour  when 
he  was  not  engaged  to  be  there;  a woman,  wearing  rubbers  and 
proceeding  with  due  care,  steps  upon  the  snow-flakes,  as  she  must, 
almost  as  they  fall,  and,  by  reason  of  the  snow,  is  thrown  down  and 
injured;  is  the  corporation  in  this  case  also  exempt,  or  must  the 
corporation  make  provision  for  reasonable  safety  commensurate 
with  the  obvious  probability  that  accidents  may  otherwise  occur? 
The  woman  might,  perhaps,  have  gone  another  way,  and  the  same 
may  be  said  of  Mrs.  Palmer.  She  did  not  know  that  there  was  a 
bridge,  but  she  was  not  forced  to  use  it;  she  was  only  impliedly 
invited  to  do  so. 
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When  the  defendants  constructed  or  took  control  of  this 
bridge — standing  about  30  feet  above  the  level  and  with  44  steps 
at  either  end — they  were  aware  of  the  climatic  conditions  of  this 
city,  and  knew  that  snow-storms  were  as  inevitable  as  springtime 
and  autumn,  or  summer  and  winter;  that  the  steps  would  become 
smooth  as  a painted  floor;  that  the  outer  edges  would  be  rounded 
down  and  the  steps  gradually  thinned  and  lowered  towards  the 
outer  edge;  knew  that  snow  resting  upon  a smooth  surface  an 
eighth  or  a sixteenth  of  an  inch  or  less  in  depth  is  at  least  as  liable 
to  cause  a man  to  slip  and  fall  as  inches  of  snow;  knew  that,  the 
conditions  under  foot  being  the  same,  the  risk  of  slipping  and  fall- 
ing while  battling  with  a snow-storm  or  blinded  by  snow-flurries  is 
greater  than  at  any  other  time,  and  that  any  snow  at  all,  however 
light  or  thin  it  may  be,  upon  a stairway  running  down  thirty  feet 
on  a drop  of  at  least  seven  inches  in  ten — is  necessarily  a dangerous 
thing,  and  calculated  to  occasion  casualties,  and  that  the  use  of 
sand  would  mitigate,  although  it  might  not  obviate,  the  risk; 
knew  that  it  was  impossible  for  one  man;  however  diligent  he  might 
be,  to  keep  this  bridge  and  its  stairways  in  a reasonably  safe 
condition  as  regards  snow  and  ice;  and  knew  or  ought  to  have 
known  that,  by  the  expenditure  of  a very  moderate  sum,  less, 
far  less,  than  the  wage-account  of  Mr.  Riddle  for  his  seven  years’ 
service,  these  steps  could  be  roofed  and  enclosed  in  a way  to  secure 
absolute  immunity  from  the  menace  of  snow  or  ice.  In  every  case 
it  is,  of  course,  for  municipal  councils  to  determine,  in  the  first 
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instance,  how  their  highways  are  to  be  constructed  and  main- 
tained. If  they  fail  in  the  performance  of  their  statutory  duty 
to  keep  them  in  repair,  and  personal  injury  results,  they  are  liable 
in  damages.  The  defendants  have  failed  to  discharge  the  duty 
imposed  on  them  to  keep  their  stairway-highway  in  repair  and 
reasonably  safe  for  people  having  occasion  to  use  it.  On  the  evi- 
dence of  the  defendants’  own  witness,  it  was  in  a distinctly  danger- 
ous condition  at  the  time  of  the  happening  of  the  injury  complained 
of,  unless  it  can  be  said  that  snow  and  slush  are  not  slippery, 
and  slippery  steps  do  not  involve  risk  of  injury  to  persons  using 
them. 

The  defendants  created  the  condition  here  complained  of. 

I am  of  opinion  that,  in  this  part  of  the  Province,  where  snow 
and  snow-storms  are  inevitable  winter  conditions,  the  defendants, 
maintaining  a stairway-highway  of  the  character  by  their  fore- 
man, Matthews,  described,  must  be  taken  to  have  notice  in  ad- 
vance that  dangerous  conditions  must  from  time  to  time  arise 
if  the  steps  are  allowed  to  become  coated  or  covered  with  snow 
or  ice,  were  called  upon  to  exercise  exceptional  vigilance  by  reason 
of  the  exceptional  and  quasi-dangerous  character  of  the  structure 
they  provided  for  public  use,  and  were  bound  to  take  effective 
measures  to  prevent  the  occurrence  of  conditions  such  as  con- 
fronted Mrs.  Palmer  and  occasioned  her  injuries  on  the  13th 
December  last. 

The  defendants  wholly  failed  to  discharge  these  obligations, 
and,  whether  the  stairway  is  a sidewalk  or  not,  were  guilty  of 
gross  negligence. 

The  appeal  should  be  dismissed. 


Appeal  allowed;  Lennox,  J.,  dissenting. 
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Killeleagh  v.  City  of  Brantford. 


Oct.  20. 


Highway — Nonrepair — Sidewalk  in  City  Street — Depression — Snow  and  Ice — 
Dangerous  Spot — Existence  for  three  Years — u Gross  Negligence ” — Injury 
to  Person — Proximate  Cause — Absence  of  Contributory  Negligence — 
Weather  Conditions — Notice  of  Claim  and  Injury — Omission  of  Date  of 
Injury — Mistake  as  to  Exact  Place — Absence  of  Prejudice — Municipal 
Act , R.S.O.  1914,  ch-  192,  sec.  460  ( 1 ),  (3),  (4). 

The  purpose  of  the  notice  in  writing  of  the  claim  and  of  the  injury  complained 
of  required  by  sub-sec.  4 of  sec.  460  of  the  Municipal  Act,  R.S.O.  1914, 
ch.  192,  to  be  giyen  to  a municipal  corporation  before  action  is  brought  to 
recover  the  damages  mentioned  in  sub-sec.  1,  is  that  the  corporation  shall 
have  a fair  opportunity  for  investigation  of  the  claim;  and  a notice  which 
did  not  state  the  day  on  which  the  injury  was  sustained,  and,  in  stating  the 
place,  specified  the  south  instead  of  the  north  side  of  the  street,  was  held 
sufficient,  in  the  absence  of  anything  to  shew  that  the  corporation  (the 
defendants)  were  prejudiced  or  misled  by  the  omission  and  mistake. 

The  plaintiff  was  injured  by  a fall  upon  a sidewalk  in  a city  street,  at  a place 
where  the  walk  had  either  been  so  constructed,  or  was  allowed  through 
disrepair  to  become,  lower  than  the  ground  beside  it,  with  the  result  that 
water  from  rain  or  melted  snow  flowed  upon  the  walk,  and  there,  freezing 
in  cold  weather,  made  a dangerous  spot,  unobservable  when  fresh  snow  had 
fallen — something  in  the  nature  of  a trap — and  the  walk  had  been  left  in 
that  state  of  disrepair  for  three  years 

Held,  affirming  the  judgment  of  the  Judge  of  the  County  Court  of  the  County 
of  Brant,  that  the  defendants  were  guilty  of  gross  negligence  which  was 
the  proximate  cause  of  the  plaintiff’s  injury;  and  that  she  was  not,  upon 
the  evidence,  guilty  of  contributory  negligence. 

The  term  “gross  negligence,”  in  sub-sec.  3 of  sec.  460,  as  applied  to  such  a 
case  as  this,  defined. 

The  fact  that,  at  the  time  when  the  plaintiff  sustained  her  injury,  weather 
conditions  had  made  all  walks  slippery  and  more  or  less  dangerous  could 
not  relieve  the  defendants  from  liability. 

Appeal  by  the  defendants  from  the  judgment  of  the  Judge  of 
the  County  Court  of  the  County  of  Brant,  who  tried  the  action 
without  a jury,  in  favour  of  the  plaintiff. 

The  action  was  brought  against  the  Corporation  of  the  City 
of  Brantford  to  recover  damages  for  injury  (a  broken  arm)  sus- 
tained by  the  plaintiff  from  a fall  upon  an  icy  sidewalk  in  the  city 
on  the  22nd  December,  1915 — the  plaintiff  asserting  that  the 
sidewalk  was  out  of  repair  and  in  a dangerous  condition. 

The  trial  Judge  gave  judgment  for  the  plaintiff  for  $250  and 
costs. 

The  appeal  was  upon  two  grounds:  (1)  that  proper  notice  in 
writing  of  the  plaintiff’s  claim  and  injury,  under  sec.  460*  of  the 

*460. — (1)  Every  highway  and  every  bridge  shall  be  kept  in  repair  by  the 
corporation  the  council  of  which  has  jurisdiction  over  it,  or  upon  which  the 
duty  of  repairing  it  is  imposed,  by  this  Act,  and  in  case  of  default,  the  cor- 
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Municipal  Act,  R.S.O.  1914,  ch.  192,  was  not  given  to  the  defend- 
ants; and  (2)  that  the  plaintiff’s  injury  was  not  caused  by  the 
gross  negligence  of  the  defendants. 


October  4.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Masten,  JJ. 

A.  J.  Wilkes,  K.C.,  for  the  appellants,  argued  that  the  notice 
of  the  plaintiff’s  claim  was  not  sufficient,  as  it  did  not  state  the 
day  on  which  the  accident  happened,  and  incorrectly  stated  that 
it  happened  on  the  south  side  of  the  street:  Scott  v.  Reburn  (1894), 
25  O.R.  450;  Clarkson  v.  Musgrave  (1882),  9 Q.B.D.  386;  Denton’s 
Municipal  Negligence  (Highways),  p.  256.  Ludgate  v.  City  of 
Ottawa  (1906),  8 O.W.R.  257,  865,  is  distinguishable,  as  also  is 
Touhey  v.  City  of  Medicine  Hat  (1912),  7 D.L.R.  759,  affirmed 
(1913),  10  D.L.R.  691.  There  is  no  allegation  and  no  proof  of 
gross  negligence  on  the  part  of  the  defendants,  such  as  would 
be  requisite  in  order  to  fix  liability  upon  them. 

W.  M.  Charlton,  for  the  plaintiff,  respondent,  argued  that 
the  notice  was  sufficient,  as  the  defendants  were  not  misled  or 
prejudiced  in  any  way.  The  evidence  was  ample  to  shew  gross 
negligence  on  the  part  of  the  defendants,  as  found  by  the  trial 
Judge.  He  referred  to  Caswell  v.  St.  Mary's,  etc.,  Road  Co.  (1869), 
28  U.C.R.  247;  Huth  v.  City  of  Windsor  (1915),  34  O.L.R.  245, 
affirmed  at  p.  542;  Town  of  Cornwall  v.  Derochie  (1895),  24  S.C.R. 
301,  302;  the  Touhey  case,  supra;  M clnnes  v.  Corporation  of  Egre- 
mont  (1903),  5 O.L.R.  713;  McQuillan  v.  Town  of  St.  Mary’s 
(1899),  31  O.R.  401;  City  of  Kingston  v.  Dr ennan  (1897),  27 
S.C.R.  46;  Keech  v.  Town  of  Smith’s  Falls  (1907),  11  O.W.R.  309. 

Wilkes,  in  reply. 

October  20.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.C.P.: — In  order  that  the  plaintiff  should  recover  in  this 

poration  shall  be  liable  for  all  damages  sustained  by  any  person  by  reason  of 
such  default.  . . . 

(3)  Except  in  case  of  gross  negligence  a corporation  shall  not  be  liable  for  a 
personal  injury  caused  by  snow  or  ice  upon  a sidewalk. 

(4)  No  action  shall  be  brought  for  the  recovery  of  the  damages  mentioned 

in  sub-section  1 unless  notice  in  writing  of  the  claim  and  of  the  injury  com- 
plained of  has  been  served  upon  or  sent  by  registered  post  to  the  head  or  the 
clerk  of  the  corporation  ...  in  the  case  of  an  urban  municipality  within 
seven  days  after  the  happening  of  the  injury.  . . . 
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action  it  was  necessary  that  she  should  prove:  (1)  that  the  in- 
juries she  complained  of  were  caused  by  the  gross  neglect  of  the 
defendants  in  their  duty  to  keep  the  highways  and  bridges  under 
their  jurisdiction  in  repair;  and  (2)  that  notice  of  her  claim  and 
of  the  injury  she  complained  of  was  given  to  the  defendants, 
in  writing,  within  seven  days  after  the  happening  of  the  injury. 

The  plaintiff  succeeded  at  the  trial;  and  this  appeal  is  brought 
against  the  judgment  there  directed  to  be  entered  in  her  favour, 
on  the  grounds:  that  the  requisite  notice  was  not  given;  and  that 
the  plaintiff’s  injury  was  not  caused  by  the  gross  negligence  of 
the  defendants. 

The  objections  to  the  notice  are:  (1)  that  it  does  not  state  the 
day  on  which  the  accident  happened;  and  (2)  that  in  it  the  acci- 
dent is  said  to  have  happened  on  the  south  side  of  the  street, 
whereas  in  fact  it  happened  on  the  north  side. 

The  statute  does  not  expressly  require  that  the  time  of  the 
injury  shall  be  stated  in  the  notice;  in  regard  to  time  it  requires 
only  that  it  shall  be  given*  “within  seven  days  after  the  happening 
of  the  injury;”  and  in  this  case  there  is  no  suggestion  that  the 
defendants  were  in  any  manner  prejudiced,  or  even  inconvenienced, 
by  the  absence  of  a statement  of  the  time  when  the  accident 
happened ; though  in  all  well-drawn  notices  such  information 
should  be  and  is  given. 

The  purpose  of  the  Legislature  in  requiring  notice  to  be  given 
was  not  to  defeat  just  claims  on  formal  objections,  but  was  that 
timely  notice  should  be  given  of  a claim  intended  to  be  made,  so 
that  the  municipal  corporation  should  have  a fair  opportunity  for 
investigation  of  it.  Having  regard  to  the  expressed  requirements 
of  the  Act,  and  to>  the  circumstances  of  this  case,  I am  of  opinion 
that  the  trial  Judge  was  right  in  refusing  to  give  effect  to  this 
objection  to  the  plaintiff’s  claim:  see  Bond  v.  Conmee  (1889),  16 
A.R.  398. 

The  other  objection  to  the  notice  is  of  even  less  weight.  There 
is  nothing  to  shew  that  the  defendants  were,  or  could  have  been, 
misled  by  the  mistake  in  the  points  of  the  compass;  they  could 
not  have  been,  because  the  notice  indicates  that  it  was  on  that 
side  of  the  street  on  which  the  telephone  poles  are  placed,  and 
that  is  the  north  side.  It  was  a case  of  a plainly  mistaken  de- 
scription, which,  being  rejected  for  that  reason,  left  sufficient 
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information  as  to  the  place  of  the  accident.  The  appeal  fails  on 
this  point  also. 

Then  was  “gross  negligence”  proved?  Fault  is  often  found 
with  the  expression  “gross  negligence,”  as  being  something  un- 
defined and  perhaps  indefinable;  but  there  is  some  certainty 
regarding  it  in  such  a case  as  this,  in  that  it  means  something 
more  than  mere  default  regarding  the  obligation  in  general  which 
the  statute  imposes  on  municipal  corporations,  to  keep  highways 
and  bridges  in  repair;  for,  after  imposing  such  a general  liability, 
an  exception  out  of  such  liability  is  made  in  these  words:  “Except 
in  case  of  gross  negligence  a corporation  shall  not  be  liable  for  a 
personal  injury  caused  by  snow  or  ice  upon  a sidewalk.” 

No  exact  measure  can  be  given  of  negligence : generally  one  can 
say  that  it  is  a neglect  of  duty  such  as  ordinarily  does  not  happen; 
and  perhaps  as  much  can  be  said  of  gross  negligence,  that  it  is 
that  negligence,  greater  than  mere  negligence,  which  would 
ordinarily  be  described  as  gross  or  by  some  like  word.  Not  merely 
negligence  with  an  expletive,  in  the  correct  meaning  of  that 
word,  but  perhaps  negligence  which,  in  describing  it,  would 
ordinarily  call  forth  a preceding  expletive,  profane  or  otherwise, 
in  its  colloquial  meaning. 

In  this  case,  the  place  where  the  accident  happened  was  part 
of  a sidewalk  in  the  city  of  Brantford;  and  at  this  place  it  had 
been  either  so  constructed  as  to  be,  or  was  allowed  through  dis- 
repair to  become,  lower  than  the  ground  beside  it,  with  the 
result  that  the  water,  from  rain  or  melted  snow,  flowed  upon  the 
sidewalk,  and  there,  freezing  in  cold  weather,  made  a dangerous 
spot,  unobservable  when  fresh  snow  had  fallen,  and  so  a dangerous 
place,  something  in  the  nature  of  a trap,  sometimes. 

If  this  improper  state  of  affairs  had  arisen  from  ordinary  wear 
and  tear,  and  had  been  put  right  in  a reasonable  time,  there 
would  have  been  no  neglect  of  the  defendants’  duty  to  keep  this 
highway  in  repair;  if  that  were  not  done,  there  would  have  been 
that  “default”  which  makes  corporations  liable  “for  all  dam- 
ages sustained  by  any  person  by  reason  of  such  default.” 

To  allow  the  sidewalk  to  remain  in  that  condition  through  a 
whole  winter’s  season  would  be  taking  more  than  a reasonable 
time  to  discover  the  disrepair  and  make  the  needed  repair,  though 
the  highway  was  not  a prominent  one,  and  notwithstanding  all 
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other  the*  defendants’  obligations  extending  over  many  miles  of 
many  highways  of  all  kinds,  and  the  high  rates  of  taxation  to 
which  the  defendants  are  already  driven  by  many  other  obliga- 
tions of  various  kinds.  To  let  such  a state  of  disrepair  continue 
for  a whole  year  would  unquestionably  amount  to  negligence; 
whether  it  would  amount  to  gross  negligence  need  not  be  found, 
because,  according  to  the  evidence,  the  sidewalk  had  been  left 
in  that  state  of  disrepair  for  three  years,  and  according  to  the 
testimony  of  one  of  the  witnesses  the  water  ran  down  upon  the 
sidewalk  so  that  11  there  was  quite  a little  river;”  and  that,  no 
matter  how  slippery  the  sidewalks  might  be,  she  had  never  in 
35  years  known  the  defendants  to  sprinkle  sand  upon  them  in 
the  highway  in  question,  which  is  called  Park  avenue. 

If  one  year’s  disrepair  be  enough  to  justify  a charge  of  unques- 
tionable negligence,  three  years’  assuredly  must  justify  a charge 
of  gross  negligence:  must  be  default  which  ordinarily  would  be 
described  with  an  adjective  of  more  or  less  emphatic  character,  in 
all  probability  in  many  cases  the  colloquial  profane  expletive. 

In  my  ‘opinion  the  trial  Judge  was  right  in  his  finding  that  the 
defendants  were  guilty  of  gross  negligence. 


App.  Div. 
1916 

Killeleagh 

V. 

City  of 
Brantford. 

Meredith, 

C.J.C.P. 


And  the  fact  that,  at  the  time  when  the  plaintiff  sustained  her 
injury,  weather  conditions  had  made  all  walks  slippery,  and  more 
or  less  dangerous,  cannot  relieve  the  defendants  from  liability  for 
an  accident  happening  upon  the  ice  before  formed  owing  to  the 
gross  negligence  of  the  defendants:  because  nature  made  danger 
everywhere,  because  it  increased,  perhaps,  the  danger  at  this 
spot,  is  no  good  reason  for  relieving  the  defendants  from  liability 
for  an  injury  caused  by  their  neglect  of  duty,  not  by  the  weather 
conditions  generally:  rather  because  of  such  weather  conditions, 
and  their  occasional  recurrence,  more  care  should  be  taken  to 
have  the  sidewalks  in  repair,  or  if  out  of  repair  to  mitigate  the 
evil  with  a sprinkling  of  sand.  It  may  be  that  if  the  plaintiff  had 
not  fallen  at  this  spot  she  might  have  fallen  and  been  injured 
worse  somewhere  else;  and  it  is  quite  certain  if,  like  some  of  the 
witnesses,  she  remained  indoors  on  this  slippery  day,  she  could 
not  have  fallen  where  she  did  fall,  but  she  had  her  work  to  do 
away  from  her  home,  and  was  not  negligent  in  going  out  to  do  it; 
so  these  things  cannot  affect  her  right  to  recover  in  this  action. 

And  I am  of  opinion  that  the  trial  Judge  was  right  in  finding: 
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that  the  defendants’  gross  negligence  was  the  proximate  cause  of 
the  plaintiff’s  injury;  and  that  she  was  not  guilty  of  contributory 
negligence;  and  so  I would  dismiss  the  appeal. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 
Hirshman  v.  Beal. 


Motor  Vehicles  Act — Liability  of  Owner  of  Vehicle  for  Negligence  of  Person 
Driving  without  Authority — Finding  of  Jury — Evidence — R.S.O.  1914, 
ch.  207,  sec.  19 — Amendment  by  4 Geo.  V.  ch.  36,  sec.  3 — Exemption  from 
Liability — Negligence  of  Servant  in  Course  of  Employment — Person  in 
“Employ”  of  Owner — Foreman  of  Repair-shop — Use  of  Vehicle  for  his 
own  Purposes — “Stolen  it  from  the  Owner ” — Absence  of  Animus  Furandi 
— “Theft” — Criminal  Code,  sec.  347 — Offence  Created  by  sec.  285  B (9 
& 10  Edw.  VII.  ch.  11) — Marginal  Note — Effect  of. 

In  an  action  against  the  owner  of  a motor  vehicle  to  recover  damages  for 
injury  sustained  by  the  plaintiff  by  reason  of  the  negligent  driving  of  the 
vehicle  upon  a public  highway  by  S.,  the  foreman  of  a repair-shop  where 
the  vehicle  had  been  left  by  the  owner  for  repair,  the  question  of  S.’s  negli- 
gence and  the  question  of  damages  were  left,to  the  jury  and  found  in  favour 
of  the  plaintiff : — 

Held,  upon  the  evidence,  that  these  findings  could  not  be  disturbed. 

Held,  also,  that  S.,  who  took  the  vehicle  out  of  the  repair-shop  for  the  purpose 
of  testing  it  upon  the  highway,  but,  having  done  that,  drove  it  for  his  own 
convenience,  and  in  doing  so  injured  the  plaintiff,  had  not  “stolen  it  from 
the  owner,”  within  the  meaning  of  sec.  19  of  the  Motor  Vehicles  Act, 
R.S.O.  1914,  ch.  207,  as  amended  by  4 Geo.  V.  ch.  36,  sec.  3.  The  animus 
furandi  was  lacking. 

Semhle,  per  Masten,  J.,  upon  consideration  of  the  provisions  of  sec.  347  of 
the  Criminal  Code,  defining  theft,  that  the  act  of  S.  in  temporarily  converting 
the  vehicle  to  his  own  use  came  perilously  near  to  the  crime  of  theft;  such 
a taking  might,  in  slightly  different  circumstances,  be  theft. 

By  sec.  285  B of  the  Criminal  Code,  enacted  by  9 & 10  Edw.  VII.  ch.  11,  it 
is  an  offence  to  take  a motor  vehicle  for  use  without  the  consent  of  the 
owner;  but  that  does  not  make  the  taker  a thief;  and  the  marginal  note 
to  this  section  as  found  in  the  statute-book,  “Theft  of  motor  car,”  does  not 
affect  the  interpretation. 

Remarks  on  the  use  and  effect  of  marginal  notes  to  statutes. 

Semhle,  that  the  plaintiff  was  not  entitled  to  recover  on  the  ground  that  his 
injury  was  caused  by  the  negligence  of  a servant  of  the  defendant  in  the 
course  of  his  employment;  and  that  S.  was  not  in  the  “employ”  of  the 
defendant,  within  the  meaning  of  the  words  “in  the  employ  of  the  owner,” 
in  sec.  19  as  amended. 

And  held,  that  the  plaintiff  was  entitled  to  recover,  under  sec.  19,  because 
the  driver  of  the  car  had  not  stolen  it  from  the  owner,  and  so  the  owner 
was  not  made,  by  the  amendment  to  the  section,  exempt  from  its  provision. 

Judgment  of  Kelly,  J.,  37  O.L.R.  529,  reversed. 


Appeal  by  the  plaintiff  from  the  judgment  of  Kelly,  J., 
37  O.L.R.  529. 
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October  4.  The  appeal  was  heard  by  Meredith,  C.J.C.P.,  App-  Dlv- 

Riddell,  Lennox,  and  Masten,  JJ.  

E.  F.  Singer , for  the  appellant,  referred,  on  the  question  of  Hirshman 
the  relation  of  Sheppard  to  the  defendant,  to  Halsbury’s  Laws  of  Beal. 
England,  vol.  20,  p.  64,  citing  Jones  v.  Scullard,  [1898]  2 Q.B. 

565,  per  Lord.  Russell,  C.J.  The  learned  trial  Judge  erred  in  hold- 
ing that  the  driver’s  act  was  one  of  stealing  within  the  meaning  of 
4 Geo.  V.  ch.  36,  sec.  3.  The  marginal  note,  “theft,”  to  the 
statute  9 & 10  Edw.  VII.  ch.  11,  sec.  1 (D.)  (285  B of  the 
Criminal  Code)*  does  not  affect  the  interpretation;  the  section 
clearly  does  not  refer  to  a stealing  of  the  car.  There  was  no 
animus  furandi  in  this  case.  He  referred  to  Lowry  v.  Thompson 
(1913),  29  O.L.R.  478;  Downs  v.  Fisher  (1915),  33  O.L.R.  504, 

508;  Verral  v.  Dominion  Automobile  Co.  (1911),  24  O.L.R.  551, 

554;  Mattei  v.  Gillies  (1908),  16  O.L.R.  558. 

T.  N.  Phelan,  for  the  defendant,  respondent,  relied  on  sec.  3 
of  the  amending  Act  4 Geo.  V.  ch.  36,  and  the  marginal  note  to 
9 & 10  Edw.  VII.  ch.  11.  It  is  a question  of  fact,  and  the  learned 
trial  Judge  thought  that  the  animus  furandi  existed.  He  referred 
to  sec.  347  of  the  Code  and  the  cases  on  Theft  by  Conversion  in 

*The  statutory  provisions  discussed  in  the  argument  and  judgments  are 
the  following: — 

Section  19  of  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207,  as  amended 
by  4 Geo.  V.  ch.  36,  sec.  3:  “The  owner  of  a motor  vehicle  shall  be  responsible 
for  any  violation  of  this  Act  or  of  any  regulation  prescribed  by  the  Lieutenant- 
Governor  in  Council,  unless  at  the  time  of  such  violation  the  motor  vehicte 
was  in  the  possession  of  a person,  not  being  in  the  employ  of  the  owner,  who 
had  stolen  it  from  the  owner.” 

Section  285  of  the  Criminal  Code,  R.S.C.  1906,  ch.  146,  as  amended  by 
9 & 10  Edw.  VII.  ch.  13,  sec.  1:  “Every  one  is  guilty  of  an  indictable  offence 
and  liable  to  two  years’  imprisonment  who,  having  the  charge  of  any  carriage 
or  motor  vehicle,  automobile,  or  other  vehicle,  by  wanton  or  furious  driving, 
or  racing  or  other  wilful  misconduct,  or  by  wilful  neglect,  does  or  causes  to 
be  done  any  bodily  harm  to  any  person.” 

Section  285  B of  the  Code,  as  enacted  by  9 & 10  Edw.  VII.  ch.  11 : “Every 
one  who  takes  or  causes  to  be  taken  from  a garage,  stable,  stand,  or  other 
building  or  place,  any  automobile  or  motor  car  with  intent  to  operate  or 
drive  or  use  or  cause  or  permit  the  same  to  be  operated  or  driven  or  used 
without  the  consent  of  the  owner  shall  be  liable,  on  summary  conviction,  to 
a fine  not  exceeding  $50  and  costs  or  to  imprisonment  for  a term  not  exceeding 
thirty  days.” 

The  words  “Theft  of  motor  car”  are  in  a marginal  note. 

Section  347  of  the  Code,  defining  “theft  or  stealing,”  is,  so  far  as  applicable, 
set  out  in  the  judgment  of  Masten,  J. 
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^1916^  Crankshaw’s  Criminal  Code  of  Canada,  4th  ed.,  p.  409  et  seq. 

[Riddell,  J.: — The  important  word  in  the  section  is  “fraudu- 

Hirshman  iently.  ” The  driver’s  act  could  not  be  called  fraudulent.]  Even 
Beal.  though  the  animus  furandi  did  not  exist  when  the  driver  first  took 
the  car,  a point  was  reached  when  it  did  exist.  There  was  no  im- 
plied consent  to  use  the  car  for  “joy-riding,”  and  the  fraudulent 
intent  was  shewn  by  the  driver’s  silence  about  the  accident. 
[Masten,  J.: — Can  there  be  a theft  of  the  use  of  a thing?]  The 
trial  Judge’s  finding  of  fact  as  to  the  driver’s  animus  should  not 
be  disturbed.  The  jury’s  finding  of  negligence  was  absolutely 
contrary  to  the  evidence. 

Singer , in  reply,  argued  that  the  evidence  of  negligence  was 
ample;  and,  even  if  there  was  evidence  both  ways,  the  jury’s 
finding  should  prevail. 

October  20.  Mekedith,  C.J.C.P.: — Though  this  case  was  one 
intended  by  the  parties  to  be  tried  by  a jury,  when  it  came  on  for 
trial,  and  was  tried,  the  important  questions  of  fact:  whether  the 
driver  of  car,  at  the  time  when  the  plaintiff  was  injured,  was  in 
the  “employ”  of  the  owner  of  it,  and  whether  such  driver  had 
“stolen”  the  car,  were,  apparently  with  the  concurrence  of  all  con- 
cerned, withdrawn  from  the  jury  and  left  to  be  determined  by  the 
Judge  who  presided  at  the  trial:  and  fault  is  now  found,  on  the  one 
side  or  the  other,  with  the  findings  of  both  jury  and  Judge. 

The  defendant,  in  endeavouring  to  support  the  judgment  in 
his  favour,  in  case  the  trial  Judge’s  finding  in  his  favour  is  reversed, 
contends  that  there  was  no  evidence  upon  which  the  jury  could 
properly  find  that  any  negligence  of  the  driver  of  the  car  was  the 
cause  of  the  plaintiff’s  injury;  a very  belated  contention,  the  case 
having  gone  to  the  jury  not  only  on  the  question  of  negligence,  but 
also  of  what  is  sometimes  called  ultimate  negligence,  without  any 
objection,  of  any  kind,  by  any  one — a course  which  a perusal  of 
the  evidence  shews  was  a proper  one. 

There  was  evidence  upon  which  reasonable  men  could  very  well 
have  found,  as  the  jury  in  this  case  did  find,  on  each  question  of 
negligence.  The  evidence  for  the  plaintiff  was,  substantially, 
this : that  the  driver  was  endeavouring  to  pass  a street  car,  whilst 
it  was  yet  moving,  in  order  that  he  should  not  be  obliged  to  stop 
whilst  the  street  car  was  stopped  for  the  purpose  of  letting  down 
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and  taking  up  passengers,  an  act  very  far  from  being  unheard  of 
in  motor  car  drivers;  that  the  plaintiff — a boy — was  crossing  the 
street  in  an  ordinary  manner,  and  that  the  danger  of  the  driver 
running  him  down  was  so  plain,  whilst  car  and  boy  were  yet  some 
distance  apart,  that  onlookers  rushed  out  and  shouted  to  the 
driver  to  stop,  but  he  did  not.  The  evidence  for  the  defendant 
was  substantially  this:  that,  whilst  the  car  was  being  driven  care- 
fully, at  moderate  speed,  the  plaintiff  ran  out  from  the  sidewalk 
and  into  the  fender  of  the  car  just  behind  the  front  wheel;  and 
that  the  car  was  stopped  in  a distance  of  about  six  feet — not 
that  it  could  have  been  so  stopped,  but  that  it  actually  was. 

There  were  very  direct  conflicts  of  testimony,  as  these  questions 
and  answers  taken  from  the  testimony  of  the  driver,  and  of  his 
friend  and  companion,  who  was  in  the  front  seat  of  the  car  with 
him,  shew: — 

“Q.  We  have  had  two  witnesses  here  this  morning  who  swore 
that  this  child  ran  across  the  street  from  the  east  side  of  the  street, 
got  past  in  front  of  your  car  and  was  hit  on  the  west  side  of  your 
car.  What  do  you  say  about  that?  A.  I cannot  help  it  if  they  did 
not  tell  the  truth. 

“Q.  No,  don’t  comment  on  their  evidence.  Is  that  the  fact  or 
is  it  not?  A.  No,  it  is  not. 

“Q.  The  child  that  came  in  contact  with  your  car,  you  say, 
came  from  the  sidewalk  on  the  west  side  of  the  street?  A.  From  the 
west  side  of  the  street,  yes. 

“Q.  Now,  then,  how  far  away  was  that  child  from  you  when 
you  first  saw  it,  and  where  was  it  when  you  first  saw  it?  A.  There 
was  several  playing  on  the  sidewalk:  playing  all  around. 

“Q.  On  which  sidewalk?  A.  On  the  west  sidewalk. 

“Q.  And  what  happened?  A.  They  were  playing  there,  and  all 
at  once  this  child  ran  off  and  ran  right  into  the  car. 

“Q.  Did  the  car  hit  the  child  or  did  the  child  hit  the  car?  A. 
Well,  according  to  that,  the  child  hit  4he  car. 

“Q.  And  where  did  the  child  hit  the  car?  A.  Right  at  the  back 
of  the  front  wheel.  Hit  the  fender  at  the  back  of  the  front  wheel.  ” 

That  from  the  driver’s  testimony;  this  from  his  companion’s: — 

“Q.  There  were  witnesses  here  this  morning  who  said  the  child 
ran  from  the  east  side  of  the  street,  across  the  street,  and  in  front 
of  the  automobile  before  it  was  hit.  What  do  you  say  about  that? 
A.  No,  the  child  ran  from  the  west  side. 
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“Q.  And  how  far  away  were  you  from  the  child  when  it  ran 
north?  A.  Well,  wouldn’t  be  very  far.  Just  two  or  three  feet,  I 
guess. 

“ Q.  Well,  indicate  by  an  object  here?  A.  Well,  we  were  going 
along  and  the  child  just  ran  at  the  side.  ” 

The  judgment  against  the  defendant  cannot  be  disturbed  on 
this  ground — that  there  is  no  evidence  to  support  the  jury’s  find- 
ings. 

Then  it  is  sought  to  upset  it  on  the  ground  that  the  car  was  not 
“ stolen  from  the  owner”  at  the  time  of  the  plaintiff’s  injury;  the 
trial  Judge  having  found  that  it  was:  that  finding  being,  in  view 
of  the  case  of  Downs  v.  Fisher,  33  O.L.R.  504,  and  the  amendment 
to  the  Motor  Vehicles  Act,  made  in  the  year  1914 — 4 Geo.  V. 
ch.  36,  sec.  3 (0.) — enough  to  sustain  the  jury’s  verdict. 

The  facts,  bearing  upon  this  question,  are  simple  and  not 
disputed:  the  car  was  left  for  repair,  by  the  owner  of  it,  at  the 
shop  of  the  employers  of  the  man  who  was  driving  it  when  the 
plaintiff  was  injured;  and  it  was  this  man’s  duty,  as  foreman  of  the 
shop,  to  see  that  the  car  was  repaired,  and  for  that  purpose  it 
was  necessary,  or  proper,  that  he  should  run  it  in  the  public  streets 
to  some  extent;  but,  having  done  that,  instead  of  returning  the 
car  to  the  shop,  he  went  home  in  it,  to  lunch,  and,  on  his  way  back 
to  the  shop  after  lunching,  brought  his  wife  and  his  brother-in- 
law  and  his  wife,  on  their  way  into  town,  back  with  him  in  the 
car,  and  the  accident  happened  when  the  four  of  them  were  thus 
in  the  car. 


The  trial  Judge  rejected  this  contention,  holding  that,  in 
these  circumstances,  the  driver  had  “stolen”  the  car:  but  I am 
quite  unable  to  agree  in  any  such  finding;  indeed,  if  the  man  were 
on  trial  for  larceny  before  me,  upon  the  same  evidence,  I should 
tell  the  jury  that  there  was  no  evidence  upon  which  they  could 
find  him  guilty,  that  is,  no  evidence  of  a guilty  intent:  whilst, 
if  the  case  went  to  the  jury,  can  it  be  doubted  that  the  man 
would  be  acquitted  promptly?  And,  in  this  connection,  it  may  be 
mentioned  that  the  defendant  and  the  driver  had  long  been 
acquainted  with  one  another,  and  so  much  so  that  even  in  the 
witness-box  the  defendant  called  him  by  his  nickname  “Bert,” 
and  also  admitted  that  but  for  this  action  he  would  never  have 
thought  of  charging  him  with  stealing  the  car. 
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The  laws  of  England  were  at  one  time  extremely  severe — 
perhaps  necessarily  so — upon  thieves;  but  I cannot  believe  that, 
even  in  their  severest  days,  the  driver  of  this  car  could,  in  the 
circumstances  of  this  case,  have  been  found  guilty  of  the  felony  of 
larceny*  and  have  been  made  subject  to  its  extreme  punishment. 

No  one  could  properly  desire  to  make  too  little  of  the  wrong 
of  any  one  in  making  use  of  the.  property  of  another  against  his 
will  or  without  his  leave;  but  it  must  not  be  forgotten  that  in 
the  every-day  small  affairs  of  most  men  there  is  a good  deal  of 
giving  and  taking  by  tacit,  as  well  as  expressed,  leave;  and  that 
the  animus  furandi,  an  intention  to  steal,  is  an  essential  part  of 
the  crime  of  theft;  as  the  mens  rea,  a guilty  mind,  is  still,  generally 
speaking,  a necessary  part  of  a crime. 

The  middle  way  between  too  much  harshness  and  too  much 
leniency,  in  such  cases  as  this,  seems  to  me  to  have  been  well 
chosen  by*  Parliament  in  its  somewhat  recent  legislation  directly 
in  point.  It  has  made  it  a minor  offence,  punishable — on  summary 
conviction  only— by  fine,  not  exceeding  $50,  or  imprisonment,  not 
exceeding  thirty  days:  9 & 10  Edw.  VII.  ch.  11:  to  take  a motor 
car  for  use  without  the  consent  of  the  owner. 
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To  say  that  this  legislation  makes  the  taker  a thief,  guilty  of  a 
crime  which  was  formerly  called  a felony,  is  to  say  something 
which,  it  seems  to  me,  the  enactment  itself  refutes:  if  it  were 
theft,  what  need  for  the  enactment?  The  whole  subject  of  that 
crime  and  its  punishment,  great  or  small,  was  already  covered  by 
the  other  provisions  of  the  Criminal  Code.  And  why  not  call  it 
theft,  if  theft  it  were  to  be  made  by  Act  of  Parliament? 

A marginal  note  to  the  statute  cannot  make  white  black,  even 
if  indeed  it  can  be  made  use  of  at  all  in  the  interpretation  of  the 
enactment.  There  are  some  interesting  observations  upon  the 
subject  of  the  use  and  effect  of  marginal  notes  to  statutes  con- 
tained in  the  report  of  the  argument  of  the  case  of  Attorney- 
General  v.  Great  Eastern  R.W.  Co.  (1879),  11  Ch.  D.  449,  460, 
461,  465,  some  of  which  are  as  follows:  “Bramwell,  L.J. : — “I 
thought  you  could  not  properly  look  at  the  marginal  note  of  an 
Act  of  Parliament.  Some  of  the  marginal  notes  are  grossly  in- 
accurate. ” James,  L.J.: — “What  authority  has  the  Master  of  the 
Rolls  for  saying  that  the  Courts  do  look  at  the  marginal  notes?” 
Baggallay,  L.J.: — “I  never  knew  an  amendment  set  down  or 
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discussed  upon  the  marginal  note  to  a clause.  The  House  of 
Commons  never  has  anything  to  do  with  the  amendment  of  the 
marginal  note.  I never  knew  a marginal  note  considered  by  the 
House  of  Commons.  ” James,  L.J. : — “ Is  it  not  merely  an  abstract 
of  the  clause  intended  to  catch  the  eye?” 

And  it  is  to  be  observed  that,  though  Parliament  has  expressly 
made  the  preamble  of  every  Act  “a  part  thereof,  intended  to 
assist  in  explaining  the  purport  and  object  of  the  Act” — Inter- 
pretation Act,  R.S.C.  1906,  ch.  1,  sec.  14 — it  has  done  nothing  for 
the  marginal  note. 

Without  making,  or  being  able  to  make,  any  distinction  be- 
tween a temporary  theft  of  the  car  and  a theft  of  any  part  of  the 
gasoline  in  it  for  the  purpose  of  running  it  and  with  which  it  was 
run,  I have  no  difficulty  in  reaching  the  conclusion  that  the  tiral 
Judge  erred  in  this  respect;  that  he  should  not  have  found  that  the 
car  was  “ stolen.  ” 

This  leaves  but  two  controlling  points  undisposed  of:  that  is, 
the  contention  of  the  plaintiff  that  the  driver  of  the  car  was  “in 
the  employ  of  the  owner”  of  it;  and  so  the  owner  is  answerable  for 
his  negligence;  or,  at  least,  that  fact  takes  the  case  out  of  the 
amendment  to  the  Motor  Vehicles  Act,  in  so  far  as  it  relieves  an 
owner  from  liability,  and  leaves  the  defendant  liable  even  if  the 
car  had  been  stolen. 

The  finding  that  the  car  had  not  been  stolen  gives  the  plain- 
tiff the  verdict,  and  so  it  is  not  essential  that  these  things  be  now 
considered;  but,  as  he  relies  upon  them  as  sufficient  grounds  for 
his  action,  and  as  the  trial  Judge  has,  in  part,  dealt  with  them, 
it  may  be  better  to  deal  with  them  here  also. 

That  the  plaintiff  is  not  entitled  to  recover  on  the  ground  that 
his  injury  was  caused  by  the  negligence  of  a servant  of  the  defend- 
ant in  the  course  of  his  employment  is  obvious;  no  such  relation- 
ship existed,  and,  if  it  had,  the  injury  was  not  caused  by  him  in 
the  course  of  his  employment:  see  Halparin  v.  Bulling  (1914),  50 
S.C.R.  471. 

Upon  the  other  question,  the  trial  Judge  found  that  the  driver 
was  not  in  the  “employ”  of  the  defendant  within  the  meaning  of 
the  words  “in  the  employ  of  the  owner”  contained  in  the  amend- 
ment to  the  Act;  and  in  that  I am  quite  in  agreement  with  him. 

The  interpretations  already  put  upon  the  19th  section  of  the 
Act  have  assuredly  gone  to  the  widest  extent  possible;  to  carry 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


47 


them  further,  in  making  the  words  “in  the  employ  of  the  owner ” 
apply  to  the  owners  of  the  repair-shop  in  which  the  car  in  ques- 
tion was  repaired,  and  to  all  the  workmen  in  it,  would  be  going 
far  beyond  the  ordinary  meaning,  and  any  reasonable  application, 
of  the  words. 

The  word  “employ”  is,  in  these  days,  in  this  country,  some- 
times used  as  a noun,  and  as  a word  synonymous  with  the  words 
“employment”  and  “service;”  and  in  that  sense  it  plainly  seems 
to  me  to  have  been  used  in  the  enactment  in  question.  Generally 
the  owner  of  a car  is  not  to  be  liable  for  the  acts  of  a thief  of  it 
unless  that  thief  was  some  one  in  his  service. 

The  result  is  that  the  plaintiff  is  entitled  to  recover  in  this 
action,  under  sec.  19  of  the  Motor  Vehicles  Act,  because  the  driver 
of  the  car  had  not  stolen  it  from  the  owner,  and  so  the  owner  is 
not  made,  by  the  amendment  to  the  section,  exempt  from  its  pro- 
visions. 

The  appeal  must  be  allowed,  and  judgment  entered  for  the 
plaintiff,  and  damages  in  the  amount  assessed  by  the  jury. 

Riddell,  J.: — The  defendant  bought  a motor  car  from  the 
Andersons  Limited,  in  May,  1915,  and  was  thereafter  to  take  the 
car  to  them  if  and  when  it  required  repairs  or  adjustment;  and 
this  was  done  on  several  occasions.  In  September,  the  car  was 
not  working  right,  and  he  took  it  to  the  Andersons’  garage  and 
left  it,  with  instructions  to  repair  it.  Sheppard,  Andersons’ 
foreman,  was  the  person  to  whom  the  defendant  spoke,  and  he 
agreed  to  have  the  work  done  by  noon. 

The  trouble  was  found  to  be  in  the  transmission;  Sheppard 
had  it  fixed  by  one  of  his  men,  and  then  took  the  car  out  to  try  it. 
He  went  up  the  hill,  and,  finding  the  car  all  right,  went  home 
with  it,  some  miles  from  the  garage.  After  lunch  he  took  his 
wife,  his  brother-in-law  and  his  wife  into  the  car  to  take  them 
down  town.  He  intended  to  drop  them  on  the  way  to  the  garage. 

With  the  car  thus  loaded,  he  drove  it  so  negligently  that  an 
accident  happened;  the  plaintiff,  a child  walking  across  the  street, 
was  struck  by  the  car  and  injured. 

At  the  trial,  before  my  brother  Kelly  and  a jury  at  Toronto, 
the  jury  found  that  the  accident  was  due  to  the  negligence  of 
Sheppard,  and  assessed  the  damages  at  $800.  No  reasonable  com- 


App.  Div. 
1916 

Hirshman 

V. 

Beal. 

Meredith. 

C.J.C.P. 


48 

App.  Div. 
1916 

Hirshman 

V. 

Beal. 
Riddell,  J. 


ONTARIO  LAW  REPORTS.  [yol. 

• , ; * ( ■'  ' 

plaint  can  be  made  in  respect  of  either  finding.  Mr.  Justice 
Kelly,  however,  was  of  opinion  that  the  defendant,  the  owner  of 
the  car,  could  not  be  held  liable  under, the  circumstances. 

The  plaintiff  now  appeals. 

In  the  case  of  Downs  v.  Fisher , 33  O.L.R.  504,  this  Court 
held:  (1)  driving  a motor  vehicle  on  the  highway  negligently  was 
a violation  of  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207 — see 
sec.  11  (2) ; (2)  that,  under  sec.  19,  the  owner  of  such  a vehicle  was 
liable  for  the  negligence  of  any  one  driving  the  car  (an  exception 
being  made  of  the  case  in  which  the  car  had  been  stolen — this  in 
deference  to  the  opinion  of  the  majority  of  the  Court  in  Cillis  v. 
Oakley  (1914),  31  O.L.R.  603,  and  to  reconcile  that  case  with 
Lowry  v.  Thompson,  29  O.L.R.  478). 

The  Legislature,  since  the  occurrence  of  the  accident  consi- 
dered in  Downs  v.  Fisher,  passed  the  amending  statute  (1914)  4 
Geo.  V.  ch.  36,  sec.  3.  It  is  beyond  question  that  the  defendant 
is  liable  unless  he  can  make  his  case  come  within  this  amendment, 
that  is,  he  is  liable  for  the  violation  of  the  Act,  “unless  at  the  time 
of  such  violation  the  motor  vehicle  was  in  the  possession  of  a 
person,  not  being  in  the  employ  of  the  owner,  who  had  stolen  it 
from  the  owner.” 

The  owner  is  liable  for  a violation  of  the  Act  when  the  car  is  in 
his  own  possession,  that  of  any  one  in  his  employ  (even  if  that 
person  has  stolen  it),  or  of  any  one  not  an  employee  who  has  not 
stolen  “it,”  i.e.,  the  car,  not  the  gasoline  or  the  use  of  the  car, 
from  the  owner. 

This  very  stringent  legislation  makes  the  ownership  of  a motor 
vehicle  distinctly  more  dangerous  than  the  ownership  of  a rattle- 
snake. The  Legislature  has  thought  that  it  is  better  that  the 
comparatively  few  who  own  automobiles  should  be  liable  for 
the  mishaps  caused  by  their  machines  than  that  the  many  not  so 
fortunate,  who  may  be  injured  by  them,  should  have  to  look  to 
some  unknown  person  for  compensation. 

I agree  with  the  learned  trial  Judge  that  Sheppard  was  not  in 
the  employ  of  the  defendant.  None  of  the  fairly  numerous  cases 
in  which  one  person  hires  and  pays  a servant  who,  nevertheless, 
is  in  law  the  servant  of  another,  has  any  application. 

The  defendant  made  a contract  with  the  Andersons  company, 
through  Sheppard  as  their  agent,  not  with  Sheppard  as  the  other 
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contracting  party.  Sheppard  saw  to  it  that  the  work  was  done,  but  ApP9]j^1V‘ 

the  work  so  done  by  Sheppard  and  his  man  was  the  company’s  

work  which  the  company  had  undertaken  to  do,  not  the  defend-  y 
ant’s  work.  The  company  had  undertaken  to  do  the  work,  not  Beal. 
to  supply  the  defendant  with  a man  to  do  the  work  for  him  as  his  Riddell,  J. 
servant.  The  distinction  between  the  two  cases  is  discussed  in 
Lavere  v.  Smith’s  Falls  Public  Hospital  (1915),  35  O.L.R.  98. 

The  point  upon  which  this  case  must  turn  is:  had  Sheppard 
stolen  the  car  from  the  defendant?  My  learned  brother  Kelly 
considers  that  he  had,  but  I am  unable  to  agree.  An  article  is 
“ stolen”  when  some  one  has  committed  the  act  of  “stealing” 
with  reference  to  it,  and  not  otherwise.  “Stealing”  is  defined  by 
the  Code,  sec.  347,  as  “the  act  of  fraudulently  and  without  colour 
of  right  taking”  etc.,  etc.  This  is  not  very  dissimilar  to  Brac- 
ton’s  “ contractatio  fraudulenta,”  the  common  law  “ cum  animo 
furandi,”  the  civil  law  “lucri  causa;”  what  a few  years  ago  we 
called  “felonious  intent.”  Unless  the  recent  Dominion  statute 
(1910)  9 & 10  Edw.  VII.  ch.  11  makes  a change,  no  one  would 
consider  that  what  Sheppard  did  was  done  “fraudulently.”  He 
took  the  machine  intending  to  use  it  for  a time  and  to  return  it  to 
the  owner,  not  to  make  it  his  own  even  temporarily.  In  Rex  v. 

Philipps  (1801),  2 East  P.C.  662,  the  prisoners  had  taken  horses 
and  ridden  them  for  thirty  miles,  leaving  them  with  hostlers  and 
walking  away.  They  were  arrested  after  walking  away  some 
fourteen  miles.  It  was  held  that,  as  they  did  not  intend  to  make 
the  horses  their  own,  but  only  to  use  them  to  save  themselves 
labour  in  travelling,  this  was  not  animo  furandi.  Mr.  Justice 
Grose  thought  the  act  was  felony,  because  they  did  not  intend  to 
return  the  horses.  If  they  had  intended  to  return  the  horses 
when  they  took  them,  and  did  not  at  any  time  change  this  in- 
tention, no  one  would  say  that  the  act  was  animo  furandi  or 
“fraudulently  taking  away.” 

Many  like  cases  are  to  be  found  in  Russell  on  Crimes  and  Mis- 
demeanours, vol.  2,  ch.  10;  Crankshaw’s  Criminal  Code  of  Canada, 

4th  ed.,  p.  397  et  seq. 

It  remains  to  be  considered  whether  the  amendment  to  the 
Criminal  Code,  9 & 10  Edw.  VII.  ch.  11,  makes  a difference. 

It  may  be  at  once  admitted  that  the  Parliament  of  Canada  can 
make  any  act  a “theft”  or  “stealing;”  but,  before  we  brand  an 
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act  which  would  otherwise  be  but  a civil  trespass  with  such  a 
name,  and  brand  its  perpetrator  as  a “ thief,  ” the  legislation 

Hirshman 

V. 

Beal. 

must  be  clear  and  unmistakable.  The  Act  provides  that  “every 
one  who  takes  . . . from  a garage  . . . any  automobile 

Riddell.  J. 

or  motor  car  with  intent  to  . . . drive  . . . the  same 

. . . without  the  consent  of  the  owner  shall  be  liable,  on  sum- 
mary conviction,  to  a fine  . . . or  to  imprisonment  for  a 

term  not  exceeding  thirty  days.  ” 

Assuming  that  it  could  be  said  that  Sheppard  intended  to 
drive  the  car  “without  the  consent  of  the  owner”  (and  I should 
hesitate  long  before  finding  that  there  was  not  implied  consent  of 
the  owner  for  Sheppard  to  drive  the  car  so  far  as  was  reasonably 
necessary  to  test  it,  and  that  is  all,  on  the  evidence,  that  Sheppard 
intended  when  he  first  took  the  car),  I do  not  think  that  act  was 
“stealing.”  No  doubt,  some  one,  clerk,  printer,  or  some  one  else, 
has  placed  a marginal  note  to  this  provision,  “Theft  of  motor 
car;”  but  marginal  notes  are  no  part  of  the  statute,  however 
convenient  they  may  be  for  purpose  of  reference. 

The  statute  is  not  an  amendment  of  the  larceny  or  theft  part 
of  the  Code,  but  an  addition  to  a section  dealing  with  injury 
caused  by  negligent  driving  of  carriages  and  motor  vehicles;  and 
there  is  nothing  to  indicate  that  Parliament  intended  the  new 
offence  to  be  “a  theft.  ” 

The  act  of  clerk,  printer,  or  even  the  Minister  of  Justice,  in 
making  the  marginal  note  the  title  of  the  section  in  certain  publi- 
cations of  the  Department  of  Justice  is  of  no  consequence.  Clerks, 
printers,  Ministers,  Departments,  cannot  legislate  in  such  matters. 

I think  Sheppard  cannot  be  said  to  have  “stolen”  the  car, 
even  if  he  was  (as  it  is  said  he  was)  convicted  of  an  offence  under 
9 & 10  Edw.  VII.  ch.  11  (Code,  sec.  285  B). 

The  appeal  should  be  allowed,  and  judgment  entered  for  the 
plaintiff  for  $800  and  costs  of  action  and  appeal. 

Lennox,  J.: — I agree. 

Masten,  J. : — I have  had  the  opportunity  of  perusing  the 
judgments  of  my  Lord  the  Chief  Justice  and  of  my  brother  Riddell, 
and  agree  in  the  several  conclusions  reached  by  them,  but  desire 
to  add  a few  words  relative  to  the  temporary  conversion  to  his 
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own  use  by  Sheppard  of  the  defendant’s  car  by  using  it  on  his 
own  affairs  to  go  home,  some  4 or  5 miles,  and  to  bring  his  wife  and 
relatives  back  to  town.  His  act,  in  my  opinion,  approaches 
perilously  near  to  the  crime  of  theft  or  stealing,  as  defined  by  sec. 
347  of  the  Criminal  Code.  That  section,  in  so  far  as  it  is  relevant 
to  the  circumstances  here  before  us,  defines  theft  as  follows:- — 

“Theft  or  stealing  is  the  act  of  fraudulently  and  without 
colour  of  right  taking,  or  fraudulently  and  without  colour  of  right 
converting  to  the  use  of  any  person,  anything  capable  of  being 
stolen  with  intent, — 

“ (a)  To  deprive  the  owner,  or  any  person  having  any  special 
property  or  interest  therein,  temporarily  or  absolutely  of  such 
thing  or  of  such  property  or  interest ; or,  . . . 

“(d)  To  deal  with  it  in  such  a manner  that  it  cannot  be  re- 
stored in  the  condition  in  which  it  was  at  the  time  of  such  taking 
and  conversion. 

“2.  Theft  is  committed  when  the  offender  moves  the  thing 
...  or  begins  to  cause  it  to  become  movable,  with  intent  to 
steal  it. 

“3.  The  taking  or  conversion  may  be  fraudulent,  although 
effected  without  secrecy  or  attempt  at  concealment. 

“4.  It  is  immaterial  whether  the  thing  converted  was  taken  for 
the  purpose  of  conversion,  or  whether  it  was,  at  the  time  of  the 
conversion,  in  the  lawful  possession  of  the  person  converting.” 

From  this  definition  it  will  be  seen  that  theft  under  our  Code  is 
not  restricted  to  what,  under  the  common  law,  constituted  lar- 
ceny, and  that  the  circumstances  of  the  present  case  present  many 
of  the  elements  of  theft  as  above  defined.  Sheppard  temporarily 
converted  to  his  own  use  the  defendant’s  motor,  and  he  knew  at 
the  time  that  he  was  so  depriving  him  of  his  property.  The 
motor  was  to  have  been  repaired  and  ready  for  delivery  to  Beal 
at  twelve  o’clock;  Beal  went  up  to  get  it  between  twelve  and  one 
o’clock,  and  found  that  Sheppard  had  it  out  and  away.  It  was 
not  brought  back  to  the  garage  till  nearly  three  o’clock.  Sheppard 
dealt  with  the  car  in  such  a manner  that  technically  it  could  not 
be  restored  in  the  condition  in  which  it  was  at  the  time  of  his 
taking  it.  Every  motor,  when  it  is  originally  turned  out  of  the 
shop,  new,  possesses  the  capacity  of  running  a certain  number  of 
miles  or  hundreds  of  miles  before  it  is  worn  out.  Every  mile 
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^1916^  ^at  it  is  run  exhausts  so  much  of  its  running  capacity.  When 

Sheppard  took  this  motor  car  out  and  ran  it  eight  or  ten  miles 

Hirshman  pe  exhausted  that  much  of  the  running  capacity  of  the  car,  which 
Beal.  could  not  be  restored.  It  may  be  suggested  that  Sheppard  did 
Masten.j.  not  steal  because  he  used  the  defendant’s  car  “with  colour  of 
right;”  that  is,  in  an  honest  belief  in  a state  of  facts  which,  if  it 
existed,  would  be  a legal  justification  or  excuse;  but  I do  not  think 
that  the  facts  bear  this  out.  Sheppard  himself  was  examined  as  a 
witness  at  the  trial,  and  says  that,  after  repairing  the  car,  it  was 
, necessary  to  take  it  out  and  test  it  to  see  that  the  repairs  were 
satisfactory  and  that  it  was  running  right.  To  make  this  test 
he  took  it  to  a hill  known  as  Pellatt’s  hill.  The  car  ran  up  the 
hill  in  a satisfactory  manner,  and  thereupon  the  test  was  com" 
plete.  In  his  evidence  Sheppard  says: — 

“Q.  Then,  when  you  got  up  to  Pellatt’s  hill  and  found  the  car 
was  all  right,  did  you  bring  it  back  to  the  garage?  A.  No. 

“Q.  What  should  you  have  done  after  you  found  the  car  tested 
all  right?  A.  Well,  I should  have  brought  it  right  back  again  to 
them. 

“Q.  I said  what  should  you  have  done?  A.  I should  have 
brought  it  back,  I guess. 

“Q.  Well,  did  you  bring  it  back  to  the  garage?  A.  No. 

“ Q.  What  did  you  do?  A.  I went  home  to  lunch  with  it.  ” 

My  opinion  is  that  he  assumed  that  this  trivial  use  of  the  car 
would  not  be  objected  to  by  the  owner;  and  that,  while  he  had  no 
legal  right,  he  was  not  morally  wrong  in  doing  what  he  did;  but 
that  did  not  give  him  “a  colour  of  right:”  Rex  v.  Johnson  (1904), 
8 Can.  Crim.  Cas.  123;  Rex  v.  Watier  (1910),  17  Can.  Crim. 
Cas.  9. 

But,  in  my  opinion,  there  is  lacking  one  element  essential  to  the 
crime  of  theft,  viz.,  a criminal  mind  on  the  part  of  Sheppard. 
The  statute  says  that  a theft  or  stealing  is  the  act  of  fraudulently 
converting  to  the  use  of  any  person  the  thing  stolen;  and  this 
accords  with  the  underlying  principle  of  law  that  a person  cannot, 
except  under  special  statutory  authority,  be  convicted  and 
punished  in  a criminal  proceeding  unless  it  can  be  shewn  that  he 
had  a guilty  mind:  Chisholm  v.  Doulton  (1889),  22  Q.B.D.  736. 

While  sec.  347  has  made  important  changes  in  the  common 
law,  and  has  made  that  theft  which  was  not  theft  before,  the 
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element  to  which  I have  just  adverted  seems  to  me  to  be  still  an 
essential  element  in  establishing  theft.  No  doubt,  Sheppard  in- 
tended to  take  the  car  and  use  it  for  his  own  purposes,  but  I do 
not  think  that  he  took  it  fraudulently,  or  that  there  was  in  his 
mind  any  evil  intention  at  the  moment  he  took  it.  Such  intent  is 
an  inference  of  fact,  depending  on  all  the  circumstances  of  any 
particular  base. 

In  the  present  case  Beal  says: — 

“Q.  You  told  me  the  reason  you  were  annoyed  was  that  you 
wanted  your  car,  not  that  you  had  any  objection  to  his  being  out 
in'  your  car.  That  is  right?  A.  Yes.” 

And  further  on: — 

“Q.  You  prosecuted  him  because  you  were  going  to  be  sued? 
A.  Yes. 

“Q.  You  would  never  have  prosecuted  him  otherwise,  would 
you?  A.  No,  I don’t  suppose  I would.  ” 

The  inference  which  I draw  from  all  the  facts  and  circum- 
stances in  this  case  is,  that,  when  Sheppard,  having  completed 
his  test  of  the  car  at  Pellatt’s  hill,  started  home  for  lunch,  he  had 
no  guilty  intention  of  infringing  Beal’s  legal  rights  or  otherwise 
injuring  him,  but  assumed,  unwarrantably  perhaps,  but  honestly, 
that  there  would  be  no  objection  on  Beal’s  part  to  what  he  was 
doing. 

I have  emphasised  this  phase  of  the  case  lest  by  any  chance  the 
judgment  now  pronounced  might  be  taken  to  lend  countenance 
to  the  contention  that  the  temporary  taking  and  using  of  another’s 
car,  though  unauthorised,  cannot  be  theft.  He  who  does  such  an 
act  incurs  grave  risk  of  that  liability,  and,  speaking  for  myself, 
slight  circumstances  would  be  sufficient  to  convince  me  that  there 
was  such  a blameworthy  condition  of  mind  on  the  part  of  the 
taker  as  made  the  act  a theft ; but  I do  not  find  such  circumstances 
here. 

For  the  reasons  here  assigned,  I am  of  opinion  that  what  was 
done  by  Sheppard  was  not  theft  of  Beal’s  car  within  the  Criminal 
Code ; and,  for  the  same  reason,  coupled  with  the  reasons  set  forth 
by  my  learned  brothers,  in  which  I concur,  I think  that  the  defend- 
ant is  not  entitled  to  the  benefit  of  the  Ontario  statute  4 Geo.  V. 
ch.  36,  sec.  3.  If  that  Act  read,  “unless  at  the  time  of  such 
violation  the  motor  vehicle  was  in  the  possession  of  some  person 
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^1916^  °^er  than  the  owner  without  his  consent  express  or  implied,  not 

being  a person  in  the  employ  of  the  owner,  ” it  would  more  nearly 

Hirshman  accord  with  the  principles  of  law  which  have  obtained  in  this 
* Beal.  Province.  But  with  the  policy  of  the  statute  this  Court  has 
Masten,  j.  nothing  to  do. 

I therefore  agree  in  allowing  the  appeal. 

Appeal  allowed. 


1916  [APPELLATE  DIVISION.] 

Oct.  20. 

Clergue  v.  Plummer. 


Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Action  by  Purchaser 
against  Executors  of  Vendor  for  Specific  Performance — Issue  as  to  whether 
Sale  of  Whole  or  Half  Interest  in  Land — Evidence— Entries  in  Books  of 
Vendor — Admissibility — Weight  — Inconclusive  Memorandum  — Delay  — 
Return  of  Money  Paid — Dismissal  of  Action — Costs. 

The  judgment  of  Middleton,  J.,  37  O.L.R.  432,  was  reversed;  and  it  was 
held,  that,  while  the  entries  in  the  books  of  the  deceased  vendor  were  properly 
admitted  in  evidence,  the  weight  of  the  evidence  was  not  in  favour  of  the 
claim  of  the  plaintiff  to  a conveyance  of  the  vendor’s  whole  interest  in  the 
lands  in  question;  and,  having  regard  to  all  the  circumstances,  including 
the  uncertainty  of  the  writing  relied  on  and  the  plaintiff’s  delay,  he  was  not 
entitled  to  specific  performance;  but,  the  defendants,  the  representatives  of. 
the  vendor,  being  willing  to  convey  a half  interest  or  return  the  money 
paid  to  the  vendor  on  account  of  the  purchase,  and  the  plaintiff  electing 
the  latter,  it  was  adjudged  that,  upon  the  money  being  refunded,  the  action 
should  be  dismissed  without  costs,  and  the  plaintiff  should  pay  the  defend- 
ants’ costs  of  their  appeal. 


Appeal  by  the  defendants  from  the  judgment  of  Middleton7 

J.,  37  O.L.R.  432. 

October  6.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Masten,  JJ. 

W.  N.  Tilley,  K.C.,  for  the  appellants,  argued  that  the  con- 
tract was  for  the  sale  of  a half  interest,  not  of  the  whole  prop- 
erty. Two  documents  are  produced,  bearing  the  same  date, 
but  not  duplicates,  neither  of  which  was  signed  by  the  plaintiff. 
The  contract  purporting  to  be  for  the  whole  interest  is  the  docu- 
ment in  the  possession  of  the  plaintiff,  not  produced  by  him  till 
after  the  death  of  the  vendor,  W.  H.  Plummer,  on  the  13th  October, 
1911,  on  which  his  executors  are  now  sued  for  specific  perform- 
ance in  this  action,  begun  on  the  30th  June,  1914.  The  documents 
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bear  the  same  date,  the  22nd  May,  1903,  but  the  one  in  the  posses- 
sion of  the  defendants,  which  they  assert  to  be  the  real  contract, 
purports  to  be  for  the  sale  of  a half  interest  only.  The  contention 
of  the  defendants  is  supported  by  the  evidence,  the  correspond- 
ence, and  the  entries  in  the  testator’s  books,  to  which  due  effect 
has  not  been  given  by  the  learned  trial  Judge.  These  entries  are 
admissible  as  evidence  for  the  defendants,  as  they  shew  receipt  of 
money,  and  are  thus  against  the  testator’s  interest.  The  first 
suggestion  that  the  contract  was  for  the  whole  property  was  made 
by  this  solicitor  Rowland,  whose  account  of  the  transaction  is 
not  satisfactory.  From  1903  to  1913,  the  plaintiff  treated  the 
transaction  as  one  which  he  might  either  drop  or  take  up  as  he 
pleased.  The  plaintiff’s*  own  evidence  is  not  strong  enough  to. 
give  much  support  to  his  case,  and  is  sometimes  contradictory. 
Is  it  possible  that  the  Court  can  find  that  the  testator  laid  a plan 
to  make  incorrect  self-serving  entries  in  his  books,  so  that  they 
might  be  evidence  after  his  death? 

R.  McKay,  K.C.,  for  the  plaintiff,  respondent,  argued  that  the 
contract  in  his  possession,  for  the  whole  interest,  was  the  real 
agreement,  as  appeared  from  a view  of  the  whole  transaction  and 
the  circumstances  that  led  up  to  and  accompanied  it.  [Meredith, 
C.J.C.P.: — Why  then  did  the  testator  collect  rents  and  pay 
taxes  without  charging  commission  for  his  services?]  He  did  make 
a charge  of  $12.50.  [Riddell,  J.: — That  was  only  for  office  ex- 
penses.] The  first  suggestion  that  the  sale  was  of  a half  interest 
was  made  in  August,  1908.  On  the  evidence  as  it  stands,  the  only 
agreement  between  the  parties  was  for  the  whole  interest.  We 
rely  on  the  delivery  by  the  testator  of  the  document  in  the 
plaintiff’s  possession,  and  on  the  finding  of  fact  by  the  learned 
trial  Judge  in  our  favour.  [Meredith,  C.J.C.P. : — Can  we  depend 
on  the  plaintiff’s  memory?]  Yes,  in  view  of  the  correspondence 
and  the  circumstances.  It  was  with  no  idea  of  not  binding  himself 
by  the  contract,  that  the  plaintiff  omitted  the  signing  of  it.  The 
evidence  of  the  entries  in  the  testator’s  books  is  inadmissible; 
and,  even  if  admitted,  is  not  to  be  relied  on.  The  authorities  on 
which  I rely  are  cited  in  the  judgment.  I refer  especially  to  Smith 
v.  Blakey  (1867),  L.R.  2 Q.B.  326;  Regina  v.  Inhabitants  of  Worth 
(1843),'  4 Q.B.  132;  Massey  v.  Allen  (1879),  13  Ch.D.  558.  [Lid- 
dell, J.,  referred  to  Lloyd  v.  Powell  Duffryn  Steam  Coal  Co., 
[1914]  A.C.  733,  741.]  Reference  was  also  made  to  Kilmer  v. 
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British  Columbia  Orchard  Lands  Limited,  [1913]  A.C.  319;  Fry  on 
Specific  Performance,  5th  ed.,  paras.  1072,  1073;  Halsbury’s  Laws 
of  England,  vol.  27,  p.  67. 

October  20.  Meredith,  C.J.C.P. : — If  this  case  had  to  be 
determined  upon  the  single  question  of  fact  dealt  with  by  the 
trial  Judge,  and  if  he  were  right  in  his  ruling  on  the  question  of 
admissibility  of  evidence,  I should  feel  obliged,  by  the  evidence, 
to  come  to  a conclusion  the  opposite  of  that  which  he  reached, 
and  to  favour  a dismissal  of  the  action,  on  that  ground,  in  so  far  as 
specific  performance  of  a contract  for  the  sale  of  the  whole  of  the 
land  in  question  is  sought:  but  the  case  does  not  turn  upon  that 
question  alone;  on  the  contrary,  the  claim  for  such  specific  perform- 
ance fails  upon  other,  and  to  me  very  plain,  grounds. 

I cannot  agree  in  the  contention  that  the  writing  relied  upon 
by  the  plaintiff  and  his  testimony  at  the  trial  make  a clear  and 
indisputable  case  for  specific  performance  as  sought  by  him; 
on  the  contrary,  though  it  may  be  that  I should  feel  obliged- 
leaving  out  of  consideration  for  the  moment  the  question  of  delay 
— to  hold  the  plaintiff  entitled,  upon  such  evidence,  to  specific 
performance,  I should  do  so  with  the  strongest  feeling  that  the 
very  truth  of  the  matter  had  not  been  discovered — that  truth  was 
still  at  the  bottom  of  the  well. 

For,  in  the  first  place,  the  writing  itself  is  inconclusive  and  un- 
satisfactory. 

Each  of  the  parties  to  the  transaction  was  a capable  business 
man,  and  each  had  had  many  and  large  transactions  in  the  buying 
and  selling  of  land,  and  was  quite  capable  of  putting  any  contract 
that  he  might  eventually  enter  into  in  unmistakable  well-chosen 
and  well- written  words.  And  anything  like  trickery,  in  such  a 
transaction  as  this,  in  any  manner,  by  either  of  them,  is  entirely 
out  of  the  question,  for  more  reasons  than  their  probity  only. 

These  things  being  so,  and  indeed  if  they  were  not,  the  writing 
is  self-evidently  one  of  an  incomplete,  of  a preparatory,  character. 
The  changes  in  regard  to  the  payments  to  be  made  are  of  that 
crude  character  which  might  do  for  a rough  draft  of  the  writer’s 
intention,  but  are  very  far  removed  from  the  finished  document 
which  either  of  these  gentlemen  would  allow  to  go  forth  as  drawn 
by  either  of  them  and  evidencing  their  concluded  agreement  for 
the  sale  and  purchase  of  land. 
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Then  the  writing  does  not  provide  for  a sale  and  conveyance  of 
the  land,  in  the  usual  manner,  but  merely  for  a conveyance  of  the 
land,  suggesting  to  my  mind,  however  it  might  or  might  not  affect 
the  minds  of  others,  that  the  conveyance  might  be  for  some  other 
purpose  than  an  absolute  transfer  for  the  sole  use  and  benefit  of 
the  transferee:  and  so  I should  anxiously  look  for  a part  of  the 
agreement,  or  for  some  other  agreement  signed  by  the  plaintiff, 
setting  out  that  which  he  bound  himself  to  do. 

But  this  writing  is  not  signed  by,  and  does  not  contain  any 
obligation  on  the  part  of,  the  plaintiff ; and  so  is  manifestly  incom- 
plete as  an  agreement;  and  no  other  writing  signed  by  the  plaintiff 
is  forthcoming;  though  I cannot  but  think  there  must  have  been 
such  a writing,  and  that  if  the  other  party  to  the  transaction  were 
living  it  would  be  forthcoming  or  its  loss  accounted  for.  As  I have 
said,  each  was  a competent  business  man  in  transactions  of  this 
kind  as  well  as  other  kinds.  Whether  such  a writing,  if  it  ever 
existed,  was  a declaration  of  trust  of  the  property  after  convey- 
ance, such  as  that  contained  in  another  writing  in  respect  of  the 
property  till  conveyance,  need  not  trouble  us;  it  is  enough  for 
present  purposes  to  say  that  such  a writing  was  possible,  and,  in 
my  opinion,  probable;  and  it  is  certain  that  the  absence  of  writing 
or  signature  binding  the  plaintiff,  even  that  alone,  makes  this 
writing  inconclusive  and  unsatisfactory. 

And  in  regard  to  the  plaintiff’s  testimony,  however  convinced 
any  one  may  be  of  its  sincerity,  it  is  enough  to  say  that  from 
the  year  1908  to  the  year  1913,  he,  and  his  brother,  and  his 
solicitor,  were  in  continuous  negotiation,  not  only  with  the  Plum- 
mers, but  with  prospective  purchasers  of  the  land  in  question, 
treating  throughout  the  plaintiff’s  right  as  a right  to  an  undivided 
one-half  of  the  land  only:  and  that  it  was  not  until  the  plaintiff’s 
brother,  in  January,  1913,  “in  looking  up  the  copies  of  the  papers” 
again,  conceived  the  idea  that  his  brother  was  entitled  to  the 
whole,  and,  for  the  first  time,  set  the  ball  rolling  in  support  of 
the  claim  now  made.  When  the  brother,  by  letter,  informed  the 
solicitor  of  this  discovery,  the  solicitor’s  answer,  by  letter,  was  in 
part  conveyed  in  these  words:  “I  have  your  favour  of  the  6th 
inst.,  and,  until  I received  it  and  looked  up  the  papers,  I was  under 
the  impression  that  your  brother  had  only  purchased  a half 
interest  in  the  water-lot  from  the  late  Mr.  W.  H.  Plummer. 
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On  looking  up  the  agreement,  I s$e  that  he  agreed  to  purchase  the 
whole  water-lot,  on  which  he  paid  $1,000,  and  the  balance  of  $2,000 
remains  unpaid . ’ ’ 

But  the  papers  had  been  in  their  hands  all  these  years,  and  had 
been  “ looked  up”  years  before;  or  else  the  solicitor  and  the  brother 
and  agent  were  very  remiss  in  their  duties,  a carelessness  incredible : 
and  the  man  who  made  the  bargain,  if  any  were  made,  did  not 
need  to  look  up  the  papers;  he  could  hardly  help  knowing  whether 
he  was  to  have  a half  or  the  whole,  yet  until  this  discovery  by  his 
brother,  he,  and  the  other  two,  were  always  in  the  same  boat, 
treating  his  right  as,  not  to  the  whole,  but  to  an  undivided  half 
only,  of  the  land. 

Then,  coming  to  the  evidence  for  the  defence — there  is,  in  the 
first  place,  a writing,  coming  from  the  custody  of  the  defendants, 
dated  on  the  same  day,  and  evidently  made  at  the  same  time  as 
that  which  comes  from  the  custody  of  the  plaintiff,  and  which 
gave  rise,  in  the  way  I have  mentioned,  to  the  plaintiff’s  belated 
claim  to  the  whole  of  the  land,  and  being  substantially  a counter- 
part of  it,  except  that  it  contains  an  additional  clause  referring  in 
plainly  expressed  words  to  the  interest  to  be  conveyed  as  being  an 
“undivided  half  interest,  ” and  providing  that,  if  the  title  should  be 
left  in  the  seller,  he  “will  give  a declaration  of  trust”  that  he  holds 
such  half  interest  in  trust  for  the  plaintiff. 

Neither  writing,  as  I have  said,  is  signed  by  the  plaintiff,  nor 
is  any  writing,  relating  to  the  matter,  signed  by  him,  produced  or 
proved;  yet  it  is  hardly  possible  that  these  two  capable  business 
men  intended  to  leave  the  transaction  in  that  loose  and  unsatis- 
factory state;  so  that,  looking  at  the  indisputable  circumstances  of 
the  case,  I can  have  no  doubt  that  if  the  seller  had  not  died  there 
would  not  have  been  any  litigation  or  contest,  that  he  could  have 
given  evidence,  probably  in  writing,  which  would  have  made  it 
plain  to  the  plaintiff  that  he  had  been  pursuing  the  true  course 
until  th6  “discovery”  made  by  his  brother,  after  the  seller’s 
death,  turned  him  out  of  it. 

The  thought  that  the  purpose  of  the  two  writings  might  have 
been  to  evidence  two  offers,  one  for  the  whole  and  the  other  for 
an  undivided  half,  is  at  once  dispelled  when  it  is  observed  that  the 
price  is  the  same  in  each,  the, amount  which  it  is  admitted  the 
plaintiff  was  to  pay — $3,000;  the  man  could  not  have  intended  to 
offer  the  whole  and  the  half  at  the  same  price. 
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Then  which  of  these  writings  should  govern  in  seeking  the 
truth?  Not  necessarily  that  which  happens  to  be  in  the  pos- 
session of  the  plaintiff.  If  he  had  signed  either,  it  would  have 
been  that  which  the  seller  was  to  keep;  and  the  one  which  he 
did  keep  is  that  which  makes  it  plain  that  the  plaintiff  was 
right  in  so  long  dealing  with  his  purchase  as  a half  interest  only. 
It  is  impossible  for  me  to  believe  that  these  two  writings  were 
not  before  the  parties  during  their  negotiations;  trickery  of 
any  kind  is  entirely  out  of  the  question  because  of  the  character 
of  the  men;  and  trickery  such  as  preparing  or  retaining  a false 
document  such  as  this  would  be  out  of  the  question  in  any 
dealing  between  intelligent  men,  because  of  its  uselessness  if  a 
true  completed  document  had  been  given.  And,  besides  this,  the 
plaintiff’s  testimony  is  that  there  were  two  like  writings,  not  only 
one  writing. 

And,  in  addition  to  all  that,  a contemporaneous  regular  entry 
in  the  seller’s  books  not  only,  in  the  plainest  terms  possible,  set 
out  the  transaction  as  a sale  of  a “half  interest”  only,  but  opened 
an  account,  which  has  been  carried  on  hitherto,  debiting  the  plain- 
tiff with  half  the  disbursements  and  charges  in  connection  with 
the  land  and  crediting  him  with  one-half  of  the  income  from  it. 

The  trial  Judge  was  of  opinion  that  it  was  improbable  that  the 
plaintiff  would  have  agreed  to  buy  anything  less  than  the  whole 
of  the  land : the  contrary  seems  to  me  to  be  the  case,  not  only  as  to 
the  plaintiff’s  buying,  but  as  to  the  seller  selling.  When  the  trans- 
action took  place,  the  industries  with  which  the  plaintiff  had  been 
so  prominently  connected  were  “languishing,”  and  he  had  been 
“superseded”  in  the  control  of  them,  and,  according  to  his  own 
testimony,  though  originally  negotiating  for  the  purposes  of  those 
industries,  he  in  the  end  acquired  whatever  right  he  has  for  him- 
self only.  The  seller  was  greatly  concerned,  by  reason  of  his 
ownership  of  other  property  which  would' be  much  enhanced  in 
value  by  the  establishment  of  the  ferry  dock  on  the  land  in  ques- 
tion, so  that  it  would  have  been  folly  for  him  to  have  parted  alto- 
gether with  this  land,  but  would  have  been  wisdom  to  have  had 
the  plaintiff  pecuniarily  interested  with  him  in  the  establishment 
of  the  ferry  there. 

All  these  things  make  it  impossible  for  me  to  agree  with  the 
trial  Judge  in  his  conclusion;  they  lead  only,  as  it  seems  to  me,  to 
an  opposite  conclusion. 
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But  it  is  urged  here,  as  it  was  at  the  trial,  that  the  entries  in  the 
seller’s  books  are  not  evidence,  and  should  be  rejected:  though,  if 
that  were  so,  it  would  by  no  means  be  conclusive  against  the  con- 
tention that  an  undivided  interest  only  was  the  subject-matter  of 
the  transaction. 

In  that  contention,  however,  I am  unable  to  agree:  if  the  state- 
ments alone  are  to  be  looked  at  in  considering  the  question  of 
admissibility,  then  the  entries  in  the  seller’s  books  are  doubly 
against  his  interest;  against  his  property  interests  in  admitting 
that  he  had  parted  with  some  of  them;  and  against  his  pecuniary 
interests  .in  admitting  that  he  had  been  paid  $1,000  of  the  price 
he  was  to  be  paid  for  them : whilst,  if  the  result  is  to  be  ascer- 
tained and  is  to  be  the  criterion,  even  then  the  statement  is  against 
both  property  and  pecuniary  interest  unless  it  has  been  proved  that 
$2,000  is  more  than  the  half  interest  in  the  land  was  worth ; and 
no  evidence  was  directed  to  that  point,  though  in  more  than  one 
sense  it  seems  to  me  to  have  been  an  important  point.  I do  not 
consider  the  testimony  of  the  witness  Fawcett,  as  to  the  seller 
having  told  him  that  “he  could  sell  the  three  pieces  for  $3,000 
which  at  that  time  would  be  a big  thing” — having  said  this  when 
he  was  negotiating  for  the  purchase,  through  Fawcett,  of  one  of 
the  three  pieces  for  which  he  afterwards  paid,  through  Fawcett, 
$1,357.50 — as  any  proof  of  it.  The  piece  that  was  thus  bought 
was  alone  useless  for  dock  purposes,  it  was  the  ownership  of  the 
three  pieces  together  that  gave  the  especial  value. 

C-  In  all  cases,  however,  the  weight  of  such  evidence  is  doubtless 
more  important  than  the  question  of  its  admissibility — if  of  no 
weight,  its  admission  is  harmless : in  this  case  it  is  very  important, 
having  regard  to  the  character  of  the  men — the  impossibility,  I 
think,  of  a fraudulent  entry. 

It  is,  however,  unnecessary  for  the  defence  to  go  so  far  as  to 
establish  a contract  for  the  sale  of  an  undivided  one-half  of  the 
property  in  order  to  defeat  the  plaintiff’s  action. 

The  plaintiff  is  not  seeking  to  enforce  a legal  right,  he  is  seeking 
the  special  relief  which  a Court  of  Chancery  granted  when  the 
remedy  at  law,  for  breach  of  an  agreement  for  the  sale  of  land, 
was  inadequate;  and  so,  in  a sense,  the  equitable  remedy  is  one 
lying  in  the  discretion  of  the  Court,  and  is  a remedy  which  ought 
not  to  be  granted  in  some  cases,  of  which  this  case  seems  to  me  to 
be  plainly  one. 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


61 


It  has  been  commonly  said  that  this  equitable  remedy  of 
specific  performance  is  not  given  unless  sought  with  great  prompti- 
tude. 

It  is  sought  in  this  case  after  the  greatest  inexcusable  delay. 
No  attempt  has  been  made  to  excuse  it.  It  is  sought  notwithstand- 
ing the  facts : that  the  plaintiff  wholly  failed  to  carry  out  the  con- 
tract after  making  the  first  payment  upon  it  when  the  agreement 
was  made;  he  neither  gave  his  promissory  note  for  nor  paid  the 
balance  of  the  purchase-money,  nor  indeed  made  any  kind  of 
offer  to  pay  until  nearly  nine  years  after  the  time  when  the  whole 
of  it  should  have  been  paid : he  neither  got  nor  sought  any  exten- 
sion of  the  time  for  payment — things  entirely  inconsistent  with 
his  claim  to  the  whole  of  the  land,  but  not  at  all  inconsistent  with 
the  seller’s  consistent  statements  throughout  that  he  held  the 
land  in  the  joint  interests  of  the  two,  and  as  the  income  was  paying 
the  outgo  of  it — and  this  action  was  not  brought  until  nearly 
eleven  years  after  the  transaction  took  place,  and  nearly  ten  years 
after  the  last  payment  should  have  been  made. 

The  correspondence  between  the  parties,  begun  in  the  year 
1908 — five  years  after  the  transaction  was  closed — and  con- 
tinued until  about  the  time  of  the  commencement  of  this  action, 
affords  no  answer  to  the  charge  of  delay,  is  no  admission  that 
helps  the  plaintiff  in  this  action,  though  it  would  be  if  he  had  been 
obliged  to  sue  and  were  suing  for  that  which  the  defendants  are 
now  and  always  have  been  willing  he  should  have,  an  undivided 
one-half  of  the  land  in  question. 

In  all  these  circumstances,  a judgment  for  specific  performance, 
such  as  the  plaintiff  sought  in  this  action,  should,  I think,  have 
been  out  of  the  question:  without  mentioning  the  subjects  of 
mutual  mistake  or  misunderstanding,  or  unilateral  mistake. 

I would  allow  the  appeal : and,  as  the  defendants  are  and  always 
have  been  willing  to  perform  the  contract  as  one  for  the  sale  of  an 
undivided  one-half  of  the  land  in  question,  or  refund  the  money 
paid  on  the  contract,  as  the  plaintiff  might  choose,  and  as  he  has 
chosen  a refund  of  the  money,  would  direct  that,  upon  repayment 
of  the  $1,000,  with  interest,  the  action  be  dismissed. 

The  appellants  should  have  their  costs  of  this  appeal,  but  there 
should  be  no  order  as  to  costs  of  the  action,  the  seller  being  much 
to  blame  for  having  left  the  writings  in  such  a state  as  to  encourage 
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“discoveries”  such  as  that  without  which  there  would  have  been 
no  action  nor  any  claim  for  more  than  that  which  the  plaintiff 
might  at  any  time  have  had  without  action. 


* Riddell,  J. : — This  is  an  appeal  by  the  defendants,  executors  of 
the  late  W.  H.  Plummer,  from  the  judgment  at  the  trial  of  Mr. 
Justice  Middleton  directing  specific  performance  of  an  agreement 
concerning  certain  land  at  the  harbour  of  Sault  Ste.  Marie, 
Ontario.  That  there  was  some  contract  in  respect  of  the  said  lot, 
there  is  and  can  be  no  controversy.  The  defendants  contend  that 
it  was  for  the  sale  of  a half-interest;  the  plaintiff  that  it  was  for 
the  whole. 

The  first  question  of  difficulty  is  as  to  the  admission  of  evidence. 
The  learned  trial  Judge  has  set  out  the  facts  and  considered  the 
authorities;  and  I entirely  agree  with  the  conclusion  at  which  he 
has  arrived,  i.e.,  that  in  the  present  state  of  the  law  the  entries 
in  the  books  of  W.  H.  Plummer  are  competent  evidence. 

It  reduces  down,  then,  to  a question  of  the  weight  of  evidence; 
and  in  that  I find  myself  unable  to  agree  with  the  conclusion  of 
my  brother  Middleton. 

The  plaintiff  was,  till  the  month  of  April,  1902,  in  control  of 
very  large  and  important  concerns.  In  the  fall  of  1902,  he,  as  the 
executive  of  these,  took  up  with  W.  H.  Plummer  the  question  of 
purchasing  the  lots  in  question  for  his  companies.  That  fell 
through,  and  the  plaintiff  severed  his  connection  with  the  com- 
panies in  April,  1903.  Thereafter  (in  May)  the  matter  of  the  pur- 
chase was  taken  up  again  and  the  deal  made,  whatever  it  was. 
The  fact  that  now  the  plaintiff  was  dealing  for  himself,  and  not 
for  the  companies,  seems  to  me  to  deprive  of  weight  my  learned 
brother’s  consideration  that  the  companies  would  not  deal  with 
the  lots  with  Plummer  a co-owner.  It  seems  to  me  that,  in  the 
then  existing  state  of  affairs,  the  plaintiff  would  be  rather  glad 
than  otherwise  to  be  associated  with  a man  of  the  standing  of 
Plummer,  his  friend — “a  man  highly  respected,  in  a large  business 
way,  a successful  man.” 

Plummer  came  to  Clergue’s  office  with  a contract  already 
written  out  in  his  own  handwriting  as  follows: — 
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“Sault  Ste.  Marie,  22nd  May,  1903. 
“To  Francis  H.  Clergue,  Sault  Ste.  Marie. 

“Dear  Sir:  For  and  in  consideration  of  the  sum  of  three  thou- 
sand dollars  (receipt  acknowledged)  I hereby  agree  to  convey  to 
you  or  your  assigns  in  fee  simple  except  half  the  taxes  for  1903  the 
following  lands  and  premises.”  (Here  follows  a description  of  the 
five  lots,  not  necessary  to  copy  or  refer  to.) 

“If  any  of  the  title  are  found  defective  I agree  to  return  any 
money  paid  thereon  within  10  days  from  date. 

“W.  H.  Plummer.” 

The  document,  when  produced  from  the  possession  of  the 
plaintiff,  has  at  the  end  of  the  first  line  “$1,000;”  between  the 
first  and  second  lines,  “fifteen  hundred,”  scored  through,  followed 
by  “namely  two  thousand  dollars.”  The  second  line  has  the 
words  “three  thousand  dollars,”  scored  through,  and  between  the 
third  and  fourth  lines  are  interlined  the  words  “on  account  bal- 
ance to  be  by  note  on  one  year  at  6%  int.  ” The  interlineations 
are  in  the  plaintiff’s  handwriting;  all  the  changes  were  made  by 
him. 

The  document  reads  now: — 

“For  and  in  consideration  of  $1,000 

“namely  two  thousand  dollars 

“receipt  acknowledged 

“on  account  balance  to  be  by  note  on  one  year  at  6%  int. 

“I  agree  to  convey,”  etc.,  etc. 

But  there  is  a (caret)  mark  after  “balance”  running  up  to  the 
(original)  second  line  below  the  word  “namely”  in  the  inter- 
lineation; this,  it  is  said,  should  be  considered  as  before  the  word 
“namely,”  so  that  the  contract  should  read,  “the  sum  of  $1,000 
on  account  balance  namely  two  thousand  dollars  to  be  by  note  on 
one  year  at  6%  int.”  Doubtless  that  is  the  way  to  make  the 
document  consistent  and  intelligible,  but  the  loose  form  seems 
to  me  rather  to  indicate  that  we  may  not  have  here  the  bargain 
between  the  parties  as  they  finally  settled  it. 

Plummer  dealt  largely  in  land,  and  kept  a “land  sales”  book. 
He  entered  in  that  book,  under  date  the  22nd  May,  1903,  an 
account,  p.  100,  headed  “F.  H.  Clergue  & W.H.P.”— “Sold  F.  H. 
Clergue  one-half  interest  in  the  3 water  lots  adjoining  the  east 


App.  Div. 
1916 

Clergue 

v. 

Plummer. 
Riddell,  J. 


64 

App.  Div. 
1916 

Clergue 

V. 

Plummer. 
"Riddell,  J. 


ONTARIO  LAW  REPORTS.  [vol. 

side  of  the  dock  known  as  the  Government  dock,  contains  about 
320  feet  front,  takes  in  Kinderhey  property.  Terms  $1,000  cash, 
balance  $2,000  in  one  year  with  interest  6%  per  annum.’’ 

On  the  debit  side.  On  the  credit  side. 

“ 1903 

“May  22,  Sold  F.H.C.'H  in-  “May  22>  Cash  F.H.C.  $1,000.00” 
in  above  lands  for  $3,000.00.” 

The  account  is  properly  indexed  “Clergue  F.  H.  & W.H.P. 
100;”  and  there  is  nothing  to  indicate  any- bad  faith.  Moreover, 
there  is  produced  from  Plummer’s  papers  a document  purporting 
to  be  an  agreement  to  sell  these  very  lands  to  the  plaintiff  for 
$3,000.  The  agreement  reads:  “I  further  agree  to  assign  the 
aforesaid  one  undivided  half  interest  to  you  or  your  assigns 
whenever  you  demand  same,  or,  if  you  prefer  to  leave  title  in  me, 
I will  give  you  a declaration  of  trust  that  I hold  said  half  interest 
for  you.”  There  is  no  clause  as  to  repayment  in  case  the  title 
proved  defective. 

Several  letters  are  produced,  written  by  Plummer  to  Clergue, 
in  which  it  is  made  abundantly  plain  that  he  believed  the  con- 
tract was  for  only  a half  interest.  There  is  nothing  to  indicate 
bad  faith;  and  I am  convinced  that,  whatever  the  plaintiff  thought, 
Plummer  did  not  intend  to  sell  anything  but  a half  interest.  I do 
not  think  it  necessary  to  go  through  the  correspondence  to  shew 
this  or  to  shew  that  the  plaintiff  had  but  little  memory  of  the 
exact  contract;  nor  do  I dwell  upon  the  evidence  of  Colonel 
Penhorwood,  which  the  learned  Judge  has  not  dealt  with. 

It  seems  to  me  that  the  case  stands  thus : the  parties  were  not  at 
one  as  to  what  the  contract  was — not  ad  idem — or  the  sale  was  of  a 
half  interest  only.  The  defendants  offer  to  carry  out  the  sale  of  a 
half  interest,  or  call  the  deal  off.  The  plaintiff  prefers  the  latter, 
if  he  must  take  either;  and  I think  he  must. 

There  should  be  judgment  declaring  that  no  contract  was 
entered  into,  with  the  proper  consequences  (a  reference  if  the  par- 
ties cannot  agree).  The  defendants  should  have  the  costs  of  the 
appeal,  but  otherwise  there  should  be  no  costs. 


Lennox,  J. : — I agree. 
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Masten,  J.: — Owing  to  the  arrangement  made  between  the 
parties  and  stated  to  the  Court  by  counsel  at  the  close  of  the  argu- 
ment, the  only  question  which  falls  to  be  determined  here  is, 
whether  the  whole  interest  in  the  lands  in  question  was  sold  by 
the  late  W.  H.  Plummer  to  the  plaintiff,  and  it  is  unnecessary 
to  determine  whether  an  agreement  exists  or  ever  existed  for  the 
sale  of  a half  interest  in  the  lands. 

I agree  with  the  trial  Judge  that  the  entries  in  the  deceased’s 
books  are  admissible  as  evidence,  in  view  of  the  principles  laid 
down  in  the  cases  to  which  he  refers.  The  admissibility  of  the 
document  found  among  Plummer’s  papers  and  signed  by  him 
alone  seems  to  me  exceedingly  doubtful.  There  is  no  evidence  that 
it  ever  came  to  the  plaintiff’s  notice,  or  that  in  any  way  it  formed 
part  of  the  res  gestoe  at  the  time  of  the  negotiations. 

But,  considering  such  of  the  evidence  as  is  clearly  admissible, 
and  particularly  considering  the  correspondence  and  the  conduct 
of  the  parties,  I am  unable  to  agree  in  the  conclusion  of  the  trial 
Judge  that  the  plaintiff  has  made  out  a case  justifying  specific 
performance  of  a contract  for  sale  of  the  whole  interest  in  the 
lands.  The  whole  evidence  must,  in  my  view,  be  considered  in 
its  entirety,  and  not  bit  by  bit.  In  other  words,  I think  it  is  not 
to  be  weighed  by  commencing  with  the  particular  instrument 
adduced  by  the  plaintiff,  and  then  placing  it  singly  in  succession 
against  each  piece  of  contrary  testimony,  first  against  one  and  then 
against  another;  but  rather  that  a bird’s  eye  view  must  be  taken  of 
the  result  of  the  evidence  as  a whole.  Considering  it  in  that  way, 
some  of  the  dates  appear  to  me  to  be  specially  significant.  The 
agreement  sued  on  is  dated  the  22nd  May,  1903,  and  the  writ 
of  summons  in  the  action  was  issued  only  in  May,  1914 — W.  H. 
Plummer,  the  vendor,  having  in  the  meantime  died,  on  the  13th 
October,  1911.  Such  delay  in  seeking  relief  in  respect  to  a con- 
tract, where  specific  performance  is  claimed,  interposes  a serious 
difficulty  in  the  plaintiff’s  way.  But  more  serious  than  that,  to 
my  mind,  is  the  uncertainty  which  forces  itself  upon  one’s  mind  as 
the  result  of  all  the  testimony. 

Without  going  in  detail  through  all  the  correspondence  and 
evidence,  I refer,  as  an  outstanding  example  of  the  difficulties 
encountered,  to  exhibit  6,  the  letter  of  the  29th  August,  1908, 
written  by  W.  H.  Plummer  to  F.  H.  Clergue  and  received  by  his 
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brother,  who,  in  the  plaintiff’s  absence,  was  looking  after  his 
business  affairs : — 

“ There  is  due  me  on  account  of  the  purchase  by  you  of  a half 
interest  in  the  Pim  St.  'property,  near  the  Government  dock, 
$2,000.00  and  interest  at  six  per  cent,  from  May  22nd,  1902. 

“ Please  advise  me  whether  you  intend  carrying  out  the  deal  or 
whether  I will  consider  the  matter  settled  by  the  forfeit  of  the 
$1,000.00  that  you  have  paid. 


“Yours  truly, 

“W.  H.  Plummer.” 

The  explanations  afforded  in  the  testimony  fail  to  satisfy  my 
mind  that  Plummer’s  statement  in  this  letter  (that  he  was  sell- 
ing only  a half  interest)  did  not  come  to  the  plaintiff’s  notice 
before  Plummer’s  death.  On  the  contrary,  the  matter  appears  to 
have  formed  the  subject  of  consideration  and  discussion  between 
B.  H.  Clergue,  F.  H.  Clergue,  and  their  solicitor  Rowland,  as 
appears  from  the  correspondence  of  August  and  September, 
1911;  and  no  protest  or  disclaimer  was  made  by  or  on  behalf  of 
Clergue  that  Plummer’s  letter  of  August,  1908,  incorrectly  stated 
the  situation.  On  the  contrary,  it  appears  to  have  been  accepted 
by  both  parties  down  to  the  time  of  Rowland’s  letter  to  F.  H. 
Clergue  on  the  12th  March,  1912.  At  that  time,  W.  H.  Plummer 
was  dead,  his  demise  having  occurred,  as  above  stated,  on  the 
13th  October,  1911. 

I mention  this  fact  merely  as  one  outstanding  circumstance 
among  others  (some  of  which  are  specifically  mentioned  by  my 
learned  brothers  in  their  judgments)  which  induce  great  uncer- 
tainty on  the  issue  before  us;  an  uncertainty  so  great  that,  in 
my  opinion,  the  Court  could  not  be  reasonably  certain  that  in 
decreeing  specific  performance  of  a sale  of  the  whole  interest  in 
these  lands  it  was  carrying  out  that  which  the  parties  agreed  in 
1903.  Considering  Plummer’s  death,  considering  the  delay  in 
asserting  the  claim,  and  above  all  considering  the  uncertainty  in- 
duced on  the  main  issue  as  the  result  of  all  the  evidence,  I am  of 
opinion  that  specific  performance  cannot,  consistently  with 
established  principles,  be  granted. 


Appeal  allowed. 
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[BOYD,  C.] 

Re  Smith. 

Executors — Compensation  for  Services — Quantum — Appeal — Commission  on 
Receipts — Allowance  for  Carrying  on  and  Managing  Business  of  Testator 
until  Sold  — Solicitor-executor  — Professional  Services  — Trustee  Act , 
R.S.O.  1914,  ch.  121,  sec.  67. 

In  this  Province,  executors  and  trustees  have  a right  to  be  paid  for  their 
services  and  generally  by  a percentage  on  the  receipts:  Trustee  Act,  R.S.O. 
1914,  ch.  121,  sec.  67. 

Where  there  no  error  in  principle,  the  Court  is,  on  appeal,  loath  to  inter- 
fere as  to  the  quantum  of  the  allowance  made  to  executors,  even  though 
it  seems  that  it  is  more  liberal  than  the  appellate  Court  would  in  the  first 
instance  have  given:  McDonald  v.  Davidson  (1881),  6 A.R.  320. 

Where  the  executors  (the  widow  and  the  solicitor)  of  a retail  liquor  seller 
carried  on  his  business  for  three  years  after  his  decease,  paid  his  debts,  and 
sold  the  business  for  a large  sum,  so  that  the  value  of  the  estate  was  in- 
creased from  $26,237  to  $230,126,  an  allowance  of  $4,650.62  to  the  executors, 
both  of  whom  rendered  valuable  services  during  the  three  years,  was 
confirmed. 

Thompson  v.  Freeman  (1868),  15  Gr.  384,  followed. 

In  estimating  the  value  of  the  executors’  services,  legal  business  done  and 
advice  given  by  the  solicitor-executor,  for  which,  but  for  his  position,  he 
might  have  made  professional  charges,  were  properly  taken  into  account: 
sec.  67  (4)  of  the  Trustee  Act. 

Though  the  cash  receipts  from  the  business  did  not  actually  pass  through 
the  hands  of  the  solicitor-executor,  the  widow  being  empowered  by  the 
will  to  receive  all  moneys,  he  rendered  such  advice  and  assistance  in  the 
disposal  of  these  moneys  as  entitled  him  to  a commission  for  his  services 
in  respect  of  them. 

An  appeal  by  Mrs.  Sweet,  one  of  the  executors  and  the  prin- 
cipal beneficiary  under  the  will  of  her  deceased  husband,  from  an 
order  made  by  one  of  the  Judges  of  the  Surrogate  Court  of  the 
County  of  York,  upon  the  passing  of  the  executors’  accounts, 
allowing  the  executors  $4,650.52  as  compensation  for  their 
time  and  services  and  their  care,  pains,  and  trouble  in  administer- 
ing the  estate. 

The  other  executor  was  a solicitor.  The  appellant  objected  to 
his  receiving  more  than  $1,000  for  his  services. 


October  18.  The  appeal  was  heard  by  Boyd,  C.,  in  the  Weekly 
Court  at  Toronto. 

J.  A.  Paterson , K.C.,  for  the  appellant. 

W.  N.  Tilley,  K.C.,  for  the  solicitor-executor. 

October  23.  Boyd,  C.: — Appeal  is  taken  from  the  allowance 
made  to  the  executors  by  Surrogate  Court  Judge  Morgan,  by  one 
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of  them,  who  is  also  sole  beneficiary  (barring  $3,000  of  money 
legacies  to  relatives),  on  the  ground  of  excess  and  error  in  prin- 
ciple. 

I find  no  error  in  principle,  and  the  only  question  is  one  of 
quantum.  On  this  head  the  Court  is,  on  appeal,  loath  to  interfere, 
even  though  it  seems  that  the  allowance  is  more  liberal  than  the 
appellate  Court  would  in  the  first  instance  have  given:  McDonald 
v.  Davidson  (1881),  6 A.R.  320. 


The  testator  carried  on  a retail  liquor  business  on  the  south- 
west corner  of  King  and  Bay  streets,  in  the  city  of  Toronto,  the 
license  for  which  premises  was  near  expiring  at  his  death  in 
August,  1910.  By  his  will  he  directed  his  executors  to.  secure  a 
transfer  of  the  license,  before  its  expiry,  to  some  other  fit  and 
proper  premises  (the  will  is  dated  in  1909).  Between  the  date  of 
the  will  and  his  death,  he  had  arranged  for  the  leasing  of  another 
site,  at  the  south-east  corner  of  Queen  and  Simcoe  streets,  upon 
which  a work  of  reconstruction  as  to  the  building  was  in  progress  at 
the  time  of  his  death.  This,  of  course,  indicated  the  place  to 
which  the  transfer  should  be  made,  and  the  evidence  shews  that 
a good  deal  of  trouble  arose  in  securing  that  result.  The  License 
Board  were  opposed  generally  to  granting  the  privilege  to  any 
one  but  a male  proprietor;  and,  though  Mr.  Burns  wished  the 
license  to  be  in  the  names  of  the  executors,  it  was  finally  granted 
to  the  widow. 

This,  at  all  events,  was  in  conformity  with  the  direction  of  the 
will  that  empowered  the  widow  in  her  capacity  as  executrix  to 
receive  all  and  any  moneys  that  might  be  payable  by  any  person. 
This  clause  was  put  in  the  will  by  the  express  desire  of  Mr.  Burns, 
who  was  asked  to  be  executor  by  the  testator,  on  account  of  his 
special  experience  in  license  matters,  and  on  account  of  his  quali- 
fications as  a lawyer,  to  advise  and  assist  the  widow,  who  had  no 
particular  financial  or  business  aptitude.  True  it  is  that  under  the 
will  she  received  all  the  money  that  came  in  from  the  receipts  of 
the  business  till  it  was  sold  in  August,  1915,  totalling  $162,616, 
but  she  was  assisted  from  day  to  day,  during  the  evenings,  in  the 
disposition  of  these  moneys,  which  were  needed  to  pay  creditors. 
These  were  pressing  for  payment;  and,  to  avoid  selling  at  a sacri- 
fice, Mr.  Burns  took  time  and  trouble  to  negotiate  with  them  so 
as  to  stave  off  the  most  urgent,  and  provided  for  payment  of  their 
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claims,  by  instalments,  out  of  the  proceeds  of  the  business.  In 
this  aspect  there  was  no  error  in  principle  in  the  allowance  of 
commission  for  these  services,  though  the  cash  did  not  actually 
pass  through  his  hands.  He  saw  that  the  daily  receipts  were 
duly  deposited  in  the  bank  and  duly  paid  out  to  those  entitled. 
He  had  also  many  interviews  with  the  architect,  and  had  difficulty 
with  the  contractors,  who  threatened  to  sue,  but  whom  he  per- 
suaded to  give  time  till  something  was  coming  out  of  the  new 
business.  Mr.  Burns  also  drew  the  papers  in  connection  with  the 
sale  of  the  hotel  to  one  Kaiser,  and  tried  to  shew  the  widow,  who 
had  married  Mr.  Sweet  in  November,  1913,  that  the  sale  to  Kaiser 
in  1915  was  a beneficial  one — she  having  the  idea  that  the  estate 
owned  the  land,  instead  of  having  merely  a leasehold  interest. 

Complaint  is  made  that  there  was  a bungle  in  carrying  out 
the  sale,  because  no  mortgage  was  taken  upon  the  leasehold  to 
secure  the  balance  of  the  price.  A chattel  mortgage  was  taken  and 
a power  of  attorney  given  to  Mrs.  Sweet  and  two  other  prior 
chattel  mortgagees,  who  were  in  the  trade,  and  each  of  them  was 
to  be  at  liberty  to  enter  upon  the  premises  and  carry  on  the 
business,  with  other  ample  provisions  to  preserve  the  property  as  a 
going  concern  in  case  of  default  by  Kaiser  to  make  his  payments, 
etc.  This  is  said  to  be  a customary  mode  to  deal  with  licensed 
premises,  where  there  are  several  incumbrancers,  all  interested 
in  the  value  of  the  security,  and  it  seems  to  be  an  efficient  mode  of 
securing  the  vendor,  instead  of  taking’ a mortgage  on  the  leasehold 
for  the  unpaid  balance  of  the  price. 

The  result  of  the  policy  of  carrying  on  the  business,  instead  of 
winding  up  by  sale  within  the  usual  year  for  administration,  and 
the  success  of  the  result,  is  shewn  in  a comparison  of  the  figures: 
whereas  the  sum  total  of  the  estate  at  the  death  was  $26,237,  it 
increased  at,  the  period  of  accounting  and  fixing  compensation  to 
the  sum  of  $230,126,  as  found  by  the  Surrogate  Court  Judge. 

Besides  the  preparation  of  the  papers  in  connection  with  the 
sale  to  Kaiser,  a good  deal  of  miscellaneous  legal  business  was 
done  and  advice  given  by  Mr.  Burns,  for  which  he  might  have 
made  professional  charges  but  for  his  position.  That  is  a matter 
which  is  also  to  be  taken  into  account  when  the  value  of  the 
executors’  services  is  to  be  estimated.  See  the  Trustee  Act, 
R.S.O.  1914,  ch.  121,  sec.  67  (4).  Where  a barrister  is  personal 
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representative  and  has  rendered  professional  services  to  the 
estate,  regard  may  be  had  to  the  allowance,  and  it  shall  be 
increased  by  such  amount  as  may  be  deemed  fair  and  reasonable 
in  respect  of  such  services.  The  Surrogate  Court  Judge  has  not 
made  any  separate  finding  as  to  this  aspect,  but  he  has,  I think, 
taken  it  into  account  in  his  estimate. 

The  peculiarity  of  the  present  case  is  that  the  estate  has  de- 
rived its  worth  mainly  from  the  acts  and  services  of  the  executors 
after  the  death  of  the  testator  and  by  the  prosecution  of  the  busi- 
ness till  a suitable  time  came  for  selling.  The  nearest  case  in- 
volving a continuation  of  the  business  which  I can  find  is  Thomp- 
son v.  Freeman  (1868),  15  Gr.  384.  The  testator  was  carrying  on 
business  in  the  State  of  Indiana,  and  by  his  will  authorised  his 
executors  to  go  on  with  it.  They  did  so  for  some  years,  with  what 
result  does  not  appear,  but  one  would  guess  that  it  must  have 
been  a favourable  one.  Spragge,  V.-C.,  thought  that  the  executors 
were  not  entitled  to  any  commission  on  the  receipts,  but  agreed 
that  some  compensation  should  be  made.  His  words  were  (p. 
,389) : “It  was  the  duty  of  the  executors  to  see  that  the  estate  did 
not  suffer  detriment  unnecessarily  in  the  conduct  of  the  business; 
and  this  would  involve  some  labour,  care,  and  anxiety,  and  for 
this  they  should  be  compensated,  and  that  not  illiberally.” 

The  testator  sanctioned  the  prosecution  of  that  business,  but 
it  was  in  foreign  parts,  and  none  of  the  moneys  passed  through 
the  executors’  hands,  but  were  administered  by  the  agents  in 
charge.  Here  the  moneys  were  received  by  the  executors:  true, 
the  executrix  alone  handled  them  in  the  first  place,  but  all  was 
done  with  the  privity  and  discretion  and  supervision  of  the  other. 
Though  not  directed  by  the  testator,  the  nature  of  the  business 
suggested  that  it  should  not  be  summarily  stopped  within  a year, 
but  the  prosecution  of  it  was  sanctioned  by  and  in  the  interest  of 
the  sole  beneficiary,  who  was  also  co-executor.  But  both  in- 
curred the  risk  and  responsibility  in  this  departure  from  the  ordin- 
ary methods  of  winding  up  the  estate,  if  the  venture  had  proved 
disastrous  or  had  diminished  the  value  of  the  estate  to  the  detri- 
ment of  creditors.  No  doubt,  the  widow  gave  more  personal 
attention  to  the  conduct  of  the  business.  She  lived  in  the  prem- 
ises, and  obtained  that  benefit,  but  her  personal  service  may  be 
set  against  the  mental  vigilance  and  skilled  supervision  which  the 
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executor  gave,  and  both  may  be  fairly  regarded  as  equally  merit- 
orious. 

Some  reference  was  made  to  English  authorities.  They  are 
not  apposite  to  the  status  of  executors  and  trustees  in  Ontario. 
The  English  rule  is  that  a trustee  (or  executor)  is  not  entitled  to 
compensation  for  personal  trouble  and  loss  of  time:  yet,  if  the 
nature  of  the  trust  is  such  as  to  justify  a claim  for  compensation,  a 
special  case  must  be  made  out  and  warranted  by  the  Court  before 
the  trust  is  accepted:  Brocksopp  v.  Barnes  (1820),  5 Madd.  90. 
Even  in  England,  in  an  exceptional  case,  I find  an  allowance  by 
way  of  lump  sum  made  for  the  trouble  and  loss  of  time  of  executors 
in  managing  a leasehold  estate  and  carrying  on  the  testator’s 
business  for  two  years:  Forster  v.  Ridley  (1864),  4 DeG.  J.  & S.  452. 

But  in  this  Province,  as  also  in  most  of  the  States  of  the  Ameri- 
can Union  and  of  the  Australasian  Confederation,  executors  and 
trustees  have  by  statute  a right  to  be  paid  for  their  services  and 
generally  by  a percentage  on  the  receipts:  R.S.O.  1914,  ch.  121, 
sec.  67. 

I do  not  think  there  is  a double  payment  for  the  same  moneys 
or  the  same  services  in  regard  to  the  percentage  allowed  on  the 
receipts  and  outlays  of  the  business  and  the  yearly  salary  for 
management.  Apart  from  the  mere  getting  in  and  paying  out 
moneys,  the  situation  called  for  care  and  caution  in  the  oversight 
of  the  business  as  to  its  general  proper  conduct — to  see  that  there 
was  no  breach  of  the  law  or  violation  of  decorum  which  might 
imperil  the  license.  This  sort  of  management  is  a distinct  service 
which  may  rightly  be  appropriately  recognised  in  fixing  com- 
pensation. 

It  is  said  that  the  intervention  of  the  second  husband,  Mr. 
Sweet,  embittered  the  situation.  However  that  may  be,  I rather 
think  that  the  main  difficulty  is  the  clash  of  interests  in  one  and 
the  same  person  between  the  active  executrix  and  the  receptive 
beneficiary.  So  long  as  her  co-executor  is  reduced  to  $1,000,  she 
does  not  ask  compensation,  because  she  has  all  the  estate.  But 
the  matter  is  to  be  dealt  with  on  the  footing  of  joint  services. 
Both  acted  beyond  the  limits  of  executorial  duties  in  the  continua- 
tion of  the  business  with  all  its  perils  for  over  three  years.  Had 
the  co-executrix  been  a stranger,  she  would  have  made  no  demur 
to  the  recognition  of  the  value  of  her  services  and  those  of  her 
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fellow  which  has  been  passed  upon  and  as  passed  upon  by  the 
Surrogate  Court  Judge. 

The  costs  allowed  on  passing  accounts  are  complained  of  as 
excessive.  They  appear  to  have  been  taxed  by  the  Registrar  of 
the  Court,  affirmed  and  adopted  by  the  Judge,  and  no  item  has 
been  referred  to  as  improper:  so  that  the  costs  should  stand  as 
unimpeached. 

The  appeal  is  dismissed  with  costs. 


1916  [JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL.] 

Oct.  23. 

Toronto  Electric  Light  Co.  v.  City  of  Toronto. 

Contract — Municipal  Corporation — Electric  Light  Company — Powers  of — 
Overhead  System — Erection  of  Poles  in  Highways — Joint  Stock  Companies 
Letters  Patent  Act,  R.S.O.  1877,  ch.  150 — Viet.  ch.  19,  secs.  2,  3 — 
,(Only  upon” — Condition  Precedent — “ May” — Necessity  for  Formal 
Agreement  Giving  Right  to  Company  to  Erect  Poles — Acquiescence- 
Estoppel — Agreement  as  to  Underground  System — Construction  and 
Effect — Abandonment  of  Right  ( if  any)  as  to  Overhead  System. 

The  judgment  of  the  First  Divisional  Court  of  the  Appellate  Division  of  the 
Supreme  Court  of  Ontario  in  Toronto  Electric  Light  Co.  v.  City  of  Toronto 
(1915),  33  O.L.R.  267,  affirmed. 

Appeal  by  the  plaintiffs  from  the  judgment  of  the  First 
Divisional  Court  of  the  Appellate  Division  of  the  Supreme  Court 
of  Ontario,  33  O.L.R.  267,  reversing  the  judgment  of  Middleton, 
J.,  31  O.L.R.  387,  and  dismissing  the  action. 


July  20,  21,  24,  and  25.  The  appeal  was  heard  by  Viscount 
Haldane,  Lord  Atkinson,  Lord  Shaw,  and  Lord  Parmoor. 

Sir  John  Simon , K.C.,  I.  F.  Hellmuth,  K.C.,  and  A.  W.  Anglin, 
K.C.,  for  the  appellants. 

Sir  Robert  Finlay,  K.C.,  and  G.  R.  Geary,  K.C.,  for  the  defend- 
ants, respondents. 


October  23.  The  judgment  of  the  Board  was  delivered  by 
Lord  Atkinson: — This  is  an  appeal  from  a judgment  of  the  First 
Appellate  Division  of  the  Supreme  Court  of  Ontario,  dated  the 
15th  March,  1915,  whereby  the  judgment  of  Middleton,  J.,  in 
favour  of  the  appellants,  the  plaintiffs  in  the  suit,  was  set  aside 
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and  it  was  ordered  that,  subject  to  certain  declarations  therein 
set  out,  the  action  should  be  dismissed  with  costs. 

The  case  is  hot  free  from  difficulty.  This  is  due  in  a great 
degree  to  the  fact  that  some  important  transactions  which  took 
place  between  the  parties  to  this  appeal  were  not  evidenced  by 
nor  embodied  in  formal  written  instruments. 

The  appellant  company  was  incorporated  by  letters  patent 
dated  the  20th  September,  1883,  under  the  provisions  of  one  of 
the  Revised  Statutes  of  the  Province  of  Ontario,  intituled  “An 
Act  respecting  the  Incorporation  of  Joint  Stock  Companies 
by  Letters  Patent”  (R.S.O.  1877,  ch.  150),  and  of  “An  Act 
respecting  Companies  for  supplying  Electricity  for  the  Purposes 
of  Light,  Heat,  and  Power”  (45  Yict.  (1882)  ch.  19). 

The  letters  patent  purported  to  confer  upon  the  appellant 
company  the  following  amongst  other  powers,  namely,  power 
“to  manufacture,  produce,  use,  and  sell  electric  light  and  power; 
to  erect  and  construct  plant,  works,  buildings,  storehouses,  and  all 
other  machinery  for  the  production  or  manufacture  of  such  electric 
light  or  power,  and  to  lay  down,  set  up,  maintain,  renew,  and 
remove  in  and  upon  and  under  the  streets,  squares,  and  public 
places  of  the  said  city  of  Toronto,  all  wires,  lines,  tubes,  pipes, 
poles,  posts,  and  all  other  apparatus  and  appliances  to  enable 
said  company  to  supply  and  distribute  such  electric  light  and 
power;  to  supply  electric  light  or  power  to  such  persons,  companies, 
or  corporations,  as  may  require  the  same  on  such  terms  as  may 
be  agreed.  . . .” 

By  sec.  2 of  the  above-mentioned  statute  (45  Viet.  ch.  19) 
it  is  enacted  that  “every  company  incorporated  under  this  Act 
may  construct,  maintain,  complete,  and  operate  works  for  the 
production,  sale,  and  distribution  of  electricity  for  purposes  of 
light,  heat,  and  power,  and  may  conduct  the  same  by  any  means 
through,  under,  and  along  the  streets,  highways,  and  public 
places  of  such  cities,  towns,  and  other  municipalities;  but  as  to 
such  streets,  highways,  and  public  places,  only  upon  and  subject 
to  such  agreement  in  respect  thereof  as  shall  be  made  between 
the  company  and  the  said  municipalities  respectively,  and  under 
and  subject  to  any  by-law  or  by-laws  of  the  councils  of  the  said 
municipalities,  passed  in  pursuance  thereof.  ” 

And  by  sec.  3 it  is  provided  that  secs.  50  to  60  and  secs.  62 
to  85  inclusive  of  an  Act  of  the  Revised  Statutes  of  Ontario, 


P.  C. 
1916 

Toronto 
Electric 
Light  Co. 
v. 

City  of 
Toronto. 

Lord  Atkinson. 


74 


ONTARIO  LAW  REPORTS. 


P.  C. 
1916  . 

Toronto 
Electric 
Light  Co. 
v. 

City  of 
Toronto. 

Lord  Atkinson. 


( 


[VOL. 


intituled  “An  Act  respecting  Joint  Stock  Companies  for  supply- 
ing Cities,  Towns,  and  Villages  with  Gas  and  Water  ” (1877, 
ch.  157),  should  be  read  as  part  of  the  above-nientioned  statute 
(45  Viet.  ch.  19),  the  word  “electricity”  being  substituted  for 
the  words  “gas”  or  “gas  or  water”  or  “gas  and  water;”  and 
the  words  “wires  or  conductors”  being  read  after  the  words 
“mains  and  pipes”  or  “mains  or  pipes,”  where  these  words 
occur  in  those  sections.  On  referring  to  the  sections  thus  in- 
corporated, it  will  be  found  that  compulsory  powers  are  only  con- 
ferred upon  the  company  in  respect  of  one  or  possibly  two  matters. 
It  can  undoubtedly,  under  sec.  82,  enter,  if  necessary,  upon  land 
outside  but  within  10  miles  of  the  city  of  Toronto,  and  erect 
works  thereon  without  the  consent  of  the  owner.  Provision 
is  made  for  arbitration  on  such  occasions,  and,  under  secs.,  56, 
'57,  and  58,  the  company  may  possibly  have  compulsory  powers 
where  the  different  parts  of  a building  belong  to  different  pro- 
prietors, or  are  in  the  possession  of  different  lessees  or  tenants,  to 
carry  their  wires  or  conduits  over  the  property  of  one  or  more 
of  those  proprietors  or  tenants  to  the  property  belonging  to  or 
in  the  possession  of  another,  or  to  break  up  and  cut  trenches  in 
passages  common  to  neighbouring  proprietors  or  tenants,  and  to 
erect  works  thereon  or  thereunder,  making  due  satisfaction  there- 
for, but  in  these  two  cases  alone. 

The  company,  however,  is,  by  sec.  69,  prohibited  from  taking, 
using,  or  injuring  any  house  or  other  building,  or  land  set  apart 
for  a garden,  orchard,  yard,  park,  paddock,  or  such  like,  or  from 
conveying  from  the  premises  of  any  person  water  already  appro- 
priated and  necessary  for  domestic  use,  without  the  consent  in 
writing  of  the  owner  or  owners  first  had  and  obtained. 

This  provision  thus  incorporated  into  sec.  3 of  the  Act  of 
1882,  touching  the  consent  of  the  owners  in  writing,  required 
as  a condition  precedent,  may  afford  some  clue  to  the  proper 
construction  of  the  immediately  preceding  section  of  the  same 
statute,  dealing  with  the  streets  and  highways  under  the  control 
of  municipalities. 

The  incorporation  of  a company,  such  as  the  appellant  com- 
pany, is,  in  the  Province  of  Ontario,  by  no  means  a matter  of 
course.  By  the  Ontario  Joint  Stock  Companies  Letters  Patent 
Act  (R.S.O.  1877,  ch.  150),  the  Lieutenant-Governor  in  Council 
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is  empowered  to  grant  a charter  to  any  number  of  persons,  not 
less  than  five,  who  shall  petition  therefor,  constituting  them, 
and  such  others  as  may  become  shareholders  in  the  company 
about  to  be  formed,  into  a body  corporate  for  the  purposes  men- 
tioned. Of  the  granting  of  the  letters  patent  notice  must  forth- 
with be  published  by  the  Provincial  Secretary  in  the  “Ontario 
Gazette.”  The  company  so  incorporated  may,  amongst  other 
things,  acquire,  hold,  alienate,  and  convey  real  estate,  subject  to 
the  restrictions  and  conditions  imposed  by  the  letters  patent, 
and  will  also  be  entitled  to  all  the  powers,  privileges,  and  immuni- 
ties requisite  for  the  carrying  on  of  its  undertaking  as  though 
it  had  been  incorporated  by  a special  Act  of  the  Legislature 
embodying  all  the  provisions  of  this  statute. 

The  appellant  company,  in  exercise  of  the  powers  thus  con- 
ferred upon  it,  established  an  extensive  system  for  the  distri- 
bution of  electricity  over  almost  the  entire  city  of  Toronto. 
It  supplied  current  to  private  customers  and  to  the  respondents 
for  the  lighting  of  the  street  lamps.  The  system  was  in  1912  a 
composite  one,  partly  overhead,  partly  underground,  but  inter- 
communicating. Much  the  larger  part  was  overhead.  It  then 
covered  370  street  miles,  the  wires  being  carried  on  15,705  poles, 
erected  on  the  streets  and  public  places  of  the  city.  These  poles, 
the  greater  number  of  which  were  owned  by  the  appellant  com- 
pany, the  remainder  used  by  it  with  the  permission  of  their 
owners,  carried  1,450  miles  of  wire.  In  the  great  majority  of 
cases  each  of  the  poles  carried  wires  supplying  current  for  domestic 
lighting  and  power  and  also  wires  for  street  lighting.  In  a min- 
ority of  instances  the  poles  and  wires  were  used  for  one  service 
only,  sometimes  for  street  lighting  alone,  sometimes  for  domestic 
service  alone. 

The  underground  system  at  this  period  consisted  of  about 
350  miles  of  single  conduit  laid  in  28  to  30  street  miles.  Many 
of  the  circuits  of  the  company  are  in  part  overhead  and  in  part 
underground.  At  many  points  the  overhead  conductors  feed 
the  underground,  and  at  many  others  the  process  is  reversed. 
The  two  systems  were  in  1912  so  interlaced,  as  it  was  styled, 
that,  if  the  overhead  construction  were  removed,  the  under- 
ground, in  some  instances,  would  have  no  connection  with  the 
terminal  stations  or  sub-stations  of  the  company  or  with  any 
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source  of  power.  It  was  not  disputed  that  the  cost  of  construct- 
ing underground  conduits  so  far  exceeds  that  of  carrying  wires 
overhead  upon  poles,  that,  having  regard  to  the  prices  obtained 
for  current,  the  former  system  is  only  commercially  possible  of 
adoption  in  a limited  and  favoured  area  in  the  city  of  Toronto, 
where  customers  are  both  large  and  numerous.  In  this  state  of 
things,  the  respondents,  on  the  6th  February,  1912,  passed  a resolu- 
tion, denying,  amongst  other  things,  (1)  the  right  of  the  appellant 
company  to  lay  any  underground  conduits  outside  the  limits  of 
the  city  of  Toronto  as  they  existed  on  the  13th  November,  1889, 
and  (2)  its  right  to  construct  pole  lines  within  the  city  save  for 
the  purpose  of  implementing  its  contract  with  the  respondents 
themselves  for  street  lighting.  They  followed  this  up  about  the 
middle  of  October,  1912,  by  preventing  by  force  the  appellant  com- 
pany from  erecting  additional  poles  and  wires,  and  also  cut  down 
and  removed  certain  poles  and  wire,  part  of  the  appellants’  over- 
head system,  which  had  been  erected  and  were  in  actual  use  for 
some  three  years  previously.  Thereupon  the  action,  out  of  which 
this  appeal  arises,  was,  on  the  26th  October,  1912,  instituted, 
claiming  an  injunction  restraining  the  respondents,  their  servants, 
agents,  and  workmen,  from  cutting  down,  removing,  or  other- 
wise interfering  with  the  poles  and  wires  of  the  appellant  com- 
pany situate  on  the  ^street  and  other  public  places  in  the  city 
of  Toronto,  and  also  claiming  damages  and  further  relief. 

On  the  26th  - October,  1912,  an  interim  injunction  in  the 
terms  of  the  claim  was  granted  by  Middleton,  J.  It  was,  on 
the  4th  November,  1912,  continued  by  him  till  the  trial;  and 
on  the  hearing  of  the  case  was  by  the  order  of  that  learned  Judge, 
dated  the  14th  May,  1914,  made  perpetual.  It  was  referred 
to  the  Master  in  Ordinary  of  the  Court  to  ascertain  the  amount 
of  damages  sustained  by  the  appellant  company  by  reason  of 
the  acts  complained  of. 

On  appeal  from  this  judgment  to  the  Appellate  Division 
of  the  Supreme  Court  of  Ontario,  that  Court,  Garrow,  J.A., 
dissenting,  delivered  judgment  allowing  the  appeal,  and,  by  their 
order  dated  the  15th  March,  1915,  set  aside  the  judgment  and 
order  appealed  from,  and  declared  that,  save  in  the  cases  therein 
specified,  the  appellant  company  had  not  any  right  to  use  any 
street,  highway,  or  public  place  within  the  limits  of  the  city  of 
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Toronto,  as  they  then  were  or  might  thereafter  be  constituted, 
in  order  to  conduct  electricity  for  the  purpose  of  supplying  light, 
heat,  or  power,  nor  any  right  to  erect,  construct,  maintain,  com- 
plete, or  operate  in,  along,  over,  or  upon  any  of  the  said  streets, 
highways,  squares,  or  public  places,  any  pole,  wire,  line,  tube, 
pipe,  post,  or  other  apparatus  or  appliance  whatever  for  the  pur- 
pose of  conducting  electricity.  The  exceptions  mentioned  are 
three  in  number:  first,  the  right  to  erect  poles  and  wires  for  the 
distribution  of  electricity  on  the  aforesaid  streets  and  public 
squares  and  public  places,  secured  to  the  appellant  company  by 
the  terms  of  an  agreement  dated  the  30th  August,  1883,  entered 
into  by  the  respondents  and  one  George  D.  Morton;  second, 
the  rights  secured  to  it  by  the  provisions  of  certain  agreements 
made  during  the  years  1901  to  1911  inclusive,  giving  special 
permission  to  erect  poles  and  string  wires  thereon  for  certain 
purposes  on  certain  parts  of  certain  streets  or  public  places  in 
the  city  of  Toronto;  and,  third,  the  right  under  the  terms  of  an 
agreement  made  between  the  appellant  company  and  the  respond- 
ents, dated  the  13th  November,  1899,  to  construct,  lay  down,  and 
operate,  etc.,  certain  underground  wires  and  conduits  in  any  of 
the  streets,  lanes,  parks,  and  public  places  in  the  said  city,  for  the 
distribution  and  supply  of  electricity,  and  also  the  right  to  dis- 
tribute the  same  thereby. 

The  question  for  the  decision  of  the  Board  is  in  effect  which 
of  these  two  orders,  that  of  Middleton,  J.,  or  that  of  the  Appel- 
late Division,  is  right.  To  determine  that  question  it  is  neces- 
sary, in  the  first  instance,  to  decide  what  is  the  true  meaning 
of  the  words,  “only  upon  and  subject  to  such  agreement  in  re- 
spect thereof  as  shall  be  made  between  the  company  and  # the 
said  municipalities  respectively,  ” as  used  in  sec.  2 of  the  statute 
of  1882  (45  Viet.  ch.  19).  It  is  admitted  by  the  respondents  that 
this  agreement  need  not  be  under  seal.  It  is  not  expressly  re- 
quired even  to  be  in  writing.  They  contend,  however — rightly 
their  Lordships  think — that  it  must  be  at  least  a formal  agree- 
ment, as  distinguished  from  mere  silent  acquiescence  or  implied 
consent;  and  the  one  thing  apparently  certain  about  it  is,  that,  by 
the  use  of  the  words  “only  upon,  ” its  existence  is  made  a condition 
precedent,  which  must  be  fulfilled  by  the  company  before  it 
becomes  entitled  to  enter  upon  the  streets  and  public  places 
of  the  city  to  construct  its  works. 
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A provision  somewhat  analogous  to  this  is  to  be  found  in 
sec.  69  of  the  Act  of  1877,  incorporated  into  sec.  3 of  the  Act  of 
1882,  dealing  with  the  owners  of  private  property.  It  enacts  that 
“nothing  contained  in  this  Act  shall  authorise  any  such  company, 
or  any  person  acting  under  the  authority  of  the  same,  to  take,  use, 
or  injure  for  the  purposes  of  the  company,  any  house  or  other 
building  or  any  land  used  or  set  apart  as  a garden,  orchard,  yard, 
park,  paddock,  plantation,”  etc.,  or  “convey  from  the  premises  of 
any  person  any  water  already  appropriated  and  necessary  for  his 
domestic  uses,  without  the  consent  in  writing  of  the  owner  or 
owners  thereof  first  had  and  obtained.”  The  owner  or  owners 
could,  of  course,  attach  any  conditions  they  pleased  to  their 
consent.  It  would  be  strange  indeed  if  sec.  2 of  this  statute 
should  confer  upon  municipalities,  in  respect  of  the  streets  and 
highways  over  which  they  had  authority  and  control,  protection 
altogether  less  effective  than  the  succeeding  section  confers  on 
the  owners  of  the  hereditaments  thus  mentioned,  and  that  silent 
acquiescence  or  implied  permission  should  be  held  sufficient  to 
satisfy  sec.  2 but  insufficient  to  satisfy  sec.  3.  By  holding  that 
the  actual  making  of  a formal  agreement  is  a condition  precedent 
in  the  first  case,  just  as  the  obtaining  of  consent  in  writing  is  a 
condition  precedent  in  the  second,  the  two  sections  are  made  to 
harmonise,  and  the  construction  which  makes  them  do  so  is, 
in  their  Lordships’  opinion,  the  true  construction  of  the  statute. 

It  is  next  necessary  to  determine  what  is  the  character  of  the 
rights  and  powers,  the  nature  and  width  of  the  so-called  fran- 
chise, conferred  upon  the  appellant  company  by  the  letters 
patent  and  this  statute  of  1882,  taken  together.  Upon  this 
point  the  parties  are  at  right  angles.  Sir  Robert  Finlay  con- 
tends, on  behalf  of  the  corporation,  that,  whatever  the  nature  of 
the  agreement  mentioned  in  sec.  2 of  this  statute,  his  clients 
have  an  absolute  right  to  prohibit  and  prevent  the  company 
from  constructing,  maintaining,  or  operating  any  works  under, 
along,  or  upon  the  streets,  highways,  or  public  places  of  the  city 
of  Toronto,  for  the  production,  distribution,  or  sale  of  electricity 
for  any  purpose  whatever.  While  Sir  John  Simon  contends,  on 
behalf  of  the  company,  on  the  other  hand,  that  the  franchise 
which  it  possesses  entitles  it  to  do  all  these  and  the  other  things 
mentioned  in  the  letters  patent  and  this  statute,  and  that  the 
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right  of  the  respondents  is  confined  to  merely  prescribing  and 
regulating  the  mode -and  manner  in  which  the  franchise  is  to  be 
exercised  and  enjoyed.  He  insists  that,  should  the  respondents 
absolutely  refuse  to  permit  his  clients  to  exercise  their  so-called 
franchise,  they  could,  by  suit  at  law,  restrain  the  corporation  from 
so  doing,  and  compel  them  to  confine  themselves  to  their  proper 
function  of  merely  regulating  the  mode  and  manner  in  which 
the  franchise  should  be  exercised  and  enjoyed.  That  contention 
appears  to  their  Lordships  to  mean,  in  effect,  this:  that  the 
powers  conferred  upon  the  company  are/ in  relation  to  this  matter, 
really  compulsory.  But  it  is  admitted  that  the  letters  patent 
do  not,  per  se,  confer  compulsory  powers;  that  they  are  only 
enabling  in  character,  and  merely  determine  what  is  intra  vires 
of  the  company,  as  would  a memorandum  of  association  deter- 
mine it  in  this  country  in  the  case  of  a limited  liability  com- 
pany under  the  Companies  Act.  The  language  of  sec.  2 of  the 
Act  of  1882  is  permissive,  not  compulsory.  It  provides  that 
companies  incorporated  under  that  Act  “may”  construct,  main- 
tain, complete,  and  operate  works,  etc.,  etc.  And  by  the  Inter- 
pretation Act  of  Ontario  (R.S.O.  1877,  ch.  1)  it  is  provided  that 
in  any  of  the  Revised  Statutes  of  Ontario  the  word  “shall” 
is  to  be  construed  as. imperative,  the  word  “may”  as  permissive, 
when  not  inconsistent  with  the  context  and  object  of  the  par- 
ticular statute.  Again,  some  of  the  sections  of  the  Act  of  1877, 
incorporated  into  sec.  3 of  the  Act  of  1882,  confer,  as  has  already 
been  pointed  out,  compulsory  powers;  but  these  powers  are  con- 
fined to  the  matters  already  mentioned.  In  no  other  cases  has  the 
company  compulsory  powers. 

Their  Lordships  cannot,  therefore,  find  anything  in  the  Act 
of  1882  which  would  require  the  word  “may”  in  sec.  2 of  that 
statute  to  receive  other  than  its  permissive  meaning.  The  very 
fact  that  special  provision  is  made  in  sec.  82  of  the  Act  of  1877 
for  dispensing  with  the  consent  of  the  owner  of  land  outside  the 
city,  and  referring  the  matter  to  arbitration,  furnishes  a strong 
argument  for  holding  that  in  all  other  cases  the"  powers  of  the 
company  are  not  compulsory. 

On  the  whole,  their  Lordships  are  of  opinion  that  the  letters 
patent,  coupled  with  the  statute  of  1882,  confer  upon  the  respond- 
ents the  right  to  refuse,  with  absolute  impunity,  to  permit  the 
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appellant  company  to  erect  any  poles  or  wires  for  the  production, 
distribution,  sale,  etc.,  of  electricity  on  the  streets,  highways, 
or  public  places  in  the  city  of  Toronto;  and  that  the  contention 
of  the  company  on  this  point  cannot  be  sustained. 

These  conclusions  necessitate  a brief  examination  of  the  deal- 
ings of  the  appellant  company  and  the  respondents  touching  the 
supply  of  electricity  to  the  City  of  Toronto  from  the  year  1883  to 
the  date  of  the  removal  of  the  poles  of  the  former  in  the  year  1912. 
The  agreement  of  the  30th  August,  1883,  mentioned  in  the  order 
appealed  from,  was  made  between  the  respondents  and  the  pro- 
moters of  the  appellant  company,  and  was  adopted  by  the  com- 
pany after  incorporation.  It  begins  with  a recital  that  the  pro- 
moters had  applied  for  a charter  of  incorporation  of  a company 
under  the  name  of  “The  Toronto  Electric  Light  Company,”  but 
that  the  same  had  not  yet  been  granted;  that  the  promoters  were 
the  provisional  directors  to  be  named  in  the  charter  of  incorpora- 
tion when  issued;  that  they  were  desirous  of  making  all  pro- 
visions and  agreements  necessary  to  enable  them  to  proceed  with 
the  erection  of  poles  and  wires  and  all  other  apparatus  for  supply- 
ing electric  light  on  the  streets  and  public  places,  and  in  build- 
ings, public  and  private,  in  the  city  of  Toronto,  so  that  the  same 
might  be  in  operation  during  the  annual  exhibition  of  the  Industrial 
Exhibition  Association  of  Toronto;  and  that  they  had  applied  to 
the  respondents  for  permission  to  erect  such  poles  and  wires  in  the 
public  streets  and  places  of  the  city  as  might  be  necessary  for 
those  purposes.  It  then  further  recites  that  the  respondents  had 
held  a meeting  and  on  the  6th  August  passed  a resolution  that  per- 
mission be  granted  to  the  Toronto  Electric  Light  Company  to  erect 
poles  and  wires  temporarily,  for  the  purpose  of  testing  the  electric 
light,  within  an  area  about  1 square  mile  in  extent,  bounded  as 
therein  described,  upon  condition  that  the  poles  be  erected  under 
the  supervision  of  the  city  engineer,  be  not  less  than  150  feet  apart 
and  30  feet  high,  and  that  they  and  all  other  appliances  and 
apparatus  erected  on  any  of  the  public  streets  and  places  within 
the  described  area  should  be  subject  to  removal  after  three 
months’  notice  from  the  respondents,  until  otherwise  provided  by 
special  agreement.  And  it  then  provides  that  permission  be 
given  to  erect  these  poles  and  other  apparatus  within  the  area 
described  for  the  purposes  mentioned  in,  and  in  conformity  with 
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the  terms  of,  the  resolution;  and  that  the  respondents  should  allow 
the  Toronto  Electric  Light  Company,  when  incorporated,  to 
erect,  subject  to  the  provisions  and  conditions  therein  contained, 
“upon  or  in  the  public  streets,  squares,  and  other  public  places 
within”  the  aforesaid  area,  all  such  poles,  wires,  and  other  appara- 
tus as  the  company  might  require  for  the  purpose  of  lighting  such 
streets,  squares,  public  places,  and  public  and  other  buildings 
within  the  same.  It  lastly  provided  that  that  agreement  was  only 
an  interim  agreement  until  the  appellant  company  should  receive 
its  charter  of  incorporation,  and  should  have  duly  executed  an 
agreement  similar  to  the  present  one  in  all  its  terms  and  con- 
ditions. 
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The  appellant  company — having  been  incorporated  on  the 
23rd  September,  1883 — in  the  month  of  December,  1883,  applied 
to  the  respondents,  through  their  Fire  and  Gas  Committee,  for 
permission  to  erect  poles  within  the  area  of  the  city  for  electric 
lighting  purposes,  and  where  necessary  to  replace  those  already 
erected  with  poles  of  greater  height.  This  committee  made  a 
report  on  this  application  recommending  that  permission  should 
only  be  granted  to  place  poles  on  Front  street  as  far  west  as 
Bathurst  street,  “on  the  same  terms  and  conditions  as  the  privi- 
leges already  accorded”  to  the  company.  The  respondents 
adopted  this  report  with  some  amendments  (not  disclosed  in  the 
record),  and  an  extract  from  it,  containing  its  substance,  was  on 
the  13th  December  forwarded  by  the  city  clerk  to  the  appel- 
lant company,  with  an  intimation  that  the  respondents  had 
adopted  the  report  of  their  committee.  Now,  stopping  there 
for  a moment,  it  is,  in  their  Lordships’  view,  clear  that  the  right 
asserted  by  the  respondents  in  these  early  transactions  with  the 
appellant  company  was  the  absolute  right  to  give  or  withhold 
permission  for  the  erection  on  the  streets,  squares,  and  public 
places  in  this  city  of  all  poles  and  other  appliances  for  the  supply 
or  distribution  of  electricity  for  the  purposes  of  lighting  the  streets 
or  any  buildings,  public  or  private,  and  to  have  any  of  these 
poles  when  erected  removed  when  they  so  desired,  on  giving 
three  months’  notice.  The  appellant  company  does  not  appear 
to  have  ever  challenged  this  right,  or  asserted,  as  is  now  asserted 
on  their  behalf,  that  the  right  and  power  of  the  respondents 
was  confined  to  the  mere  regulation  of  the  mode  and  manner  in 
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which  the  company’s  franchise  should  be  exercised.  The  re- 
quirement that  poles  actually  erected  should  be  removed,  with- 
out any  permission  being  given  to  replace  them  with  others, 
seems  inconsistent  with  the  limited  authority  now  contended  to 
belong  to  the  respondents,  but  is  quite  consistent  with  the  absolute 
power  they  claim  to  possess.  On  the  8th  March,  1884,  less  than 
six  months  after  the  incorporation  of  the  appellant  company, 
the  respondents  advertised  for  tenders  for  lighting  the  streets  of 
the  city.  On  the  28th  March,  1884,  the  appellant  company,  in 
answer  to  this  advertisement,  sent  to  the  chairman  of  the  respond- 
ents’ Fire  and  Gas  Committee  a tender  for  the  work  mentioned. 
That  tender  was,  on  the  30th  August,  accepted  by  the  respondents; 
and  on  the  6th  September,  1884,  the  first  of  a long  series  of  con- 
tracts, in  writing,  for  street  lighting  was  entered  into  between 
the  appellant  company  and  the  respondents. 

This  contract,  after  reciting  the  advertisement  for  tenders 
and  the  sending  in  and  acceptance  of  that  of  the  respondents, 
contains  a covenant  by  the  appellant  company  to  supply,  for  a 
term  of  five  years  from  the  15th  May,  1884,  all  the  electric  lights 
required  by  the  respondents  for  street  lighting  purposes  and 
for  the  lighting  of  public  parks,  squares,  and  other  public  places 
in  this  city.  It  also  provides  that  the  respondents  may,  on  giving 
six  months’  notice,  discontinue  the  use  of  any  lights  until  their 
number  is  reduced  to  fifty;  may,  upon  a like  notice,  cancel  the  con- 
tract; and,  further,  that  the  appellant  company  shall,  on  receiving 
six  months’  notice  (presumably  on  the  cancellation  of  the  con- 
tract), remove,  at  their  own  expense,  all  their  wire  cables,  poles, 
and  other  appliances  from  off  the  streets  and  other  public  places 
within  the  limits  of  the  city,  and  restore  these  streets  and  public 
places  to  as  good  a condition  as  they  were  in  when  these  poles 
and  appliances  were  erected;  and,  further,  that  all  the  street 
lighting  should  be  done  to  the  satisfaction  of  the  city  engineer 
or  such  other  officer  as  the  respondents  should  appoint  for  the 
purpose.  This  agreement  did  not  run  its  course,  It  was  super- 
seded by  another  agreement  of  the  14th  January,  1886.  It 
is  quite  true  that  the  company  commenced  its  commercial 
lighting  before  its  street  lighting.  It  began  to  receive  revenue 
from  the  former  in  the  month  of  February,  1884,  and  not  from 
the  latter  till  June,  1884,  and  the  entire  revenue  obtained  from 
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the  former  in  that  year  amounted  to  $7,323.61,  and  from  the 
latter  $4,805.62.  As,  however,  the  agreement  of  T884  was  not 
made  till  the  6th  September,  more  than  half  the  latter  sum, 
and  more  than  two-thirds  of  the  former,  must  have  been  earned 
during  the  currency  of  the  Morton  agreement,  adopted  after 
incorporation.  Mr.  John  Joseph  Wright,  who  has  been  manager  of 
the  company  for  twenty-six  years,  was  examined  on  this  point. 
He  stated  that,  when  he  first  became  connected  with  the  company, 
about  forty  or  fifty  street  lights  were  in  operation;  that  for  ten 
to  fifteen  years  the  company  put  up  its  poles  and  carried  its  wires 
to  any  customer  who  wanted  electric  light;  that  in  the  year  1901, 
when  litigation  was  threatened  between  the  parties,  and  the 
respondents  apparently  wished  to  get  rid  of  the  appellant  com- 
pany, on  the  ground  that  it  had  amalgamated  with  another 
company,  permission  for  the  erection  of  poles  for  private  lighting 
was  for  the  first  time  required,  and  that  from  that  time  forward  it 
was  generally,  if  not  quite  invariably,  required.  All  this  may 
well  be.  In  Toronto,  as  in  most  other  places  presumably,  elec- 
tric lighting  was  looked  upon  as  a boon,  and  those  who  pro- 
vided it  as  public  benefactors.  Their  Lordships  are  quite  con- 
vinced that  the  respondents  were  perfectly  cognizant  of  the  loose 
practice  which  prevailed.  They  knew  all  about  it.  That  is 
apparent  from  the  reports  of  their  city  engineer  from  the  year 
1890  to  the  year  1900.  And,  if  the  implied  consent  of  the  respond- 
ents during  this  period  to  the  erection  by  the.  appellant  company 
of  poles  and  apparatus  to  supply  private  customers  was  all  the 
latter  required  to  sustain  their  title  to  erect  and  indefinitely 
maintain  them  for  that  purpose,  their  case  might  be  a strong  one; 
but  the  former  practice  was  practically  abandoned  during  the 
eleven  years  from  1901  till  1912,  and  contemporaneously  with 
its  abandonment  written  agreements  were  entered  into  between 
the  parties  in  reference  to  street  lighting,  asserting  the  right 
of  the  corporation  to  insist  on  the  removal  of  poles  erected  for 
that  purpose,  most  of  which  poles,  according  to  the  finding  of 
Middleton,  J.,  served  for  the  purposes  of  both  public  and  private 
lighting.  It  will  only  be  necessary  to  examine  the  provisions  of 
three  of  these  agreements  at  any  length.  That  of  the  14th  Janu- 
ary, 1886,  provided  for  the  supply  by  the  appellant  company 
of  electricity  for  from  100  to  200  lights,  as  might  be  required  by 
the  respondents  for  street  lighting  and  for  the  lighting  of  public 
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parks,  buildings,  squares,  and  other  public  places  in  the  city  of 
Toronto,  for  a period  of  four  years  and  six  months  from  the  1st 
July,  1886,  on  the  terms  set  forth  in  the  specification  therein 
mentioned.  By  it  the  appellants  were  bound  to  erect  and  place 
electric  lights  when  and  where  they  should  be,  by  notice,  required 
so  to  do,  and  at  all  other  places  in  the  said  city,  besides  the  places 
where  the  same  were  then  set  up.  The  agreement,  unlike  that  of 
1884,  does  not  contain  any  provision  for  the  removal  of  the 
necessary  poles  and  apparatus  after  termination  of  the  contract. 
Sir  Robert  Finlay  contends,  however,  that  this  provision  is 
implied,  as  the  permission  was  given  to  erect  apparatus  only 
for  the  purposes  of  the  contract,  and  therefore  terminated  with 
the  contract. 


That  agreement  was  followed  by  an  agreement  of  a some- 
what different  character,  entered  into  between  the  same  parties  on 
the  13th  November,  1889.  It  begins  by  reciting  that  the  com- 
pany had  been  engaged  in  the  business  of  producing  and  supply- 
ing electric  light  in  the  city  of  Toronto,  on  the  overhead  system, 
and  had  plant,  poles,  and  material  in  use  therefor,  under  which 
light  was  then  being  supplied  to  the  city  and  to  individual  citi- 
zens thereof;  that  the  company  desired  to  extend  its  works  for 
the  production  and  supply  of  electricity  for  light,  heat,  and  power, 
and  for  other  purposes,  and  had  applied  to  the  respondents  for 
the  right  to  lay  down  underground  wires,  conduits,  and  appli- 
ances for  the  further  distribution  and  supply  of  electricity  through- 
out the  city,  and  that  the  corporation  had  agreed  to  grant  such 
right.  It  is  to  be  observed  that  both  the  letters  patent  auth- 
orise the  laying  down  and  maintaining  under  the  streets,  squares, 
and  public  places  of  the  city,  of  tubes,  pipes,  and  all  other  appara- 
tus and  appliances  for  the  supply  and  distribution  of  electric 
light  and  power  to  such  persons,  companies,  and  corporations  as 
may  require  the  same;  and  that  sec.  2 of  the  Act  of  1882  also 
empowered  the  -company  to  construct  works  for  the  distribution 
of  electricity  for  the  purposes  of  light,  heat,  and  power  by  any 
means,  under , as  well  as  through  and  along  the  streets,  highways, 
and  public  places  of  the  city.  The  agreement  proceeds  to  pro- 
vide that  the  respondents  thereby  gave  and  granted  to  the  com- 
pany the  right  (in  addition  to  their  other  works  and  plant  in  opera- 
tion for  the  use  of  the  city  and  individuals  as  aforesaid)  to  construct 
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and  lay  down  and  operate  underground  wires,  conduits,  and  appli- 
ances for  the  distribution  and  supply  of  electricity  for  the  pur- 
poses already  mentioned,  with  the  right  to  take  up,  renew,  alter, 
and  repair  the  same;  and  further  provides  that  the  respondents 
should  have  the  right,  at  the  expiration  of  thirty  years  from  the 
date  of  the  agreement,  on  giving  one  year’s  previous  notice  in 
writing,  to  purchase  all  the  interests  and  assets  of  the  appellant 
company,  comprising  plant,  buildings,  and  materials  used  or 
necessary  for  carrying  on  its  business;  and  that,  in  case  the 
respondents  should  fail  to  exercise  this  right  of  purchase  at  the 
expiration  of  the  said  period  of  thirty  years,  they  should  have 
the  right  to  exercise  it  at  each  succeeding  period  of  twenty  years, 
on  giving  a like  notice. 

This  was  the  origin  of  the  appellant  company’s  underground 
system.  It  was  not  disputed  that  an  absolute  indefeasible 
right  was  by  this  agreement  conferred  upon  the  appellants  to 
maintain,  use,  and  enjoy  their  underground  system  until  the 
respondents  should  exercise  their  right  of  purchase,  but  it  was 
resolutely  contended  by  the  appellants  that,  owing  to  the  pres- 
ence in  the  agreement  of  the  words  in  brackets,  namely,  “in 
addition  to  their  other  work,”  etc.,  and  to  the  provisions  touching 
the  purchase  of  all  the  “interest  and  assets”  of  the  company, 
comprising  plant,  buildings,  and  material,  a right  equally  absolute 
and  indefeasible  was  conferred  upon  them  to  use,  maintain,  and 
enjoy  their  overhead  system  for  the  same  period.  This  appears 
to  their  Lordships  to  involve  a rather  forced  construction  of  the 
language  of  the  agreement;  but,  even  if  this  were  its  true  con- 
struction, it  would,  of  course,  be  competent  for  the  parties,  by 
a subsequent  agreement,  to  rescind  the  agreement,  so  far  as  its 
provisions  relate  to  the  overhead  system,  and  to  give  up  the  rights 
claimed  to  be  acquired  by  it  in  reference  to  that  system.  It  is 
therefore  necessary  to  refer  to  some  of  the  subsequent  agreements 
to  ascertain  whether  or  not  this  has  been  done. 

Of  the  many  contracts  entered  into  between  the  parties, 
that  of  the  10th  December,  1900,  may  fye  taken  as  a specimen. 
It  is  signed  by  the  president  and  secretary  of  the  appellant  com- 
pany, and  by  the  mayor  and  treasurer  of  the  corporation.  It 
begins  by  reciting  that  the  respondents  have  by  advertisement 
called  for  tenders  for  certain  electric  lighting  for  the  streets  and 
other  public  places  of  the  city  for  five  years  from  the  1st  January, 
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1901,  in  accordance  with  certain  printed  specifications  marked  A, 
and  that  the  appellants’  tender  had  been  accepted.  It  then 
provides  that  the  appellants  shall,  for  five  years  from  the  above 
date,  supply  such  number  of  electric  lights,  not  exceeding  1,100,  as 
may  from  time  to  time  during  the  contract  be  ordered  in  writing 
by  the  secretary  of  the  Fire  Department  or  other  duly  appointed 
officer,  the  same  to  be  located  on  the  streets,  squares,  parks,  and 
lanes  of  the  city,  as  may  from  time  to  time  be  specified  by  the  said 
secretary,  and  also  shall  erect  such  additional  arc  electric  lights, 
over  and  above  the  1,100,  when  and  where  required,  as  therein 
mentioned,  in  other  places  and  streets  in  the  city,  besides  “where 
the  same  are  then  already  set  up;”  that  all  poles  (if  any)  erected 
or  maintained  for  the  purposes  of  the  contract  should  be  located  and 
erected  under  the  supervision  of  the  secretary  of  the  Fire  Depart- 
ment; and  that  the  location  of  any  lights  shall  be  changed  from 
one  place  to  another  as  directed  by  this  officer.  It  was  not 
suggested  that  these  1,100  lights  did  not  include  the^lights  sup- 
plied by  the  overhead  system  existing  on  the  13th  November, 
1889.  An  altogether  new  provision  is  then  introduced  (para- 
graph 12),  to  the  effect  that,  in  case  the  appellant  company 
should  amalgamate  with  or  enter  into  any  pooling  arrangements 
with  the  Consumers’  Gas  Company,  the  contract  should  be 
altogether  forfeited.  On  referring  to  the  specification  it  will  be 
found  that  it  is  provided  (paragraph  30)  that  at  the  expiration 
of  the  contract  all  poles  and  other  appliances  used  by  the  con- 
tractor upon  the  city  streets  shall,  at  the  option  of  the  respond- 
ents, be  removed  by  the  contractor,  and  the  road-bed  and 
sidewalks  restored  as  though  the  poles  had  not  been  erected 
thereon,  or  shall  be  purchased  by  the  respondents  at  a price  to 
be  agreed  upon  or  determined  by  arbitration,  and,  if  not  pur- 
chased, that  the  respondents  should,  within  three  months  after 
the  expiration  of  the  contract,  be  at  liberty  to  remove  the  same 
at  the  expense  of  the  contractor,  in  this  case,  the  appellant  com- 
pany. These  provisions,  while  manifestly  applying  to  the  over- 
head system  existing  on  the  13th  November,  1889,  as  well  as  the 
subsequent  additions  to  it,  are  wholly  inconsistent  with  the  notion 
that,  by  the  agreement  of  that  date,  the  appellant  company 
had  acquired  an  absolute,  indefeasible  right  to  maintain  and 
use  the  overhead  system  of  supply  then  existing,  for  a period  of 
thtiry  years  thence  ensuing. 
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If  such  a right  was  conferred  by  that  agreement,  it  was  by 
this  later  agreement  of  1900  absolutely  abandoned,  and  the  right 
of  the  respondents  again  asserted  to  require  the  overhead  system 
to  be  removed  if  they  so  pleased.  The  specification  for  the 
succeeding  agreement,  that  of  the  29th  December,  1905,  touching 
the  supply  of  electricity  for  street  lighting  for  five  years  frojn  the 
1st  January,  1906,  similarly  requires  that  all  the  poles  used  by 
the  contractor  shall,  at  the  expiration  of  the  contract,  be  removed, 
or,  at  the  option  of  the  respondents,  purchased.  The  absolute 
right  conferred  upon  the  respondents  by  sec.  2 of  the  Act  of  1882 
to  permit  or  prohibit  the  erection  or  maintenance  of  an  overhead 
system  of  wires  for  electric  supply  on  the  streets,  squares,  and 
public  places  of  their  city,  has  thus  been  asserted,  guarded,  and 
preserved;  and,  in  their  Lordships’  opinion,  the  provision  touch- 
ing the  purchase  of  overhead  plant  contained  in  the  agreement  of 
the  13th  November,  1889,  means  no  more  than  this,  that  the 
respondents  shall  be  entitled  to  purchase,  when  they  purchase  the 
underground  system,  such  poles  and  plant  of  the  overhead  system 
as  may  be  then  found  lawfully  erected  on  the  streets  and  public 
places  of  the  city. 

No  estoppel  arises  in  this  case,  as  there  is  no  evidence  what- 
ever that  both  the  contracting  parties  were  not  fully  aware  of 
their  respective  legal  rights.  It  may  well  be  that  the  appellant 
company  never  anticipated  that  the  respondents  would  insist 
upon  the  removal  of  posts  carrying  wires,  erected  with  their 
implied  consent,  but  not  in  pursuance  of  any  formal  agreement. 

With  the  hardships  (if  any)  or  the  moralities  of  the  case  this 
Board  has  no  concern.  It  deals  with  the  legal  rights  of  the  parties, 
and  those  alone;  and,  having  regard  solely  to  them,  their  Lord- 
ships  are,  on  the  whole  case,  of  opinion  that  the  judgment  appealed 
from  was  right  and  should  be  affirmed,  and  this  appeal  be  dis- 
missed, and  they  will  humbly  advise  His  Majesty  accordingly. 
The  appellant  company  must  pay  the  costs  of  the  appeal. 
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1916  [JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL.] 

Oct.  23. 

Toronto  and  York  Radial  R.W.  Co.  v.  City  of  Toronto. 


Street  Railway — Agreements  with  Municipal  Corporations — Construction — 
Order  of  Ontario  Railway  and  Municipal  Board— Approval  of  Plans  for 
Deflection — “Franchise” — Operation— Location  and  Construction — Neces- 
sity for  Consent  of  City  Corporation — Engineering  Grounds. 

The  judgment  of  the  First  Divisional  Court  of  the  Appellate  Division  of  the 
Supreme  Court  of  Ontario,  Re  Toronto  and  York  Radial  R.W.  Co.  and 
City  of  Toronto  (1915),  35  O.L.R.  57,  was  reversed. 

Upon  the  question  whether  the  “franchise”  of  the  railway  company  included 
the  right  to  divert  which  it  was  claiming,  without  another  agreement 
relative  to  the  particular  deflection,  it  was  held,  that,  as  the  deflection 
was  necessary  in  the  operation  of  the  road,  as  distinguished  from  its  original 
location  and  construction,  the  company  had  a “franchise”  in  that  regard, 
i.e.,  a “franchise”  in  respect  of  Yonge.  street  and  adjoining  lands  pro- 
posed to  be  used  if  the  works  were  required  for  the  purpose  of  operating 
the  railway,  as  to  which  the  finding  of  the  Ontario  Railway  and  Municipal 
Board  was  conclusive. 

Toronto  and  York  Radial  R.W.  Co.  v.  City  of  Toronto  (1913),  25  O.W.R.  315 
(P.C.),  distinguished. 

Upon  the  contention  that  the  consent  of  the  city  council  was  necessary 
before  the  Board  could  approve  the  plans  submitted  to  them,  it  was  held, 
that  it  must  be  assumed  that  all  the  conditions  inserted  in  the  agreements 
of  1884  and  1894  were  fulfilled  before  the  road  was  put  in  operation,  and 
that  the  company  would  adopt  and  comply  with  the  method  and  conditions 
prescribed  for  carrying  out  works  necessary  for  operating  their  road  within 
their  authority;  and,  in  effect,  there  was  no  difference  on  engineering  grounds 
between  the  company  and  the  city  council  when  the  Board  finally  approved 
the  plans;  and  so  the  contention  failed. 

The  Judicial  Committee  did  not  consider  or  pronounce  upon  the  question 
dealt  with  in  the  judgment  of  Hodgins,  J.A.,  in  the  Court  below,  as  to  the 
“franchise”  of  the  railway  company,  i.e.,  in  reference  to  the  fundamental 
rights  acquired  under  the  agreement  of  1894  between  the  railway  company 
and  the  Corporation  of  the  County  of  York,  based  on  the  incorporating 
statute. 

Appeal  by  the  Toronto  and  York  Radial  Railway  Company 
from  the  judgment  of  the  First  Divisional  Court  of  the  Appellate 
Division  of  the  Supreme  Court  of  Ontario,  Re  Toronto  and  York 
Radial  R.W.  Co.  and  City  of  Toronto  (1915),  35  O.L.R.  57,  allow- 
ing the  appeal  of  the  Corporation  of  the  City  of  Toronto  from 
an  order  of  the  Ontario  Railway  and  Municipal  Board. 


July  27  and  28.  The  appeal  was  heard  by  a Board  composed  of 
Viscount  Haldane,  Lord  Atkinson,  Lord  Shaw,  and  Lord 

Parmoor. 

Sir  Robert  Finlay , K.C.,  and  I.  F.  Hellmuth,  K.C.,  for  the 
appellants. 

A.  C.  Clauson,  K.C.,  and  G.  R.  Geary,  K.C.,  for  the  Corporation 
of  the  City  of  Toronto,  respondents. 
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October  23.  The  'judgment  of  the  Board  was  delivered  by 
Lord  Parmoor: — The  appellants  applied,  under  sec.  250  of  an 
Act  respecting  Railways,  R.S.O.  1914,  ch.  185,  to  the  Ontario 
Railway  and  Municipal  Board,  for  the  approval  of  certain  plans 
to  provide  the  necessary  switches  and  turn-outs  to  the  appellants’ 
property,  required  by  them  for  the  purpose  of  operating  their 
railway.  The  proposal  was,  in  effect,  to  provide  terminal  accom- 
modation on  a site  which  the  appellants  had  purchased,  and  to 
cross  for  this  purpose  a portion  of  the  sidewalk  on  the  west  side  of 
Yonge  street,  by  a spur-line  on  the  level.  Although  the  appel- 
lants had  authority  to  construct  or  extend  their  railway  upon 
any  highway  or  part  of  a highway,  sec.  250  prohibits  them  from 
beginning  the  construction  of  their  railway,  or  of  any  extension 
thereof,  upon  any  highway  or  part  of  a highway,  without  having 
first  obtained  the  permission  and  approval  of  the  Board.  The  sec- 
tion does  not  confer  any  additional  powers  on  the  appellants, 
but  imposes  a limitation  to  protect  public  interest.  Section  105, 
sub-sec.  8,  enacts  that  the  Board  shall  not  have  power  or  auth- 
ority to  require  or  permit  a company,  without  the  consent  of  the 
corporation  of  the  municipality,  to  construct  or  lay  down,  within 
the  municipality,  more  tracks  or  lines  than,  in  its  agreement  with 
the  corporation  or  the  by-law  of  the  council  of  the  corporation  of 
the  municipality,  it  has  authority  to  construct  and  lay  down,  but 
the  agreement  or  by-law  shall  govern  as  to  the  number  and  locality 
of  the  tracks  and  the  streets  or  highways  upon  which  the  railway 
may  be  constructed. 

The  Board  approved  of  the  plans  of  the  appellants,  subject 
to  any  modification  that  might  appear  proper  to  be  made  after 
hearing  the  objections  of  the  respondents  on  engineering  grounds. 
The  plans  were  amended  to  comply  with  the  objections  on  engin- 
eering grounds  made  by  the  respondents,  and,  as  amended,  were 
finally  approved  on  the  2nd  September,  1915.  The  respondents 
appealed  to  the  Appellate  Division  of  the  Supreme  Court  of 
Ontario,  on  two  grounds:  (1)  that  the  appellants  had  no  franchise 
in  respect  of  the  street  and  adjoining  land  proposed  to  be  used; 
and  (2)  that  in  any  event  the  consent  of  the  municipal  council 
of  the  city  was  necessary.  After  the  general  argument  had  con- 
cluded, a memorandum  was  sent  by  the  Registrar  of  the  Appel- 
late Division,  saying  that  the  Court  would  sit  on  the  13th  Novem- 
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ber,  1915,  to  hear  what  counsel  had  to  say,  if  anything,  on  the 
point,  “What  jurisdiction  had  the  County  of  York,  under  the 
circumstances”  stated  in  the  memorandum,  “over  the  portion 
of  Yonge  street  in  question.  ” On  the  13th  November,  the  counsel 
for  the  respondents  asked  for  an  adjournment,  and  the  counsel 
for  the  appellants  objected  that  the  question  should  not  be  deter- 
mined without  an  opportunity  to  give  evidence.*  On  the  15th 
November,  the  respondents  informed  the  Court  that  they  had 
decided  not  to  submit  any  further  argument  in  the  matter  of 
the  question  of  the  franchise  of  the  appellants.  In  view  of  this 
notification,  the  counsel  for  the  appellants  assumed  that  it  would 
not  be  necessary  to  appear  further  before  the  Court.  No  argu- 
ment was  addressed  to  their  Lordships  in  support  of  the  opinion 
expressed  in  the  judgment  of  Hodgins,  J.A.  Their  Lordships 
think  that  the  question  of  the  franchise  of  the  appellants  was 
not  properly  before  the  appellate  Court,  and  they  are  unable 
to  entertain  a question  not  raised  at  the  trial,  and  on  which,  if 
it  had  been  raised,  it  was  open  to  the  appellants  to  have  called 
evidence  in  answer  to  the  case  made  against  them. 

On  the  first  ground  of  appeal,  that  the  appellants  had  no  fran- 
chise in  respect  of  the  street  and  adjoining  land  proposed  to  be  used, 

*The  following  extract  from  the  minutes  of  the  Registrar  of  the  Appellate 
Division  explains  what  took  place: — 


Present:— 

Hon.  Garrow,  J.A. 

Hon.  Maclaren,  J.A. 

Hon.  Magee,  J.A. 

Hon.  Hodgins,  J.A. 

Hon.  Kelly,  J. 

Re  City  of  Toronto 

and 

Toronto  and  York  Radial  Ry.  Co. 


Saturday,  13th  November,  1915. 


'Special  sittings  of  the  First  Divisional 
Court  as  to  two  questions  arising  out 
of  consideration  of  certain  documents 
put  in  before  the  Court. 

-v  Re  Toronto  and  Toronto  and  York  Radial 
Co. 

Mr.  Hellmuth,  K.C.,  for  the  railway 
company. 

kMr.  Fairty,  for  the  City  of  Toronto. 


11.00  Mr.  Hellmuth  on  the  point  involving  the  existence  of  the  franchise. 
Also  as  to  conveyance  of  portion  of  Yonge  street  by  the  County  to 
the  Township  of  York. 

11.45  Mr.  Fairty. 

1 1.50  Mr.  Hellmuth  in  reply. 

The  Court  adjourned  consideration  of  the  matter  for  one  week  to 
enable  Mr.  Fairty  to  consult  counsel  — he  to  notify  the  Court  if  he 
does  not  desire  any  further  hearing.  • 

1 1.55  Court  then  adjourned. 
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Garrow,  J.A.,  with  whom  Maclaren,  J.A.,  and  Magee,  J.A., 
agreed,  does  not  pronounce  a final  opinion.  The  Metropolitan 
Street  Railway  Company  of  Toronto  was  incorporated  in  1877. 
This  company  had  no  authority  to  construct  or  operate  their 
railway  along  streets  and  highways  within  the  jurisdiction  of  the 
Corporation  of  the  City  of  Toronto,  and  of  any  of  the  adjoining 
municipalities,  except  under  and  subject  to  an  agreement  there- 
after to  be  made  between  the  councils  of  the  city  and  of  the  munici- 
palities and  the  company.  In  1884,  an  agreement  was  made  be- 
tween the  Metropolitan  Street  Railway  Company  of  Toronto  and 
the  Municipal  Council  of  the  County  of  York.  This  agreement  is 
scheduled  to  an  Act  of  1893,  which  changed  the  name  of  the  com- 
pany to  the  ‘‘Metropolitan  Street  Railway  Company.’ ’ In 
August,  1894,  a further  agreement  was  made  between  the  Muni- 
cipal Corporation  of  the  County  of  York  and  the  Metropolitan 
Street , Railway  Company.  This  agreement  is  scheduled  to  an 
Act  of  1897.  The  agreement  and  the  privileges  and  franchises 
thereby  created  are  confirmed  in  the  Act,  and  declared  to  be 
existent  and  binding  upon  the  parties,  to  the  same  extent  and 
in  the  same  manner  as  if  the  several  clauses  and  agreement  were 
set  out  as  part  of  the  Act.  The  rights  conferred  under  this  agree- 
ment have  been  transferred  to  and  are  now  vested  in  the  appel- 
lants. There  is  a provision  in  the  Act  that,  in  the  event  of  the 
City  of  Toronto  extending  its  limits  so  as  to  include  any  portion 
of  the  railway,  such  extension  of  limits  should  not  affect  the 
rights  of  the  company  at  the  date  of  such  extension,  or  its  prop- 
erty then  situate  within  such  extended  limits,  and  that  the  powers 
conferred  on  the  company  by  the  Act  should  remain  as  if  the  city 
limits  had  not  been  extended.  The  city  of  Toronto  was  subse- 
quently extended  to  include  the  portion  of  Yonge  street  across 
which  it  is  proposed  to  construct  the  spur-line;  and  the  ambit  of 
the  franchise  which  the  appellants  claim,  and  the  conditions  of 
its  user,  so  far  as  are  material  to  the  present  appeal,  are  to  be 
found  in  the  terms  of  the  agreement  of  1894. 

The  clause  of  the  agreement  which  determines  the  extent  and 
nature  of  the  appellants’  franchise  for  the  purpose  of  operating 
their  railway — as  distinct  from  its  location  and  construction — 
is  clause  7.  There  is  a difference  in  the  clauses  which  give  powers 
to  the  appellants  to  locate  and  construct  their  railway  and  those 
which  give  powers  to  the  appellants  to  operate  the  railway  when 
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located and  constructed.  For  the  purpose  of  operating  the  rail- 
way, sub-clause  (3)  of  clause  7 confers  a wide  authority.  It 
authorises  not  only  the  construction  and  maintenance  of  such 
culverts,  switches,  and  turn-outs  as  may  from  time  to  time  be 
found  necessary  for  operating  the  appellants’  line  of  railway  on 
Yonge  street  or  leading  to  any  of  the  cross-streets  leading  from 
Yonge  street,  but  also  for  the  purpose  of  leading  to  any  track 
allowances  or  rights  of  way  on  lands  adjacent  to  Yonge  street, 
where  the  line  deflects  from  Yonge  street,  or  to  the  appellants’ 
power-houses  and  car-sheds.  The  plan,  which  the  Board  ap- 
proved, shews  that  the  turn-outs,  or  spur-lines,  which  cross  a 
portion  of  the  sidewalk  on  the  west  side  of  Yonge  street,  are  for 
the  purpose  of  leading  to  track  allowances  or  rights  of  way  on  land 
which  is  the  property  of  the  appellants,  and  to  which  there  is  a 
proposed  deflection  of  the  line  from  Yonge  street.  The  works  ap- 
proved are  therefore  within  the  terms  of  the  franchise  which  has 
been  vested  in  the  appellants  under  the  statutory  agreement, 
if  they  are  required  for  the  purpose  of  operating  the  railway  of  the 
appellants.  There  can  be  no  doubt  under  this  head,  but  in  any 
case  the  finding  of  the  Board  would  be  conclusive  on  a question 
of  fact.  It  is  not  necessary  to  decide  whether  the  spur-line  in 
question  is  for  the  purpose  of  leading  to  power-houses  and  car- 
sheds  of  the  appellants,  and  the  evidence  under  this  head  is  not 
satisfactory.  Clause  11  further  gives  a considerable  power  of 
constructing  turn-outs  for  the  purpose  of  deflecting  the  line  of 
railway  from  Yonge  street  in  order  to  operate  the  same  across 
and  along  private  properties  after  expropriating  the  necessary 
rights  of  way.  It  was  argued  on  behalf  of  the  respondents  that 
their  Lordships  had  decided  in  the  case  of  Toronto  and  York 
Radial  R.W.  Co.  v.  City  of  Toronto  (1913),  25  O.W.R.  315,  in  a 
sense  contrary  to  the  franchise  which  is  claimed  on  behalf  of  the 
appellants.  The  decision  of  their  Lordships  in  the  above  case 
was  given  on  different  grounds,  and  is  in  no  way  inconsistent 
with  their  Lordships’  construction  of  the  franchise  conferred  by 
sub-clause  (3)  of  clause  7 of  the  agreement  of  1894.  Lord  Moulton, 
in  delivering  the  judgment  of  their  Lordships,  says:  “On  the  11th 
May,  1911,  the  proceedings  in  this  matter  were  commenced  by 
an  application  being  made  to  the  Ontario  Railway  and  Municipal 
Board  on  behalf  of  the  appellants  for  the  approval  by  the  Board 
of  'a  plan  to  deviate  the  track  on  the  Metropolitan  division  from 
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Yonge  street  to  a private  right  of  way/  which  was  described  as 
being  about  125  feet  to  the  west,  running  parallel  with  Yonge 
street.  On  looking  at  the  plan,  it  is  obvious  that  this  is  a misdes- 
cription of  the  proposal,  in  that  the  proposed  line  lies  only  par- 
tially upon  land  proposed  to  be  acquired  by  the  railway  company, 
and  that  it  crosses  in  four  or  five  places  public  highways  which  are 
not  and  necessarily  cannot  be  described  as  portions  of  a private 
right  of  way.” 

Their  Lordships  therefore  find  that,  for  the  purpose  of  operat- 
ing the  railway,  the  appellants  have  the  franchise  which  they 
claim  in  respect  of  the  street  and  adjoining  lands  proposed  to  be 
used,  and  determine  in  their  favour  the  question  on  which  Garrow, 
J.A.,  preferred  not  to  give  a final  opinion. 

The  second  point,  that  in  any  event  the  consent  of  the  munici- 
pal council  of  the  city  was  necessary  before  the  Board  could 
approve  the  plans  submitted  to  them,  remains  to  be  considered. 
Garrow,  J.A.,  bases  his  judgment  on  the  necessity  of  such  approval, 
and  holds  that  such  approval  is  the  very  basis  of  all  the  work  to 
be  afterwards  undertaken  on  Yonge  street.  The  relevant  clauses 
of  the  1894  agreement,  which  determine  the  rights  of  the  respond- 
ents in  reference  to  works  proposed  to  be  constructed  on  Yonge 
street  at  the  site  in  question,  and  to  which  attention  was  directed 
during  the  argument  on  behalf  of  the  respondents,  are  clauses  2, 
3,  4,  5,  8,  9,  10,  17,  28.  Clauses  2,  3,  4,  and  5 apply  to  the  location 
and  construction  of  the  railway,  and  not  to  works  which,  after 
the  location  and  construction,  are  required  for  the  purpose  of 
operating  the  railway  so  located  and  constructed. 

It  is  clear  that,  before  the  work  of  construction  is  commenced, 
plans  setting  forth  the  proposed  location  of  the  tracks  must  be 
approved  by  the  committee  appointed  by  the  council,  and  that 
such  location  cannot  subsequently  be  altered  without  the  con- 
sent of  the  committee.  There  is  a further  protection,  that  the 
line  shall  not  be  put  in  operation  upon  any  section  until  the  county 
engineer  has  certified  that  such  section  has  been  constructed  in 
compliance  with  the  terms  of  the  agreement.  Stringent  limita- 
tions of  a similar  character  are  inserted  in  the  agreement  of  1884, 
scheduled  to  the  Act  of  1893.  It  must  be  assumed  that  all  these 
conditions  were  fulfilled  before  the  line  of  the  appellants  was  put 
in  operation.  Clause  8 authorises  the  appellants  to  change  the 
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location  of  their  lines  of  track  to  any  portion  of  Yonge  street, 
with  the  consent  of  the  committee  of  the  council,  but  there  is  no 
proposal  in  the  approved  plans  to  change  the  location  of  any  lines 
of  track  already  located  and  constructed  to  a different  portion  of 
Yonge  street.  Clauses  9,  10,  17,  and  27  relate  to  the  method  and 
conditions  under  which  the  appellants  shall  carry  out  works 
within  their  authority.  They  come  into  operation  in  the  construc- 
tion of  works  after  approval,  and  it  cannot  be  assumed  that 
the  appellants  will  not  in  every  way  adopt  the  prescribed  method 
and  comply  with  the  prescribed  conditions.  Clause  28  comes 
within  the  same  category.  It  provides  that  the  alignment  of 
the  tracks,  the  location  of  the  switches,  and  the  grades  of  the 
road-bed  shall  be  prescribed  by  the  county  engineer. 

In  the  present  case  the  Board,  before  approving  the  plans  of 
the  appellants,  took  care  to  ascertain  whether  they  were  satis- 
factory on  engineering  grounds  to  the  City  of  Toronto.  They 
considered  the  objections  of  the  City  of  Toronto  on  engineering 
grounds,  procured  a report  thereon  of  their  own  engineer,  and, 
before  approval,  amended  the  plans  of  the  appellants  to  comply 
with  the  objections  made  on  behalf  of  the  City  of  Toronto.  In 
effect,  there  was  no  difference  on  engineering  grounds  between  the 
City  of  Toronto  and  the  appellants  when  the  Board  finally  ap- 
proved the  plans  for  carrying  a spur-line  on  the  level  across  the 
sidewalk  on  the  west  side  of  Yonge  street.  In  the  event  of  any 
difference  arising  between  the  city  and  the  appellants  as  to  any 
matter  or  thing  to  be  done  or  performed  under  the  terms  of  the 
agreement,  the  agreement  contains  an  ample  arbitration  clause. 

Their  Lordships  are  of  opinion  that  the  appellants  succeed, 
and  will  humbly  advise  His  Majesty  that  the  appeal  be  allowed, 
with  costs  here  and  in  the  Court  below. 
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[IN  CHAMBERS.] 
Stockbridge  v.  McMartin. 


1916 
Nov.  1. 


Discovery — Examination  in  Ontario  of  Party  Resident  out  of  Ontario — Defend- 
ant by  Counterclaim — Rules  328,  329,  3^5(2) — Examination  Confined  to 
Counterclaim — Person  for  whose  Benefit  Action  Brought — Assignor  of 
Chose  in  Action. 

An  order  for  the  examination  in  Ontario  of  a person  resident  out  of  Ontario 
who  was  not  a party  to  the  action,  but  made  a defendant  by  counterclaim, 
was  varied  so  as  to  confine  it  to  examination  for  discovery  as  to  the  counter- 
claim. 

The  only  cases  in  which  an  examination  for  discovery  of  a person  resident 
out  of  Ontario  may  be  had  are  those  specifically  provided  for  by  Rules 
328  and  329. 

Examination  for  discovery  of  a person  for  whose  benefit  an  action  is  brought 
and  of  the  assignor  of  a chose  in  action  can  be  had  only  when  the  person 
is  in  Ontario  and  can  be  served  with  a subpoena:  Rule  345(2). 

Perrins  Limited  v.  Algonia  Tube  Works  Limited  (1904),  8 O.L.R.  634,  referred  to. 

Appeal  by  the  plaintiff  and  the  defendants  by  counterclaim 
from  an  order  of  the  Master  in  Chambers  requiring  Clinton  W. 
Kinsella,  defendant  by  counterclaim,  to  attend  at  Cornwall, 
Ontario,  for  examination  for  discovery  in  the  action  as  well  as 
the  counterclaim.  Kinsella  lived  out  of  Ontario.  The  plaintiff 
sued  as  Kinsella’s  trustee  in  bankruptcy  appointed  by  a foreign 
Court. 

October  31.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

W.  Lawr,  for  the  appellants. 

J.  Y.  Murdoch  jun.,  for  McMartin,  the  defendant  by  action 
and  plaintiff  by  counterclaim,  upon  whose  application  the  Master’s 
order  was  made. 

Trusts  and  Guarantee  Co.  v.  Boat  (1915),  8 O.W.N.  476,  was 
cited. 

November  1.  Middleton,  J. : — The  only  cases  in  which  an 
examination  for  discovery  of  a person  resident  out  of  Ontario 
may  be  had  are  those  specifically  provided  for  by  Rules  328  and 
329.*  These  provide  for  the  cases  of  parties  and  of  officers  of 
corporations  which  are  parties. 

*328.  Where  a party  to  be  examined  is  out  of  Ontario  the  Court  may  order 
the  examination  to  be  taken  at  such  place  and  in  such  manner  as  may  seem 
just  and  convenient,  and  service  of  the  order  and  of  all  papers  necessary  to 
obtain  the  examination  may  be  made  on  the  solicitor  of  the  party,  and  any 
conduct  money  may  be  paid  to  him  unless  the  order  makes  other  provisions 
therefor. 

329.  The  Court  may  order  the  examination  for  discovery  at  such  place 
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Examination  for  discovery  of  a person  for  whose  benefit  an 
action  is  brought  and  of  the  assignor  of  a chose  in  action  is  also 
permitted,  but  such  examination  can  only  be.  had  when  the  per- 
son to  be  examined  is  in  Ontario  and  can  be  served  with  a sub- 
poena: Rule  345f  (2).  See  Perrins  Limited  v.  Algoma  Tube  Works 
Limited  (1904),  8 O.L.R.  634. 

The  reason  for  the  absence  of  any  provision  for  the  examina- 
tion for  discovery  of  a person  not  a party  to  the  action  who  is 
beyond  the  Province  is  the  lack  of  any  jurisdiction  to  enforce  the 
order.  A party  who  refuses  to  comply  with  the  requirements  of 
our  Rules  may  have  his  action  dismissed  or  his  defence  struck 
out  as  the  case  may  be. 

When  the  person  sought  to  be  examined  is  in  Ontario,  he  may 
be  punished  for  contempt  if  he  fails  to  attend. 

When  the  evidence  is  sought  for  use  at  a trial,  and  the  witness 
is  out  of  the  jurisdiction,  the  attendance  before  a commissioner 
may  generally  be  enforced  by  the  aid  of  the  foreign  Court,  but 
most  countries  know  nothing  of  our  system  of  examining  for 
discovery. 

The  party  to  be  examined  here  is  a party  defendant  to  the 
counterclaim,  and  as  such  he  is  liable  to  be  examined  under  Rule 
328,  and  if  he  fails  to  attend  his  defence  to  the  counterclaim  may 
be  struck  out. 

The  order  may  stand  so  far  as  it  directs  examination  for  dis- 
covery as  to  the  counterclaim,  but  must  be  varied  so  as  to  con- 
fine it  to  this. 

Costs  in  the  cause. 

and  in  such  manner  as  may  be  deemed  just  and  convenient  of  an  officer  resid- 
ing out  of  Ontario  of  any  corporation  party  to  an  action,  and  service  of  the 
order  and  of  all  papers  necessary  to  obtain  such  examination  may  be  made 
upon  the  solicitor  for  such  party,  and  conduct  money  may  be  paid  to  him, 
and  if  the  officer  fails  to  attend  and  submit  to  such  examination  pursuant  to 
such  order  the  corporation  shall  be  liable  if  a plaintiff  to  have  its  action  dis- 
missed, and  if  a defendant  to  have  its  defence  struck  out  and  to  be  placed  in 
the  same  position  as  if  it  had  not  defended.  Such  examination  shall  not  be 
used  in  evidence  at  the  trial. 

f345. — (1).  Any  party  who  is  liable  to  be  examined  may  be  requir  d to 
attend  before  the  proper  officer  in  the  county  in  which  he  resides,  for  examina- 
tion, upon  being  served  with  an  appointment  and  upon  payment  of  the 
proper  fees. 

2.  Any  person  not  a party,  liable  to  be  examined,  shall  also  be  served  with 
a subpoena. 
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Oct.  12. 

Henderson  v.  Henderson.  Nov.  2. 


Practice — Writ  of  Summons — Special  Endorsement — Appropriateness  as  to  Part 
of  Claim  only — Defence  and  Counterclaim  Set  up  by  Affidavit — Speedy 
Trial — Rules  56,  57,  115,  117 — Counterclaim  Regarded  as  Answer  to  Action 
— Set-off  Treated  as  Counterclaim — Delivery  by  Leave  of  Enlarged  State- 
ment of  Defence  and  Counterclaim — Affidavit  not  Superseded— Leave  to 
Appeal  from  Order  of  Judge  in  Chambers — Rule  507 — Appeals  in  Matters 
of  Practice. 

A writ  of  summons  may  be  endorsed  specially,  and  at  the  same  time  may 
contain  another  claim  with  respect  to  which  there  cannot  be  special  en- 
dorsement; but  the  plaintiff  is  not  given  the  right  to  have  a speedy  trial, 
under  Rule  56(2),  save  in  cases  in  which  the  whole  claim  is  specially  endorsed. 
A counterclaim  is  an  answer  to  the  plaintiff’s  claim  within  the  meaning  of 
Rule  56(1);  upon  a motion  for  judgment  under  Rule  57  the  Court  may 
either  award  judgment  or  grant  a stay  of  proceedings  under  Rule  117,  as 
may  be  deemed  proper;  but,  if  no  motion  for  judgment  is  made,  and  the 
plaintiff  elects  to  have  a speedy  trial,  the  defendant’s  affidavit  setting  up 
a counterclaim  is  to  be  treated  (Rule  56(2))  as,  with  the  claim  endorsed 
upon  the  writ,  constituting  the  record  of  trial. 

Where  the  defendant  obtains  leave,  under  Rule  56(5),  to  deliver  a statement 
of  defence,  that  defence  when  delivered  does  not  supersede  the  defence 
set  up  in  the  affidavit  of  merits;  and  it  may  reiterate,  amend,  or  enlarge 
the  counterclaim  set  up  in  the  affidavit. 

Davis  Acetylene  Gas  Co.  v.  Morrison  (1915),  34  O.L.R.  155,  and  Cox  Coal 
Co.  v.  Rose  Coal  Co.  (1916),  11  O.W.N.  22,  explained. 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master  in  Chambers  refusing 
to  strike  out  the  counterclaim  and  part  of  the  defence,  in  an  action  to 
recover  arrears  of  salary  and  commission  and  damages  for  wrongful  dis- 
missal, was  dismissed  by  Middleton,  J.,  in  Chambers — holding  as  above. 
A motion  by  the  plaintiff  to  Riddell,  J.,  in  Chambers,  under  Rule  507,  for 
leave  to  appeal,  was  dismissed,  there  being  no  good  reason  why  the  decision 
of  Middleton,  J.,  should  be  held  to  be  wrong,  and  no  case  of  conflicting 
decisions. 

Robinson  v.  Mills  (1909),  19  O.L.R.  162,  169,  170,  and  Forbes  v.  Davison 
(1916),  11  O.W.N.  86,  followed. 

Leave  to  appeal  to  the  Appellate  Division,  should  not  be  granted  except  in 
cases  of  real  importance  and  involving  some  substantial  right— mere  mat- 
ters of  practice  should  (except  in  extraordinary  cases)  be  disposed  of  finally 
in  the  High  Court  Division. 

What  the  defendants,  in  their  affidavit  of  merits,  called  a counterclaim  was 
really  a set-off;  but  there  was  no  objection  to  the  parties  treating  it  as  a 
counterclaim:  Rule  115;  and  they  did  so  treat  it. 

Semble,  that  the  defendants  were  not  quite  regular  in  enlarging  their  counter- 
claim without  leave;  but  such  leave  would  be  granted  as  a matter  of  course. 

Appeal  by  the  plaintiff  from  an  order  of  the  Master  in  Cham- 
bers refusing  to  strike  out  paras.  11  and  12  of  the  statement  of 
defence  and  the  counterclaim.  The  appeal  was  taken  upon  the 
ground  that,  under  the  practice  in  an  action  commenced  by  a 
specially  endorsed  writ,  in  which  the  plaintiff  elects  to  have  a 
summary  trial,  it  is  not  competent  for  a defendant  to  counter- 
claim. 
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October  10.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

Grayson  Smith,  for  the  plaintiff. 

A.  W.  Langmuir , for  the  defendants. 


October  12.  Middleton,  J.: — -The  action  is  brought  by  the 
plaintiff  to  recover  arrears  of  salary  and  commission  and  damages 
for  wrongful  dismissal.  The  claims  for  arrears  of  salary  and 
commission  are  adequately  specially  endorsed.  A writ  may  be 
endorsed  specially,  and  at  the  same  time  may  contain  another 
claim  with  respect  to  which  there  cannot  be  special  endorsement; 
but  the  plaintiff  is  not  given  the  right  to  have  a speedy  trial  save 
in  cases  in  which  the  whole  claim  is  specially  endorsed. 

In  this  case  the  defendants  filed  an  affidavit  shewing  a defence 
to  the  claim,  and  a counterclaim  for  damages  by  reason  of  alleged 
misconduct  on  the  part  of  the  plaintiff;  the  same  misconduct 
being  relied  upon  as  constituting  a defence.  The  plaintiff  there- 
upon made  the  election  contemplated  by  Rule  56  (2),*  and  set 

*The  following  are  the  Rules  cited  in  the  judgments. 

56.  — (1)  Where  the  writ  is  specially  endorsed  the  defendant  shall  with 
his  appearance  file  an  affidavit  that  he  has  a good  defence  upon  the  merits 
and  shewing  the  nature  of  his  defence,  with  the  facts  and  circumstances 
which  he  deems  entitle  him  to  defend  the  action  and  shall  forthwith  serve  a 
copy  of  such  affidavit  upon  the  plaintiff.  The  affidavit  may  be  made  by  the 
defendant  or  by  any  one  having  knowledge  of  the  facts. 

(2)  If  the  plaintiff  so  elects  he  may  then  treat  the  claim  endorsed  upon  the 
writ,  and  the  affidavit,  as  constituting  the  record,  and  may  within  five  days 
serve  notice  of  trial.  In  such  case  the  defendant  shall  be  entitled  to  21  days’ 
notice  of  trial. 

(5)  A defendant  may  obtain  leave  to  deliver  a statement  of  defence  setting 
up  any  further  or  other  answer  to  the  plaintiff’s  claim. 

57.  — (1)  Where  the  defendant  appears  to  a writ  specially  endorsed  and 
files  the  affidavit  required  by  Rule  56,  the  plaintiff  may  cross-examine  upon 
such  affidavit  and  move  for  judgment,  and  if  the  Court  is  satisfied  that  the 
defendant  has  not  a good  defence  to  the  action  on  the  merits,  or  has  not  dis- 
closed such  facts  as  may  be  deemed  sufficient  to  entitle  him  to  defend  the 
action,  judgment  may  be  given  for  the  plaintiff. 

(2)  Such  motion  may  be  made  in  respect  of  a cause  of  action  specially 
endorsed,  though  the  writ  may  also  be  endorsed  with  any  other  claim. 

(3)  On  any  such  motion  any  amendment  of  the  writ  which  might  be  ordered 
on  a substantive  motion  may  be  directed,  and  judgment  may  be  awarded  in 
accordance  with  the  writ  as  amended. 

115.  A defendant  may  set  up  by  way  of  counterclaim,  any  right  or  claim 
whether  the  same  sounds  in  damages  or  not. 

117.— (1)  Where  a defendant  does  not  dispute  the  plaintiff’s  claim,  but 
sets  up  a counterclaim,  the  Court  may  stay  proceedings  respecting  the  claim 
until  the  counterclaim  is  disposed  of. 

(2)  Where  a plaintiff  does  not  dispute  the  defendant’s  counterclaim  the 
Court  may  stay  proceedings  upon  the  counterclaim  until  the  claim  is  dis- 
posed of. 
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the  action  down  for  trial.  No  objection  to  this  course  was  taken 
by  the  defendants;  but  the  defendants,  not  being  satisfied  that 
the  affidavit  adequately  set  up  their  defence,  applied  for  leave 
to  deliver  a further  defence  under  Rule  56  (5);  and,  leave  being 
granted,  delivered  a statement  of  defence  in  which  the  allega- 
tions of  misconduct  were  more  fully  set  forth,  followed  by  a clause 
in  which  it  is  said  that  the  defendants  by  way  of  counterclaim 
repeat  the  allegations  and  ask  for  damages. 

As  I have  said,  I think  the  plaintiff’s  proceeding  was  irregular, 
and  that  he  has  no  right  to  a summary  trial  of  his  claim  for  dam- 
ages, in  respect  of  which  the  writ  is  not  specially  endorsed;  and 
possibly  the  adoption  of  this  course  may  mean  the  abandonment 
of  this  claim. 

The  plaintiff  now  objects  to  the  counterclaim,  relying  upon 
Davis  Acetylene  Gas  Co.  v.  Morrison  (1915),  34  O.L.R.  155.  The 
amended  defence,  as  I understand  Rule  56,  does  not  supersede 
the  defence  set  up  in  the  affidavit ; and  in  the  affidavit  the  counter- 
claim is  relied  upon  as  an  answer  to  the  plaintiff’s  action.  I 
regard  the  question  as  to  whether  a defendant  can  file  an  affidavit 
setting  up  a counterclaim  as  an  answer  to  the  plaintiff’s  action  as 
not  being  determined  by  the  case  referred  to;  for  Mr.  Justice 
Riddell  in  his  judgment  says  (p.  160):  “Whether  a defendant 
can  in  his  affidavit  under  Rule  56  (1)  set  up  a counterclaim,  I 
do  not  consider;”  and  Mr.  Justice  Hodgins,  who  delivers  the 
only  other  judgment,  says  (p.  161):  “If  the  defendant’s  right 
to  set  up  a counterclaim  as  a defence  to  the  action  were  necessarily 
involved  in  this  appeal,  I should  doubt  whether  he  is  debarred  by 
the  language  of  Rule  56  from  obtaining  leave  to  plead  it.” 

In  a more  recent  case  of  Cox  Coal  Co.  v.  Rose  Coal  Co.  (1916), 
11  O.W.N.  22,  the  setting  up  of  a counterclaim  is  not  regarded 
as  improper,  and  the  Court  dealt  with  the  case  on  the  footing 
that  the  counterclaim  was  properly  set  up,  and  followed  the 
practice  indicated  by  Rule  117,  and  on  terms  allowed  a stay  of 
proceedings  until  the  counterclaim  should  be  disposed  of. 

Bearing  in  mind  the  policy  of  the  Judicature  Act,  that  all 
claims  between  the  parties  arising  out  of  the  same  transaction 
should  be  heard  and  determined  in  the  one  suit  or  proceeding,  it 
is,  I think,  better  to  hold  that  a counterclaim  is  an  answer  to 
the  plaintiff’s  claim  within  the  meaning  of  Rule  56  (1),  and  that 
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upon  a motion  for  judgment  under  Rule  57  the  Court  may  either 
award  judgment  or  grant  a stay  of  proceedings  under  Rule  117,  as 
may  be  deemed  proper ; but  that,  if  no  motion  for  judgment  is  made, 
and  the  plaintiff  elects  to  have  a summary  trial,  the  affidavit  which 
embodies  the  counterclaim  is  to  be  treated,  in  the  language  of  Rule 
56  (2),  as,  with  the  claim  endorsed  upon  the  writ,  constituting  the 
record  for  trial.  It  follows,  the  affidavit  having  set  up  this  counter- 
claim, that  it  ought  not  to  be  stricken  out  merely  because  it  has 
been  reiterated  in  the  formal  defence  which  has  been  filed. 

The  appeal  will  therefore  be  dismissed.  Costs  to  the  defend- 
ants in  any  event. 

After  this  judgment  had  been  delivered  my  attention  was 
called  to  the  fact  that  the  counterclaim  in  the  pleading  is  wider 
than  the  counterclaim  in  the  affidavit.  This  does  not,  it  seems  to 
me,  make  any  difference,  as,  there  once  being  a valid  counter- 
claim, there  is  no  decision  shewing  that  it  cannot  be  amended  or 
enlarged. 

The  plaintiff  moved,  under  Rule  507,  for  leave  to  appeal 
from  the  order  of  Middleton,  J. 

The  motion  was  heard  by  Riddell,  J.,  in  Chambers. 

Grayson  Smith , for  the  plaintiff. 

Britton  Osier , for  the  defendants. 

November  2.  Riddell  J.: — On  the  7th  September,  1916, 
this  action  was  begun  by  a writ  claiming:  (1)  arrears  of  salary; 
(2)  commission  on  the  sum  of  $7,331.56,  being  $366.57;  (3)  dam- 
ages for  wrongful  dismissal.  The  usual  warning  to  defendant  was 
printed  on  the  writ  as  being  specially  endorsed — and  the  writ 
was  in  “special  endorsed  writ”  form. 

The  writ  was,  of  course,  irregular,  but  was  not  moved  against. 
The  defendants,  looking  upon  it  as  a specially  endorsed  writ, 
filed,  on  the  19th  September,  an  affidavit  setting  up  that:  (1)  they 
had  a good  defence  on  the  merits;  (2)  they  owed  the  plaintiff 
nothing;  (3)  they  discharged  him  for  cause;  (4)  instead  of  owing 
the  plaintiff  for  salary,  he  owed  them  for  (a)  $800  drawn  by  him 
from  their  funds  and  ( b ) $138.02  also  so  drawn  by  him  and  lent 
to  one  Hunter — they  “by  way  of  counterclaim”  claimed  these 
two  sums  and  interest. 
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On  the  19th  September,  the  action  was  set  down  for  trial  and 
notice  served  on  the  solicitor  for  the  defendants. 

On  the  27th  September,  notice  of  motion  was  served  by  the 
defendants  for  leave  “to  file  a statement  of  defence  in  this  action 
setting  up  further  and  other  answer  to  the  plaintiff’s  claim  or  for 
such  further  or  other  order  as  may  seem  proper.  ” 

On  the  29th  September,  an  order  was  made  by  the  Master  in 
Chambers  allowing  the  defendants  to  “deliver  a statement  of 
defence  setting  up  any  further  or  other  answer  to  the  plaintiff’s 
claim.” 

A statement  of  defence  was  served,  of  which  two  paragraphs 
only  are  in  question:  paragraph  11,  claiming  by  way  of  counter- 
claim the  sum  of  $938.02,  already  mentioned;  and  12,  claiming 
by  way  of  counterclaim  damages  against  the  plaintiff  for  improper 
conduct  in  his  employment.  A motion  was  made  to  strike  these 
out,  which  the  Master  in  Chambers  refused:  an  appeal  from  this 
refusal  was  dismissed  by  my  brother  Middleton — and  I am  now 
asked  for  leave  to  appeal  to  a Divisional  Court. 

There  have  recently  been  several  dicta  in  the  Appellate  Divi- 
sion against  allowing  appeals  except  in  cases  of  real  importance 
and  involving  some  substantial  right — mere  matters  of  practice 
should  (except  in  extraordinary  cases)  be  disposed  of  finally  in 
the  High  Court  Division. 

With  these  dicta,  I am  completely  in  accord — and  on  that 
ground  alone  I might  dismiss  this  motion.  Or  I might  dismiss  the 
motion  on  the  ground  that  this  is  not  wholly  a specially  endorsed 
writ  and  the  Rules  governing  specially  endorsed  writs  are  not 
applicable  in  their  entirety — if  the  plaintiff  desired  to  make  it  a 
specially  endorsed  Writ  he  must  move  to  amend  his  writ,  and,  on 
such  leave  being  given,  of  course,  conditions  would  be  imposed 
allowing  such  a counterclaim  as  we  have  here  to  be  set  up.  I pre- 
fer, however,  to  deal  with  the  case  as  though  the  writ  were  speci- 
ally endorsed. 

The  principles  upon  which  leave  to  appeal  should  be  granted, 
if  at  all,  are  laid  down  in  Robinson  v.  Mills  (1909),  19  O.L.R.  162, 
at  pp.  169,  170;  and  in  Forbes  v.  Davison  (1916),  11  O.W.N.  86; 
and  I do  not  reiterate  them,  though  I venture  to  think  that  they 
have  sometimes  not  been  kept  strictly  in  mind. 

I do  not  think  that  there  is  in  the  present  case  “any  good 
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reason  why  the  decision  should  be  held  to  be  wrong:”  19  O.L.R 
at  p.  170. 

The  Appellate  Division  decided  in  Davis  Acetylene  Gas  Co.  v. 
Morrison , 34  O.L.R.  155  (my  brother  Hodgins  dubitante  but  not 
dissenting),  that,  where  the  defendant  does  not  set  up  a counter- 
claim in  his  affidavit,  Rule  56  (5)  does  not  give  power  to  grant 
leave  to  file  a counterclaim. 

We  declined,  however,  to  consider  whether  a defendant  may 
set  up  in  his  affidavit  a counterclaim — that  has  since  been  (in 
effect)  held  in  the  affirmative  in  Cox  Coal  Co.  v.  Rose  Coal  Co., 
11  O.W.N.  22 — and  I so  hold  both  on  principle  and  on  authority. 
There  is,  therefore,  no  case  of  conflicting  decisions. 

Mr.  Grayson  Smith,  however,  in  his  logical  and  concise  argu- 
ment, urged  that  the  present  case  differs  from  that  in  11  O.W.N. 
— he  produces  the  affidavit,  and  it  appears  that  in  the  affidavit 
the  defendant  sets  up  a claim  for  damages  for  breach  of  contract 
by  the  plaintiff.  Mr.  Smith  claims  that  in  the  present  case  there 
is  set  out  in  the  affidavit  of  merits  no  real  counterclaim  at  all, 
but  that  what  the  defendants  call  a counterclaim  is  really  a set- 
off— he  therefore  contends  that  the  case  is  precisely  on  all  fours  with 
Davis  Acetylene  Gas  Co.  v.  Morrison. 

I think  that  what  the  defendants  call  a counterclaim  in  their 
affidavit  of  merits  is  really  a set-off:  Girardotv.  Welton  (1900), 
19  P.R.  162,  201;  but  there  is  no  objection  to  the  parties  treating 
what  is  really  a set-off  as  a counterclaim : Rule  115.  The  defendants 
set  it  up  as  a counterclaim,  the  plaintiff  did  not  move  against  it 
as  a counterclaim,  but  set  the  case  down  for  trial  with  this  as  a 
counterclaim. 

There  was,  then,  a counterclaim  set  up  by  the  defendants — 
and  I see  no  reason  why  this  should  not  be  amended  or  enlarged 
in  the  same  manner  as  any  other  pleading.  Rule  56  (5)  has  no 
application,  and  indeed  the  order  of  the  Master  in  Chambers 
allowing  an  amendment  does  not  purport  to  allow  a counterclaim 
or  an  amended  counterclaim. 

It  may  be  that  the  defendants  are  not  quite  regular  in  enlarging 
their  counterclaim  without  leave ; but  such  leave  would  be  granted 
as  a matter  of  course,  as  it  would  simply  avoid  the  necessity  of 
another  action. 

Reading  Rule  56  with  the  cases,  I think  the  result  is  that  when 
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a defendant  is  served  with  a writ  specially  endorsed  he  must  Rldde11, J- 

make  up  his  mind  whether:  (1)  he  intends  simply  to  defend  so  1916 
that  he  will  be  quite  satisfied  with  a dismissal  of  the  plaintiff’s  Henderson 
claim;  or  (2)  he  intends  to  demand  the  payment  by  the  plaintiff  Henderson 
to  him  of  damages  or  some  other  judgment  against  the  plaintiff. 

If  the  former  is  made  manifest  by  his  affidavit  of  merits,  he  cannot 
afterwards  be  allowed  to  change  his  election  and  set  up  any  claim 
against  the  plaintiff,  but  must  bring  another  action.  But,  if 
he  has  a claim  against  the  plaintiff  which  he  desires  to  enforce 
over  and  above  the  defence — if  he  has  a claim  which  he  desires  to 
use  not  as  a shield  but  as  a spear — he  must  say  so  in  his  affidavit, 
and  whether  this  be  called  a counterclaim  or  a set-off,  it  is  in 
fact  a counterclaim  and  should  be  treated  as  such. 

This  is,  in  my  view,  certainly  the  case  where  what  may  be 
called  a set-off  is  treated  by  both  parties  as  a counterclaim,  as 
here. 

I dismiss  the  motion  with  costs  to  the  defendants  in  any 
event  of  the  action. 


[APPELLATE  DIVISION.] 
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Re  Watson  and  City  of  Toronto. 
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Municipal  Corporations — Expropriation  of  Land — Compensation — Award- 
Appeal — Quantum — Evidence — Addition  of  Percentage  for  Compulsory 
Taking — View  of  Premises  by  Arbitrator — Reasons  for  Award — Muni- 
cipal Arbitrations  Act , R.S.O.  1914,  ch.  199,  secs.  4,  7- 


The  award  of  the  Official  Arbitrator  fixing  the  compensation  to  be  paid  to 
the  claimant  by  a ,cffy  corporation  for  vacant  land  expropriated  for  park 
purposes  was  upheld  upon  an  appeal  by  the  claimant,  under  sec.  7 of  the 
Municipal  Arbitrations  Act,  R.S.O.  1914,  ch.  199,  seeking  to  increase  the 
amount  awarded — the  opinions  of  expert  witnesses  as  to  the  value  of  the 
land  being  conflicting,  and  the  onus  of  shewing  the  inadequacy  of  the 
amount  awarded  being  upon  the  appellant. 

The  function  and  duty  of  the  appellate  Court  upon  an  appeal  such  as  this 
discussed. 

Where  full  compensation  has  been  awarded,  there  is  no  warrant  for  adding  a 
bonus  or  percentage  to  the  amount  allowed. 

By  sec.  4 of  the  Act,  where  the  arbitrator  proceeds  partly  on  a view  or  upon 
any  special  knowledge  or  skill  possessed  by  him,  he  is  to  put  in  writing  as 
part  of  his  reasons  a statement  of  such  matter;  but  where  the  arbitrator, 
having  had  a view,  does  not  make  the  statement  mentioned,  no  special 
advantage  is  to  be  attributed  to  him;  the  omission  of  the  statement,  were 
it  required,  would  not  be  a reason  for  setting  aside  the  award,  but  for  having 
it  supplemented  in  that  respect. 
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Per  Meredith,  C.J.C.P. : — Cases  such  as  this  depend  much,  if  not  altogether, 
upon  questions  of  fact,  and  so  any  other  case  is  of  little,  if  any,  authoritative 
value. 

Masten,  J.,  adopted  and  applied  the  views  expressed  by  Davies,*  J.,  in  the 
Supreme  Court  of  Canada,  in  Lake  Erie  and  Northern  R.W.  Co.  v.  Muir 
(not  yet  reported),  as  to  the  principle  upon  which  an  appellate  Court  acts 
in  such  a case  as  this. 

Appeal  by  T.  H.  Watson  from  an  award  of  the  Official  Arbi- 
trator for  the  City  of  Toronto  upon  an  arbitration  held  for  the 
purpose  of  determining  what  compensation  should  be  paid  to 
the  appellant  by  the  city  corporation  for  lands  expropriated  for 
public  park  and  boulevard  purposes. 

The  arbitrator  awarded  the  appellant  $52,550,  with  interest 
from  the  time  possession  was  taken  by  the  corporation,  and  costs 
of  the  arbitration. 

The  object  of  the  appeal  was  to  increase  the  amount  awarded; 
the  grounds  are  set  out  in  the  judgment  of  Masten,  J.,  infra. 

i . • 

October  16.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Masten,  JJ. 

I.  F.  Hellmuth , K.C.,  and  J.  W.  Bain,  K.C.,  for  the  appellant, 
argued  that  the  arbitrator,  even  on  his  own  reasoning,  had  failed 
to  give  the  proper  valuation  of  these  properties  in  1912.  He  had 
failed  to  recognise  the  value  for  amusement  purposes  of  the  great 
frontage  on  Humber  street.  If  sales  of  adjacent  properties  were 
taken  as  the  proper  basis,  the  sale  of  the  “Kodak”  property, 
three  miles  away,  should  not  be  selected,  but  rather  the  Chapman 
sale  of  property,  only  a quarter  of  a mile  distant  from  the  Watson 
property.  The  evidence  of  Douglas  Ponton,  an  expert  of  high 
standing  and  great  experience,  should  have  received  more  con- 
sideration. Reference  was  made  to  Re  Ketcheson  and  Canadian 
Northern  Ontario  R.W.  Co.  (1913),  29  O.L.R.  339;  Re  National 
Trust  Co.  and  Canadian  Pacific  R.W.  Co.  (1913),  29  O.L.R.  462, 
especially  at  p.  472,  where  the  rule  in  Massachusetts  is  referred 
to;  Atlantic  and  North-West  R.W.  Co.  v.  Wood,  [1895]  A.C.  257; 
James  Bay  R.W.  Co.  v.  Armstrong,  [1909]  A.C.  624;  Re  Mac - 
pherson  and  City  of  Toronto  (1895),  26  O.R.  558,  per  Street,  J., 
with  reference  to  the  rule  as  to  the  proper  deduction  to  be  made  for 
cost  of  filling-in  and  retaining  wall;  Cedar  Rapids  Manufacturing 
and  Power  Co.  v.  La  Coste  (1914),  30  Times  L.R.  293;  Dodge  v. 
The  King  (1906),  38  S.C.R.  149.  But  little  weight  can  be  given 
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to  the  arbitrator’s  view  of  the  property,  as  he  does  not  allege  any 
reasons  for  relying  on  it. 

Irving  S.  Fairly  and  C.  M.  Colquhoun , for  the  city  corpora- 
tion, the  respondents,  argued  that  the  arbitrator’s  view  of  the 
property  was  essential,  and  relied  upon  it.  If  the  Court  should 
wish  to  view  the  property,  the  respondents  would  have  no  objec- 
tion. It  is  inaccurate  to  say  that  the  arbitrator  took  only  the 
“Kodak”  property  into  consideration  on  the  question  of  prices 
paid  for  adjacent  properties.  The  circumstances  in  connection 
with  the  Chapman  property  are  so  widely  different  that  the  case 
is  of  little  value  for  the  present  purpose.  The  witness  Ponton  was 
the  victim  of  a kind  of  obsession  with  regard  to  the  values  given 
by  him.  There  were  other  available  sites  which  were  not  subject 
to  the  disadvantages  of  the  property  now  in  question,  because  they 
did  not  require  filling-in  etc.  The  rule  in  Massachusetts  referred 
to  by  Hodgins,  J.A.,  in  the  National  Trust  case,  29  O.L.R.  at 
p.  472,  is  open  to  question,  and  the  circumstances  there  were 
different.  They  referred  to  Lefeunteum  v.  Beaudoin  (1897),  28 
S.C.R.  89,  93;  the  Dodge  case,  supra,  per  Idington,  J.,  at  p. 
161;  Re  Cased  and  City  of  Toronto  (1915),  8 O.W.N.  588;  The  King 
v.  Turnbull  Real  Estate  Co.  (1902),  8 Can.  Ex.  C.R.  163,  167. 

Hellmuth,  in  reply. 


App.  Div. 
1916 


Re  Watson 
and 
City  of 
Toronto. 


November  3.  Meredith,  C.J.C.P.: — This  is  a land-owner’s 
appeal  against  an  award,  made  by  the  Official  Arbitrator  for  the 
City  of  Toronto,  fixing  the  compensation  to  be  paid  by  the  cor- 
poration to  him  for  lands  taken  by  them,  from  him,  for  public 
park  purposes. 

The  arbitrator  is  one  who,  if  it  be  true  that  experience  teaches, 
ought  to  be  well-educated  in  the  subject  of  land  values  in  and 
about  Toronto ; from  teaching  not  only  Jiad  in  his  office  of  Official 
Arbitrator,  though  that  has  been  great,  but  also,  and  doubtless 
more  so,  in  his  office  of  head  of  the  Court  of  Revision,  under  the 
Assessment  Act,  of  the  same  municipality:  and,  as  some  evidence 
that  he  is  not  quite  one-sided  in  his  judgment  of  values,  it  is  but 
fair  to  say:  that  at  least  as  many  appeals  come  to  us  from  his 
awards,  on  the  ground  of  over-estimation  of  values  as  of  under- 
estimation of  them. 

Then  the  testimony  given  in  the  arbitration  proceedings,  in 
so  far  as  it  related  to  estimations  of  value,  was  of  even  more  than 
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the  usual  divergent  character,  running  to  extremes  which  seem  to 
me  to  be  well  described  by  the  word  “wild.  ” 

The  arbitration  also  was  one  of  more  then  even  the  usual  pro- 
tracted character  of  arbitrations  in  which  “potentialities/’  ex- 
pectations, dreams,  or  whatever  else  they  may  be  called,  are 
made  to  absorb  the  whole,  or  the  greater  part,  of  the  attention  of 
those  concerned : the  arbitrator  had  several  views  of  the  place  and 
all  its  surroundings;  and  has  dealt,  in  a thorough  manner,  with 
all  the  evidence  adduced  and  all  the  contentions  made  on  each 
side,  even  some  which  seem  to  be  of  a far-fetched  character. 

In  these  circumstances,  we  are  asked,  in  the  midst  of  con- 
flicting opinions  pretty  evenly  balanced  as  to  value,  greatly  to 
increase  the  compensation  awarded;  and  that  we  are  asked  upon 
a number  of  grounds,  which,  as  it  seems  to  me,  may  be  all  com- 
prised in  the  single  demand  for  more,  because  the  arbitrator  has 
not  given  enough.  Certainly,  if  upon  the  whole  evidence,  properly 
considered,  as  we  must  consider  it — whatever  the  arbitrator  may 
have  done  or  left  undone,  if  anything — we  are  unable  to  say  that 
the  compensation  awarded  is  inadequate,  then  this  appeal  must 
be  dismissed.  The  onus  of  convincing  us  of  inadequacy  is  upon 
the  appellant. 

The  main  contention  made  for  the  appellant  seems  to  me  to 
be  this,  in  short:  that  the  arbitrator  ought  to  have  accepted  the 
testimony  of  the  appellant’s  main  witness,  and  to  have  based  his 
award  upon  it:  but,  giving  the  fullest  credit  to  this  witness  for 
sincerity,  I am  unable  to  perceive  any  very  substantial  reason  for 
according  any  special  weight  to  it:  it  is  self-evident  that  the 
witness  was  an  advocate-witness:  and,  as  it  seems  to  me,  he  was 
a witness  carried  away  by  his  enthusiasm  for  the  cause  of 
the  appellant,  in  whose  service  he  was  enlisted:  and,  it  may  be 
added,  in  another  case,  recently  before  us,  he  in  evidence  excused 
the  neglect  of  his  own  business,  by  his  interest  and  services  in 
this  arbitration.  But  it  does  not  need  any  such  circumstance  to 
prove  his  enthusiasm  for  the  appellant’s  cause. 

On  the  other  hand,  one  of  the  main  witnesses,  of  the  land  agent 
witness  character,  was  a gentleman  very  largely  interested, 
pecuniarily  and  in  spirit,  in  the  public  parks  scheme  of  which  the 
taking  of  these  lands  forms  a part;  and  a very  important  part  so 
far  as  this  witness  is  concerned,  because  the  land  in  question  lies 
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on  each  side  of  a highway  lying  between  the -splendid  High  Park 
of  the  municipality  and  the  Humber  river,  a highway  running 
through  lands  in  which  this  witness  is  very  largely  personally 
concerned;  and  the  lands  in  question  so  lying  at  the  head  of  that 
highway — its  portal — would  give  to  the  highway  a bad  “pair  of 
black  eyes”  if,  instead  of  being  “beautified”  for  park  purposes, 
they  should  be  turned  into  grimy  factory-grounds. 
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As  I have  said,  the  opinions  as  to  value  were  pretty  evenly 
divided,  and  some  of  them  go  to  extremes  for  which  there  is 
really  no  foundation  except  perhaps  in  dreams  or  desires:  and, 
that  being  so,  it  is  out  of  the  question  for  us  to  interfere  with  the 
award  upon  such  evidence  only.  Conflicting,  evenly  divided, 
evidence,  a ton  of  which  seems  to  me  to  be  less  helpful  than  an 
ounce  of  dependable  fact. 

Then,  apart  from  such  evidence,  what  is  there  to  go  upon? 
There  are  a number  of  indisputable  facts  of  more  or  less  weight 
which  make  against  the  appellant:  such  as  the  price  he  paid  for 
the  lands  in  question,  and  other  lands,  not  many  years  ago,  a 
price  which  was  a “mere  song”  in  comparison  with  the  sum  he 
asks  us  to  award  him;  such  as  the  assessment  of  the  lands  always 
at  a “mere  song”  value  from  the  time  of  his  purchase  until  they 
were  taken  for  park  purposes,  as  I have  mentioned;  such  as  that 
the  only  ev  dence  given  of  any  offer  for,  or  proposed  sale  of,  the 
lands  in  question,  being  evidence  of  an  offer  to  sell  to  the  re- 
spondents’ witness,  to  whom  I have  referred  as  being  so  much 
interested  in  the  acquisition  of  the  land,  at  $1,000  an  acre,  less 
than  one-  fourth  of  the  sum  per  acre  awarded,  and  an  offer  which 
he  declined  at  that  price.  The  appellant  denied  that  he  was  a 
party  to  that  offer;  but,  whether  he  was  or  not,  what  difference 
does  it  make?  We  are  not  so  much  concerned  with  what  the  appel- 
lant offered  or  did  not  offer;  we  are  mainly  concerned  in  what  the 
lands  could  have  been  sold  for ; and,  this  offer  being  one  made  and 
rejected  in  good  faith,  it  shews  that  at  that  time  the  man  who 
most  wished,  and  needed,  it  would  not  give  $1,000  an  acre  for  it: 
such  as,  that  for  several  years  before  being  taken  by  the  re- 
spondents, it  was  placarded  “for  sale”  by  a Toronto  land  agent 
without  having  induced  a bid  of  any  kind  for  the  purchase  of  it 
or  any  inquiry  respecting  it,  except  from  two  boys  who  wished  to 
“camp”  upon  it  for  a short  time:  it  is  quite  immaterial  that  the 
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owner  did  not  give  his  consent  to  his  lands  being  so  offered  for 
sale;  the  offer  as  an  inducement  to  communications  with  the  land 
agent  respecting  the  purchase  of  it  was  just  the  same:  and,  if  a 
desirable  purchaser  had  been  thus  procured,  the  sale  would  have 
been  made  just  the  same:  and  such  as  the  need  of  extensive  and 
costly  filling-in  and  protection  against  flooding,  work  needed 
before  the  lands  could  be  useful  for  any  money-making  purpose. 

These  facts  seem  to  me  to  go  a long  way  towards  a complete 
answer  to  the  contentions  made  for  the  appellant ; such  contentions 
as  that  the  lands  in  question  were  admirable  sites  for  factories;  and 
were  really  the  only  sites  available  at  the  time  when  they  were  taken 
by  the  respondents.  With  me  it  is  another  case  of  an  ounce  of 
fact  outweighing  an  overflow  of  conflicting  interested  opinions  as 
to  value.  In  saying  interested  opinions,  I intend  to  embrace  land 
agents  generally,  whose  interests  are  best  served  by  high  prices, 
even  though  bubble  prices,  and  activity  in  land  speculations.  If 
these  sites  were  all  that  were  then  left  to  the  great,  for  Canada, 
industrial  city  of  Toronto,  how  is  it  possible  that  they  were  not 
sought  for:  that,  though  advertised,  no  inquiries  regarding  them 
were  made?  It  is  but  a fanciful  notion,  quite  devoid  of  any 
foundation  in  fact  or  in  reason.  As  long,  and  as  frequently,  as 
factories  come,  places  will  be  found  for  them  at  reasonable  prices. 
No  one  has  ever  heard  of  the  desire  for,  or  the  straining  after,  new 
factories  having  been  crushed  or  curbed  by  want  of  sites.  The 
conversion  of  the  Ashbridge  Bay  lands,  in  Toronto,  into  such 
sites,  is  some  evidence  of  this  fact:  a conversion  about  to  be 
undertaken  when  these  lands  were  acquired  by  the  corporation, 
and  which  Ashbridge  Bay  lands,  if  they  had  not  been  taken  by 
the  corporation,  would  have  left  the  locality  open  to  private 
enterprise. 

A still  more  unsubstantial  contention  is  made  in  regard  to  the 
money-making  adaptability  of  these  lands  to  private  enterprise, 
as  places  of  amusement.  There  is  said  to  have  been  only  one  in 
Toronto  until  very  recent  years,  when  another  on  the  outskirts 
entered  the  field,  but  failed.  I am  obliged  to  say  that  conten- 
tions such  as  that,  in  the  circumstances  of  this  case,  seem  to  me 
to  be  but  a waste  of  time,  and  the  more  so  as  the  value  of  the 
lands  for  such  an  exceptional  purpose  is  about  the  same  as  that 
for  the  common  and  general  purpose  of  industrial  enterprise. 
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Then  it  was  said  that  the  arbitrator  had  taken  an  isolated 
case  of  a sale  in  a different  locality  as  his  sole  guide  in  fixing  com- 
pensation in  this  case.  If  he  had  done  so,  in  this  case  and  all  its 
circumstances  and  evidence,  I should  have  felt  obliged  to  say 
that  experience  does  not  always  teach  wisdom.  But  no  one  knows 
better  than  this  Official  Arbitrator  how  little  generally,  and  how 
much  very  occasionally,  a single  sale  may  prove.  Those  who  lay  out 
lands  into  town  lots  do  not  always  luxuriate  in  the  wealth  which 
the  sale  of  all  of  them,  at  the  same  price  as  one  may  have  brought, 
would  have  given  them;  whilst,  on  the  other  hand,  in  a quick 
market  the  price  of  one  lot  may  well  prove  the  value  of  another  or 
others  just  like  it.  That  which  the  appellant  contends  that  the 
arbitrator  did,  I have  stated:  that  which  the  arbitrator  did  was: 
to  state  that  the  sale  of  the  Kodak  lands,  which  were  further 
away  from  the  lands  in  question  than  the  lands  embraced  in 
another  sale  he  was  discussing,  might  be  “looked  at  as  having 
some  bearing  on  at  any  rate  the  value  of  the  easterly  portion” 
of  the  “lands  in  question:”  and  in  saying  that,  and  no  more, 
he  said  something  to  which  no  reasonable  objection  can  be  made. 

These  observations  apply  also  to  the  appellant’s  contention 
that  the  price  of  the  Chapman  land  should  be  the  guide.  Very 
far  from  overlooking  this  transaction,  the  arbitrator  gave  it  due 
consideration,  mentioning  it  in  his  reasons  for  his  award:  and, 
having  been,  as  I understood  counsel  to  say,  one  of  the  arbitrators 
in  the  fixing  the  price  of  that  property,  he  was  especially  well- 
qualified  to  determine  how  much  bearing  that  transaction  should 
have  upon  the  question  of  value  involved  in  this  case. 

It  was  said  for  the  appellant  that  everything  that  happened 
affecting  the  value  of  the  lands  after  they  were  taken  must  be  ex- 
cluded in  fixing  the  compensation,  and  the  arbitrator  seems  to  have 
firmly  held  to  that  view;  so  I desire  merely  to  say  that  that  view 
may,  and  should  not,  be  carried  too  far.  In  case  of  reinstatement 
it  may  not  be  applicable.  But  this  case  is  not  one  of  this  character; 
these  lands  were  held  solely  for  the  purpose  of  making  money  out 
of  them  in  a sale  or  sales  of  them;  so  the  question  is,  how  much 
would  they,  sold  to  the  best  advantage,  with  all  their  possibilities, 
have  brought  by  sale  at  the  time  when  the  respondents  took  them? 
And  there  being  no  market  price  proved  or  provable,  it  is  quite 
proper  to  take  into  consideration,  for  what  it  may  be  worth,  the 
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fact  that  many  persons  at  that  time  believed  that  that  which  has 
happened  since,  and  which  greatly  affects  the  saleable  character 
of  the  lands,  would  happen  as  predicted,  a belief  which  may  have 
affected  the  price  of  land. 

The  arbitrator  went  very  carefully  and  fully  into  the  subject 
of  expenditure  needed  to  make  the  lands  in  question  suitable  for 
factory  sites;  and  he  made  an  estimation  of  it  with  which  I am 
unable  to  find  fault,  in  the  appellant’s  favour:  but,  on  the  other 
hand,  he  seems  to  me  to  have  failed  to  take  into  consideration 
two  things  of  some  importance:  the  cost  of  maintaining  a break- 
water or  dyke  against  river  floods,  and  the  possibility  of  flooding 
over  or  through  the  dyke  or  breakwater,  such  as  sometimes 
happens  in  this  Province. 

My  own  impression,  from  all  the  evidence,  is,  that  the  appel- 
lant’s greatest  aid  in  increasing  the  value  of  his  lands  was  the 
need  of  them  for  the  purposes  to  which  they  are  about  to  be  put ; 
and  I cannot  help  saying  that  he  has  had  the  benefit  of  that  aid 
to  the  fullest  extent  in  the  high  price  he  is  to  get  in  the  com- 
pensation awarded  to  him. 

Upon  the  whole  case,  I can  find  no  good  reason  for  saying 
that  the  appellant  should  have  been  awarded  greater  compensa- 
tion: and  so  would  dismiss  the  appeal. 

Since  the  foregoing  opinion  was  written,  through  the  courtesy 
of  the  Chief  Justice  of  Ontario,  our  attention  has  been  drawn  to 
several  cases  of  appeals  against  awards  of  compensation  for 
lands  taken  under  the  provisions  of  -the  Railway  Act,  and  we  have 
been  furnished  with  copies  of  the  opinions  of  the  Judges  of  the 
Supreme  Court  of  Canada  expressed  in  them;  but  they  do  not 
seem  to  me  to  require  any  change  in  the  views  already  expressed 
by  me  in  this  case:  and  I mention  them  mainly  so  that  it  may 
plainly  appear  that,  though  not  referred  to  upon  the  argument, 
nothing  that  was  said  in  them  has  been  overlooked. 

All  cases  such  as  this  depend  much,  if  not  altogether,  upon 
questions  of  fact,  and  so  any  other  case  is  of  little,  if  any,  author- 
itative value:  each  must  be  decided  upon  its  own  facts,  and  care 
must  be  taken  not  to  decide  any  case  upon  the  facts  of  some 
other  case  in  attempting  to  follow,  or  to  give  effect  to,  the 
views  expressed  by  some  other  Court  or  Judge. 

The  general  principles  applicable  to  the  fixing  of  compensa- 
tion for  lands  taken  are  well-settled,  no  difficulty  lies  in  that 
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direction;  much  difficulty  generally  lies  in  the  estimation  of  such 
compensation  amidst  a great  diversity  of  facts  and  circumstances, 
possibilities  and  probabilities,  and  the  widest  of  conflicting 
opinions  as  to  value. 

There  can  be  no  doubt  as  to  what  our  powers  and  duties  are 
upon  an  appeal  such  as  this:  they  are  fixed  by  statute,*  and  cannot 
be  added  to  or  taken  from  by  opinion  or  adjudication.  An  appeal 
lies  against  such  an  award  as  this  just  as  if  it  were  an  appealable 
judgment  of  a Judge;  and,  in  order  that  the  appellate  Court  may 
deal  more  fully  and  better  with,  all  questions  arising  upon  the 
arbitration,  the  Official  Arbitrator  is  required  to  state  his  reasons 
for  the  award  he  has  made;  and,  when  the  award  is  based  on  any 
special  knowledge  he  may  have,  he  must  inform  the  appellate 
Court  of  it  so  that  it  too  may  have,  as  far  as  possible,  that  advan- 
tage. 

No  Court  could  be  justified  in  giving  effect  to  the  arbitrator’s 
judgment  without  exercising  its  own  judgment  on  all  points  in- 
volved in  the  case.  No  Court  could  be  justified  in  failing  to  hear 
the  case  as  carefully  and  fully  as  if  it  were  being  heard  for  the 
first  time:  but  that  in  no  way  prevents  or  is  inconsistent  with 
giving  due  weight  to  any  advantages  the  arbitrator  may  have 
had  over  those  which  the  Court  may  have  in  coming  to  a right 
conclusion,  nor  from  declining  to  interfere  with  the  award  unless 
well-convinced  of  some  error  in  it. 

It  was,  of  course,  a slip  of  the  tongue,  or  of  the  memory,  to 
say  that  the  award  stands  on  the  same  footing  as,  or  should  be 
treated  as  if,  a verdict  of  a jury.  There  is  no  appeal  in  this 
Province  against  the  verdict  of  a jury;  there  is  an  appeal  against 
a judgment  of  a Judge,  and  against  suclran  award  as  this,  expressly 
given.  There  is  a wide  difference  between  a verdict  and  an  award. 

In  regard  to  the  adding  of  any  arbitrary  amount  to  any  sum 
fixed  by  the  arbitrator,  it  is  impossible  for  me  to  think  that  any 
Judge  has  expressed  the  opinion  that,  after  full  compensation  has 
been  allowed,  anything  in  the  nature  of  a bonus  addition  is  to  be 
made  to  the  sum  of  the  full  compensation.  When  power  to  take 

*The  Municipal  Arbitrations  Act,  R.S.O.  1914,  ch.  199,  sec.  7,  provides: 
“The  award  may  be  appealed  against  to  a Divisional  Court  in  the  same 
manner  as  the  decision  of  a Judge  of  the  Supreme  Court  sitting  in  Court  is 
appealed  from.  . . .” 
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lands  is  given,  it  is  usual  for  some  one  to  contend  and  urge  that 
something  more  than  full  compensation  should  be  paid  to  the 
land-owner,  whether  10,  20,  30,  40,  or  50  per  cent.:  but  invari- 
ably the  Legislature  has  refused  to  sanction  any  such  addition 
or  to  allow  to  the  land-owner  anything  but  compensation:  there- 
fore for  the  Courts  to  do  so  would  be  legislation,  not  adjudica- 
tion, and  legislation  of  a most  flagrant  character.  Even  if  it 
could  be  that  any  Court  should  so  decree,  I cannot  see  how  any 
juror-arbitrator,  having  regard  for  his  oath  of  office,  could  give 
effect  to  it,  could  do  otherwise  than  obey  the  statute,  and  let  the 
Court  take  the  responsibility  of  giving  the  bonus  addition. 

In  the  case  upon  this  point  to  which  the  Chief  Justice  has 
directed  our  attention,  I find  nothing  to  warrant  a contention  that 
anything  more  than  compensation  should  be  awarded.  In  that 
case  the  arbitrator  had  added  10  per  cent,  to  a sum  estimated 
by  him,  not,  as  I understand  it,  as.  a bonus,  but  as  part  of  the 
compensation,  and  a part  not  included  in  the  estimated  sum; 
that  is  to  say,  that,  having  taken  into  account  certain  more 
easily  calculated  amounts  of  compensation,  for  other  things  not 
easily  calculated  and  not  included  in  the  calculated  amount,  10 
per  cent,  was  added  as  a reasonable  valuation  of  these  things. 
In  principle  that  is  not  wrong:  whether  right  or  wrong  in  that 
particular  case  as  a matter  of  fact  is  unimportant  in  this  case, 
for  in  that  respect  that  case  has  no  authoritative  effect  upon  any 
other. 

In  this  case  full  compensation  has  been  awarded  by  the  arbi- 
trator; and  so  there  could  be  no  justification  for  adding  a farthing 
to  the  amount  awarded,  unless  taken  off  first  for  the  pleasure  of 
adding  it  again.  . * 

And  it  should  be  added  that,  though  mentioned  in  the  reasons 
for  appeal,  the  point  that  10  per  cent,  should  be  added  was  not 
contended  for  or  even  mentioned  by  either  counsel  of  the  two 
heard  on  the  appellant’s  behalf.  In  this  case,  instead  of  adding 
anything  for  contingencies,  it  would  be  much  fairer  to  take  off 
a large  sum,  for  no  one  can  doubt  that,  had  the  respondents  not 
taken  the  lands,  they  would  still  be  on  the  appellant’s  hands, 
burdened  with  the  depressing  effect  of  the  war  upon  land  specu- 
lations. 

And  I may  add  that  no  rule  or  practice  of  adding  10  per  cent, 
or  any  other  fixed  amount  prevails,  or  has  prevailed,  in  this 
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Province;  but  such  a method  of  computation  has  been  more  than 
once  disapproved. 

A ground  of  appeal  which  was  both  stated  in  the  notice  of  the 
appeal  and  mentioned  in  the  argument  was:  that  the  arbitrator 
had  not  set  out  in  his  reasons  for  his  award  the  information  which 
sec.  4 of  the  Municipal  Arbitrations  Act  requires;  but  the  Act 
does  not  require  it  except  where  the  arbitrator  proceeds  partly 
on  a view  or  upon  any  special  knowledge  or  skill  possessed  by 
him : and  so,  where  not  so  set  out,  no  special  advantage  in  either 
way  is  to  be  attributed  to  him:  and,  if  the  point  had  been  well 
taken,  the  case  could  not  be  one  for  setting  aside  the  award,  but 
would  be  one  for  having  it  supplemented  in  that  respect. 

Masten,  J.: — This  is  an  appeal  from  the  award  of  P.  H. 
Drayton,  Official  Arbitrator,  dated  the  22nd  December,  1915, 
by  which  he  awarded  payment  by  the  Corporation  of  the  City  of 
Toronto  to  the  claimant  of  the  sum  of  $52,550,  with  legal  interest 
from  the  time  of  taking  possession,  as  full  compensation  for  the 
taking  of  the  lands  and  premises  in  question.  The  appellant  con- 
tends that  the  sum  so  awarded  is  insufficient,  and  seeks  to  have  it 
increased.  The  grounds  set  forth  in  the  notice  of  appeal  are  as 
follows : — 

“ 1.  That  the  award  is  against  law  and  evidence  and  the  weight 
of  evidence. 

“2.  That  the  learned  arbitrator  failed  to  distinguish  between 
the  value  of  the  evidence  of  properly  qualified  experts  and  the 
evidence  of  those  who  undertook  to  pass  judgment  upon  the  evi- 
dence that  had  already  been  given,  and  who  had  no  knowledge 
of  the  conditions  and  values  in  the  neighbourhood  of  the  pro- 
perties expropriated. 

‘3.  That  the  learned  arbitrator  erred  in  holding  that  the  evi- 
dence as  to  the  values  of  the  surrounding  property  had  no  bearing 
on  the  value  of  the  property  expropriated,  and  based  his  award  on 
the  sale-price  of  another  manufacturing  site  situated  over  three 
miles  away. 

“4.  That  the  learned  arbitrator  failed  to  pay  proper  considera- 
tion to  the  fact  that  the  property,  having  a frontage  on  the  Hum- 
ber river  of  about  880  feet,  had  a value  for  amusement  purposes, 
and  also  failed  even  to  consider  the  evidence  submitted  that 
excursion  amusement  business  could  be  profitably  conducted. 
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“5.  That  the  learned  arbitrator  had  ignored  the  evidence 
shewing  the  small  sum  that  would  be  required  to  be  expended 
(upon  the  admission  of  both  parties)  to  make  the  Watson  pro- 
perty available  for  industrial  or  any  other  purpose. 

“6.  That  the  learned  arbitrator  did  not  consider  the  great 
potential  value  of  the  property  for  industrial  purposes,  nor  the 
great  scarcity  of  such  sites  at  the  date  of  expropriation. 

“7.  That  the  learned  arbitrator  failed  to  give  weight  to  the 
evidence  as  to  the  enhanced  value  for  either  industrial  or  amuse- 
ment purposes  caused  by  the  large  extent  of  river  frontage,  and 
did  not  consider  the  evidence  as  to  leases  and  values  of  river 
frontage  in  the  immediate  vicinity. 

“8.  That  the  learned  arbitrator  failed  to  give  any  considera- 
tion to  the  fact  that  this  property,  at  the  date  of  the  expropriating 
by-law,  was  practically  the  only  available  site  for  manufacturing 
purposes  with  a river  frontage. 

“9.  That  he  had  ignored  or  had  failed  to  consider  the  reason- 
able allowance  that  should  be  made  upon  the  compulsory  acquisi- 
tion of  the  property  against  the  will  of  the  owner,  and  that  the 
by-law  expropriating  the  property  was  passed  in  pursuance  of  an 
agreement  between  one  Home  Smith  and  the  Corporation  of  the 
City  of  Toronto,  in  pursuance  of  his  private  scheme. 

“ 10.  That  the  learned  arbitrator  had  ignored  every  potential- 
ity the  property  possessed,  and  had  erred  in  suggesting  that  it 
would  be  a long  time  before  the  lands  would  be  available  for  in- 
dustrial purposes,  without  any  evidence  before  him. 

“11.  That  the  said  arbitrator  was  a salaried  official  of  the 
corporation,  being,  in  fact,  the  Chairman  of  the  Court  of  Revision, 
and  that,  since  the  commencement  of  this  arbitration,  he  had 
been  subjected  to  vicious  attacks  by  the  Mayor,  Aldermen,  and 
officers  of  the  city,  as  was  evidenced  by  the  newspaper  reports 
and  criticisms  published  during  the  progress  of  the  said  arbitra- 
tion and  after  the  evidence  was  concluded  but  before  judgment 
was  delivered,  which  attacks  were  calculated  to  affect  the  mind 
and  judgment  of  the  arbitrator,  and  that  by  reason  thereof  the 
• said  arbitrator  had  failed  to  give  proper  consideration  to  the 
evidence  adduced;  and  therefore  a reconsideration  of  values  was 
justified.  ” 

Were  I sitting  as  the  judge  of  first  instance  determining  the 
matter,  I would,  as  the  evidence  at  present  appeals  to  me,  award 
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to  the  claimant  a larger  sum;  but  that  is  a very  different  thing 
from  saying,  when  sitting  in  an  appellate  tribunal,  that  the  award 
of  the  arbitrator  is  incorrect  and  should  be  set  aside.  On  the 
contrary,  the  opinion  at  which  the  arbitrator  arrived,  after 
viewing  the  property  and  after  listening  at  length  to  all  the  evi- 
dence adduced  before  him  and  seeing  the  witnesses,  is,  consider- 
ing his  extensive  experience  and  local  knowledge  of  values  in  the 
city  of  Toronto,  more  likely  to  be  right  than  any  opinion  I could 
form  by  reading  the  record  before  this  Court. 
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In  the  present  case  the  appeal  is  not  based  on  any  misconduct 
of  the  arbitrator,  on  any  improper  admission  or  rejection  of  evi- 
dence, nor  on  any  omission  to  value  some  element  or  thing  that 
should  have  been  considered,  nor  is  it  said  that  the  arbitrator 
has  otherwise  acted  upon  an  erroneous  principle.  On  the 
argument  in  this  Court  the  appellant  contended  that  the  arbitra- 
tor misapprehended  the  true  effect  of  the  evidence  and  the  weight 
which  ought  to  be  accorded  to  the  testimony  of  the  various  wit- 
nesses; and,  as  a particular  example,  counsel  urged  that  too  great 
weight  was  given  to  one  particular  phase  of  the  testimony  (the 
sale  to  the  Kodak  company)  and  too  little  weight  attached  to 
another  phase  of  the  testimony  (the  Chapman  award).  It  thus 
becomes  a question  of  the  quantum  of  the  award  and  the  weight 
of  evidence,  in  a case  where  the  award  must  depend  upon  an 
opinion  or  estimate,  the  amount  of  compensation  not  being 
accurately  demonstrable. 

The  function  and  duty  of  an  appellate  Court,  under  such  cir- 
cumstances, and  the  principle  upon  which  it  acts,  has  recently 
been  the  subject  of  very  considerable  discussion  in  the  Supreme 
Court  of  Canada,'  and  I have  had  the  opportunity  of  reading  in 
manuscript  some  of  the  judgments  upon  the  matter  recently 
given  out,  and  which  are  not  yet  reported  in  the  regular  reports. 

I cannot  more  accurately  express  the  view  which,  under  the 
circumstances  here  existing,  I entertain,  than  by  quoting  the 
language  of  Mr.  Justice  Davies  in  the  case  of  Lake  Erie  and  North- 
ern R.W.  Co.  v.  Muir.  That  was  an  appeal  from  the  judgment 
of  this  Court  (Re  Muir  and  Lake  Erie  and N orthern  R .W . Co. (1914), 
320.L.R.  150)  increasing  the  compensation  which  had  been  directed 
by  the  majority  of  the  arbitrators  to  be  paid  by  the  railway 
company  to  Muir.  The  arbitrators  allowed  to  the  claimant  the 
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sum  of  $4,250.  This  Court  did  not  accept  either  the  award  of  the 
arbitrators  or  that  of  the  dissenting  arbitrator,  but  assessed  the 
damages  at  $6,897.50.  In  that  case  the  lands,  in  the  same  way 
as  here,  were  vacant  lands.  After  discussing  the  facts,  Mr. 
Justice  Davies  proceeds  as  follows:  “In  a mere  question  of  valua- 
tion alone  where  no  legal  principle  is  involved  and  no  legal  error 
shewn,  I do  not  think  the  Court  should,  except  in  a demonstrable 
case  of  injustice,  substitute  their  own  opinion  for  that  of  the  arbi- 
trators, more  especially  in  a case  such  as  this,  where  a view  and 
inspection  of  the  lands  taken  and  left  seems  essential  to  enable  a 
fair  valuation  to  be  made.  The  Court  is  to  ‘examine  into  the  jus- 
tice of  the  award  given  by  the  arbitrators  on  its  merits,  on  the  facts 
as  well  as  the  law:’  Atlantic  and  North-West  R.W.  Co . v.  Wood, 
[1895]  A.C.  257,  at  p.  263.  But  this  does  not  mean  that  they  are 
entirely  to  supersede  the  arbitrators  and  to  substitute  their  own 
valuation  for  those  of  the  arbitrators  in  a case  where,  in  my  humble 
judgment,  not  possessing  the  great  advantage  of  a view  of  the 
premises,  they  are  not  as  well  able  to  form  as  fair  and  reasonable 
a valuation  as  are  the  arbitrators.  In  short,  as  the  Privy  Council 
say  in  the  case  above  cited,  they  are  to  ‘review  the  judgment 
of  the  arbitrators  as  they  would  that  of  a subordinate  court  in  a 
case  of  original  jurisdiction,  where  review  is  provided  for/  I con- 
fess that,  sitting  here  in  a court  of  appeal,  although  I have  gone 
over  the  evidence  carefully  and  had  the  advantage  of  hearing  the 
views  of  the  contestants,  ably  presented  by  counsel  and  explained 
by  maps  and  plans  and  coloured  sketches,  I do  not  fell  myself 
competent  to  form  a judgment  which  I should  substitute  for  that 
of  the  arbitrators  on  a mere  question  of  the  valuation  of  a right 
of  access  to  the  river.  The  question  therefore  in  my  judgment 
simply  resolves  itself  into  a question  of  quantum,  and,  as  stated 
by  Chief  Justice  Sir  Charles  Fitzpatrick  in  a recent  judgment 
delivered  by  him  in  the  appeal  to  this  Court  of  Canadian  Northern 
R.W.  Co.  v.  Billings,  ‘In  cases  of  this  nature  the  Court,  as  in 
reviewing  the  verdict  of  a jury  or  a report  of  referees  upon  ques- 
tions of  fact,  will  not  reverse  unless  there  is  such  a plain  and  de- 
cided preponderance  of  evidence  against  the  finding  of  the  arbi- 
trators or  commissioners  as  to  border  strongly  on  the  conclu- 
sive.’ ” 

He  then  distinguishes  the  case  of  James  Bay  R.W.  Co.  v. 
Armstrong , [1909]  A.C.  624,  and  proceeds:  “It  seems  to  me, 
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in  considering  these  appeals,  now  becoming  so  very  numerous, 
from  the  awards  of  arbitrators,  that  in  cases  where  it  is  not 
shewn  that  these  arbitrators  have  erred  in  omitting  to  value  some 
element  or  thing  they  should  have  considered,  or  that  they  have 
improperly  considered  some  element  or  thing  they  should  not, 
or  that  they  have  in  their  valuation  acted  upon  some  error  or 
wrong  principle,  which  satisfies  the  court  that  the  award  is 
either  insufficient  or  excessive,  the  court  of  appeal  should  not 
interfere.  That  is  only  another  way  of  saying  that  in  a pure 
matter  of  the  valuation,  not  involving  principles  or  demonstrable 
errors,  the  courts  should  not  substitute  their  own  valuations  for 
that  of  the  arbitrators,  unless  indeed  there  is  such  a plain  and 
decided  preponderance  of  evidence  against  the  finding  of  the 
arbitrators  as  to  border  strongly  on  the  conclusive.  And  I would 
the  more  strongly  submit  that  such  rule  be  followed  in  cases  where 
the  evidence  can  only  be  properly  appreciated  from  a knowledge 
of  the  locality  gained  by  seeing  and  inspecting  the  lands  taken  and 
their  surroundings.’ 7 

The  views  so  expressed  by  Mr.  Justice  Davies  appear  to  have 
the  concurrence  of  the  majority  of  the  Supreme  Court,  as  illus- 
trated by  the  cases  of  Canadian  Northern  Ontario  R.W.  Co.  v. 
Billings ; Canadian  Northern  Ontario  R.W.  Co.  v.  Ketcheson ; and 
Toronto  Eastern  R.W.  Co.  v.  Ruddy ;*  and  to  be  in  accord  with 
the  views  of  the  Privy  Council  as  expressed  in  'Atlantic  and 
North-West  R.W.  Co.  v.  Wood,  [1895]  A.C.  at  p.  263.  In  any  case, 
they  appear  to  me  to  be  binding  upon  us,  in  the  circumstances  of 
the  present  case. 

The  cases  above  referred  to  were  decided  under  the  Railway 
Act.  In  the  present  instance  the  authority  and  jurisdiction  of  the 
appellate  Court  is  determined  by  sec.  7 of  R.S.O.  1914,  ch.  199, 
the  Municipal  Arbitrations  Act,  which  reads  as  follows:  “7. 
The  award  may  be  appealed  against  to  a Divisional  Court  in  the 
same  manner  as  the  decision  of  a Judge  of  the  Supreme  Court 
sitting  in  Court  is  appealed  from,  and  shall  be  binding  and  con- 


App.  Div. 
1916 

Re  Watson 

AND 

City  of 
Toronto. 

Masten,  J. 


*These  cases,  in  the  Supreme  Court  of  Canada,  are  not  reported.  See,  in 
the  Appellate  Division,  Ontario,  Re  Billings  and  Canadian  Northern  Ontario 
R.W.  Co.  (1913),  29  O.L.R.  608;  Re  C.  M.  Billings  and  Canadian  Northern 
Ontario  R.W.  Co.  (1914),  31  O.L.R.  329;  Re  Ketcheson  and  Canadian 
Northern  Ontario  R.W.  Co.  (1913),  29  O.L.R.  339;  Re  Ruddy  and  Toronto 
Eastern  R.W.  Co.  (1915),  7 O.W.N.  796. 
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elusive  upon  all  parties  to  the  reference  unless  appealed  from 
within  six  weeks  after  notice  that  it  has  been  filed.  ” 

In  my  opinion,  the  principles  above  laid  down  in  railway 
cases  apply  at  least  as  strongly,  and  perhaps  more  strongly,  to  an 
appeal  under  the  Act  respecting  Municipal  Arbitrations. 

For  these  reasons,  no  case  having  been  made  which  demon- 
strates in  any  conclusive  manner  that  the  finding  of  the  arbitrator 
is  erroneous,  I would  base  my  conclusion,  on  this  phase  of  the 
appeal,  upon  the  plain  footing  that  it  is  not  a case  where  the 
appellate  Court  ought  to  interfere  with  the  finding  of  the  arbi- 
trator. 

With  respect  to  the  possibilities  of  use  of  the  lands  in  question 
as  an  amusement  park,  such  a use  appears  on  the  evidence  to  be 
not  only  less  likely  but  to  give  to  the  lands  a less  value  than 
its  application  to  an  industrial  use.  Consequently,  it  does  not 
appear  to  me  to  advance  the  claimant’s  case  to  consider  and  dis- 
cuss that  phase  of  the  matter. 

No  doubt,  the  evidence  supporting  this  contention  was  ad- 
missible; but,  when  the  lands  have  been  valued  on  the  higher 
footing,  I fail  to  see  what  advantage  can  accrue  from  discussing  a 
valuation  on  a lower  basis. 

Two  further  points  remain  for  consideration. 

By  his  9th  ground  of  appeal,  the  appellant  submits  that  the 
learned  arbitrator  ignored  or  failed  to  consider  the  reasonable 
allowance  that  should  be  made  upon  the  compulsory  acquisition 
of  property  against  the  will  of  the  owner.  I take  it  that  this  refers 
to  what  is  sometimes  known  as  the  10  per  cent,  rule;  that  is,  the 
method  of  computing  the  compensation  by  first  ascertaining  the 
market  value  of  the  property  and  then  adding  10  per  cent,  for 
compulsory  taking.  That  rule  appears  to  have  received  the 
sanction  of  the  Supreme  Court  of  Canada  in  the  case  of  The  King 
v.  Hunting  Barrow  & Bell  (not  yet  reported). 

But  the  point  was  not  discussed  before  us  on  the  argument, 
and  nothing  has  appeared  to  indicate  that  the  arbitrator  did  not 
apply  the  rule  when  computing  the  allowance  which  he  made. 

Lastly,  it  was  argued  that  the  award  was  bad  because  the 
arbitrator  viewed  the  property  and  failed  to  put  in  writing,  as 
part  of  his  reasons,  a statement  of  the  facts  observed  by  him  and 
relied  on  in  whole  or  in  part  as  the  basis  of  his  award. 
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Section  4 of  the  Municipal  Arbitrations  Act,  R.S.O.  1914,  ch. 
199,  provides:  “Where  the  Official  Arbitrator  proceeds  partly  on 
view  or  upon  any  special  knowledge  or  skill  possessed  by  himself 
he  shall  put  in  writing  as  part  of  his  reasons  a statement  of  such 
matter  sufficiently  full  to  allow  the  Divisional  Court  to  determine 
the  weight  which  should  be  attached  to  it.” 

In  the  present  case  it  does  not  appear  whether  or  not  the  arbi- 
trator did  in  fact  rely  upon  any  new  facts  discovered  by  him 
when  viewing  the  property.  In  a case  where  it  appears  reason- 
able to  suppose  that  advantage  would  result  therefrom,  I would 
think  that  the  determination  of  the  appeal  should  be  held 
over,  and  that  the  arbitrator  should  be  requested  to  supplement 
his  reasons;  but,  where  the  subject-matter  is  vacant  land,  which 
has,  I doubt  not,  been  frequently  viewed  by  every  member  of  this 
Court,  and  where,  so  far  as  I can  see,  nothing  new  can  have  been 
gained  by  the  arbitrator  on  his  view,  it  appears  to  me  to  be  an 
idle  waste  of  time  and  costs  to  refer  the  matter  back  to  the  arbi- 
trator for  any  such  statement  by  him. 

I would  therefore  dismiss  the  appeal  with  costs. 

Riddell  and  Lennox,  JJ.,  concurred. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  Lascelle  and  Wholehan. 


Justice  of  the  Peace — Conviction — Order  Quashing — Protection  of  Justice — 
Forum — Right  of  Appeal — Qualified  Protection — Malice  and  Want  of 
Reasonable  and  Probable  Cause — Public.  Authorities  Protection  Act,  R.S.O. 
1914,  ch.  89,  secs.  3,  4,  8 — Judicature  Act,  R.S.O.  1914 , ch.  56,  secs.  26,  63. 

An  appeal  lies  (Judicature  Act,  R.S.O.  1914,  ch.  56,  sec.  26)  from  an  order  of  a 
Judge,  under  sec.  8 of  the  Public  Authorities  Protection  Act,  R.S.O.  1914, 
ch.  89,  providing  that  no  action  shall  be  brought  against  the  Justice  of  the 
I eace  who  made  a conviction  which  has  been  quashed. 

Semble,  that,  in  strict  practice,  although  an  order  quashing  a Justice’s  con- 
viction is  made  in  Chambers  (Judicature  Act,  sec.  63),  the  protecting  order 
should  be  made  in  Court. 

In  the  circumstances  of  this  case,  it  was  held,  that  an  order  protecting  to  some 
extent  the  Justice  whose  conviction  was  quashed  was  proper,  but  the  pro- 
tection should  not  have  been  extended  to  things  done  maliciously  and 
without  reasonable  and  probable  cause. 

Order  of  Middleton,  J.,  varied. 
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Appeal  by  Lemuel  Lascelle  from  an  order  of  Middleton,  J., 
in  Chambers,  of  the  7th  September,  1916.  The  order  quashed 
the  conviction  of  the  appellant  by  the  Police  Magistrate  for 
Chesterville  for  the  use  by  William  Lascelle,  infant  son  of  the 
appellant,  of  grossly  insulting  language  to  a lady  in  a public 
street  in  Chesterville,  but  protected  the  magistrate  from  action 
against  him,  on  payment  by  him  of  costs.  The  appeal  was  from 
the  part  of  the  order  which  protected  the  magistrate.* 

October  16.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Masten,  JJ. 

G.  A.  Stiles,  for  the  appellant,  said  that  the  conviction  by  the 
Police  Magistrate  had  been  quashed  on  an  application  under  sec. 
63  of  the  Judicature  Act;  but  an  order  had  been  made  at  the  same 
time  protecting  the  magistrate  under  sec.  8 of  the  Public  Auth- 
orities Protection  Act,  R.S.O.  1914,  ch.  89;  that  section  is  per- 
missive, and  not  mandatory.  The  evidence  shews  that  there 
were  absolutely  no  grounds  for  the  conviction,  and  nothing  could 

*The  following  provisions  of  the  Public  Authorities  Protection  Act,  R.S.O. 
1914,  ch.  89,  are  applicable  to  the  questions  discussed  in'  the  argument  and 
judgment: — 

2.  In  this  Act  “Justice  of  the  Peace”  shall  include  a Police  Magistrate,  a 
person  who  is  ex  officio  a Justice  of  the  Peace,  and  a person  who  has  by  law 
the  powers  of  a Justice  of  the  Peace,  either  generally  or  with  regard  to  any 
particular  matter. 

3.  No  action  shall  lie  or  be  instituted  against  a Justice  of  the  Peace  for 
any  act  done  by  him  in  the  execution  of  his  duty  as  such  Justice  with  respect 
to  any  matter  within  his  jurisdiction  as  such  Justice,  unless  the  act  was  done 
maliciously  and  without  reasonable  and  probable  cause. 

4.  — (1)  For  any  act  done  by  a Justice  of  the  Peace  in  a matter  in  which 
by  law  he  has  not  jurisdiction,  or  in  which  he  has  exceeded  his  jurisdiction, 
or  for  any  act  done  under  a conviction  or  order  made  or  a warrant  issued  by 
him  in  such  matter,  any  person  injured  thereby  may  maintain  an  action 
against  the  Justice  in  the  same  case  as  he  might  have  heretofore  done,  and  it 
shall  not  be  necessary  to  allege  or  prove  that  the  act  was  done  maliciously  and 
without  reasonable  and  probable  cause. 

(3)  No  such  action  as  is  mentioned  in  this  section  shall  be  brought  for 
anything  done  under  a conviction  or  order  or  under  a warrant  issued  by  a 
Justice  of  the  Peace  to  procure  the  appearance  of  the  party,  which  has  been 
followed  by  a conviction  or  order  in  the  same  manner,  until  the  conviction 
or  order  has  been  quashed. 

8.  Where  an  order  is  made  quashing  a summary  conviction  the  Court  may 
provide  that  no  action  shall  be  brought  against  the  Justice  of  the  Peace  who 
made  the  conviction. 
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be  obtained  by  an  action  against  the  constable.  It  could  not 
be  said  that  an  action  against  the  magistrate  would  be  of  a vexa- 
tious nature,  and  it  was  not  a case  in  which  protection  should 
be  granted.  He  referred  to  Rex  v.  Nelson  (1908),  18  O.L.R.  484, 
at  p.  487;  Webb  v.  Spears  (1893),  15  P.R.  232;  Rex  v.  Peart 
(1914),  7 O.W.N.  126.* 

J.  A.  Macintosh , for  the  Police  Magistrate,  said  there  was  no 
case  dealing  directly  with  the  point.  He  referred  to  Rex  v. 
Lapointe  (1912),  3 O.W.N.  1469,  20  Can.  Crim.  Cas.  98,  per 
Riddell,  J.,  at  p.  102,  where  he  says  that  “it  is  the  rule  of  the 
Court  to  go  as  far  as  possible  for  the  protection  of  non-profes- 
sional magistrates.”  The  magistrate  here  acted  in  good  faith, 
and  without  malice  or  anything  of  that  kind.  The  discretion 
exercised  by  Middleton,  J.,  in  granting  protection,  should  not  be 
interfered  with. 

Stiles,  in  reply,  said  that  he  was  instructed  that  the  magis- 
trate was  influenced  in  his  action  by  personal  malice. 
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November  3.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.C.P. : — The  appellant,  treating  the  “conviction” 
in  question  as  a conviction  which,  under  sec.  4 of  the  Public 
Authorities  Protection  Act,  must  be  quashed  before  any  action 
can  be  brought  against  the  respondent  for  anything  done  under  it, 
moved,  under  sec.  63  of  the  Judicature  Act,  to  quash  it,  and, 
upon  that  motion,  it  was  quashed;  but,  at  the  instance  of  the 
respondent,  it  was  provided  by  the  order  quashing  the  con- 
viction, under  sec.  8 of  the  Public  Authorities  Protection  Act, 
that  no  action  should  be  brought  against  the  respondent,  who  is 
a Justice  of  the  Peace  and  who  made  the  “conviction.” 

The  appellant  desires  to  retain  the  quashing  order,  but  to 
get  rid  of  the  protection  provision  of  it;  the  respondent  is  con- 
tent that  the  quashing  order  stand,  provided  that  his  protection 
under  it  stand  also;  and  so  the  only  questions  in  which  we  are 
now  concerned  are:  (1)  whether  an  appeal  lies  against  the  pro- 
tecting provision  of  the  order;  and,  if  so  (2),  whether  that  pro- 
vision ought  to  stand.  The  question  whether  sec.  4 of  the  Public 
Authorities  Protection  Act  applies  to  the  case  is  not  raised. 

*See  also  Hunter  v.  Gilkison  (1885),  7 O.R.  735;  Arscott  v.  Lilley  (1886),  11 
O.R.  285,  289,  290. 
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If  sec.  4 be  applicable  to  the  case,  it  takes  away  the  com- 
mon law  right  of  action  which  the  appellant  would  have  if  that 
which  was  done  by  the  respondent  was  done  in  a matter  in  which 
by  law  he  had  not  jurisdiction,  or  in  which  he  had  exceeded  his 
jurisdiction,  until  the  conviction  or  order  has  been  quashed;  but, 
under  sec.  8,  the  Court,  quashing  the  conviction,  “ may  provide 
that  no  action  shall  be  brought  against  the  Justice  of  the  Peace 
who  made  the  conviction.” 


It  is  difficult  to  suggest  any  good  reason  why  an  appeal  should 
not  lie  against  such  a provision  depriving  a person  of  a right  of 
action  which  otherwise  he  would  have.  It  hardly  can  be  that  it 
was  intended  to  confer  the  power  to  deprive  a person  of  such  right 
of  action  without  any  right  of  appeal. 

Under  sec.  26  of  the  Judicature  Act,  subject  to  two  exceptions 
not  in  point,  an  appeal  lies  to  this  Court  from  any  judgment, 
order  or  decision  of  a Judge  of  the  High  Court  Division  in  Court, 
and  from  any  judgment,  order  or  decision  of  a Judge  in  Chambers 
in  regard  to  a matter  of  practice  or  procedure  which  affects  the 
ultimate  rights  of  any  party. 

Under  sec.  63  of  the  Judicature  Act,  a motion  to  quash  a con- 
viction is  to  be  made  in  Chambers,  and  the  like  practice  applies  to 
a motion  to  quash  a conviction  for  a crime,  under  Rules  of  Count 
made  under  the  provisions  of  the. Criminal  Code. 

Under  sec.  8 of  the  Public  Authorities  Protection  Act,  it  is  the 
Court  which  may  provide  that  no  action  shall  be  brought. 

So  it  may  be  that  in  strictness  of  practice  the  conviction 
should  be  quashed  by  order  in  Chambers  and  the  protection 
afforded  by  order  in  Court;  but,  for  the  purposes  of  this  appeal, 
that  is  immaterial. 

Then  should  the  unqualified  protection,  which  the  order  in 
appeal  affords,  stand? 

If  it  should,  then  the  respondent  is  in  a better  position  than 
if  he  had  acted  within  his  jurisdiction,  and  so  had  the  benefit 
of  sec.  3 of  the  Public  Authorities  Protection  Act;  he  seems  to  be 
projected  against  malice  and  want  of  reasonable  and  probable 
cause;  and  that  should  not  be. 

The  case  is  by  no  means  as  favourable  for  the  appellant  as  a 
mere  statement  that  he  was  convicted  for  an  offence  committed 
by  his  son  would  indicate.  According  to  his  own  testimony, 
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given  upon  his  summary  trial,  he  was  only  across  the  road  from 
his  son,  who  is  said  to  be  only  eight  years  of  age,  when  the  son  was 
pestering  the  complainant,  an  old  woman.  If  the  complainant’s 
story  were  true,  it  may  be  possible  that  the  father  might  have 
been  well-convicted  of  the  offence  as  an  accessory;  he  would  un- 
questionably have  been  morally  much  the  more  blameable;  and, 
if  that  be  so,  the  father  might  also  have  been  prosecuted  for  a 
more  serious  offence,  having  testified  that  his  son  was  innocent — 
on  the  occasion  when  the  father  was  there — of  the  offence 
charged  against  him.  Beside  that,  the  man  seems  to  have  made 
no  objection  to  the  charge  being  laid  against  him  instead  of  against 
his  son,  nor  any  attempt  to  pay  or  get  rid  of  the  fine  imposed 
upon  him. 

In  all  the  circumstances  of  the  case,  protection  to  some  ex- 
tent seems  to  me  to  have  been  properly  given,  but  it  should  not 
have  been  unqualified,  it  should  not  have  been  extended  to  things 
done,  if  any,  maliciously  and  without  reasonable  and  probable 
cause. 

I would  vary  the  protection  to  that  extent  and  in  other 
respects  dismiss  the  appeal,  without  costs. 

Appeal  allowed  in  part. 


[APPELLATE  DIVISION.] 


Reed  v.  Ellis. 


Negligence — Master  and  Servant — Insanitary  Condition  of  Factory — Lowering 
of  Vitality  of  Servant  so  as  to  Impair  Disease-resisting  Power — Disease 
Arising  from  Lodgment  of  Germ — Findings  of  Jury — Evidence — Proximate 
Cause — Voluntary  Incurring  of  Risk — Public  Health  Act , R.S.O.  191 A , 
ch.  218. 

In  an  action  for  damages  for  injury  to  the  plaintiff’s  health  by  reason  of  the 
insanitary  condition  of  the  defendants’  factory,  in  which  he  was  employed, 
questions  were  left  to  the  jury  at  the  trial,  the  first  being:  “Was  the  disease 
from  which  the  plaintiff  suffers  the  reasonable  and  probable  consequence  of 
any  negligence  on  the  part  of  the  defendants?”  The  answer  was  “Yes.” 
The  jury  also  found  (2)  that  the  negligence  consisted  in  not  taking  proper 
and  reasonable  precautions  by  some  mechanical  or  other  device  for  disposing 
of  fumes  and  dust;  and  (3)  that  the  plaintiff  did  not  voluntarily  incur  the 
risks  incident  to  his  employment: — 

Held,  assuming  the  correctness  of  the  proposition  that  if  the  negligence  of  a 
master  lowers  the  disease-resisting  power  of  a servant,  the  master  is  answer- 
able  in  damages  for  the  loss  sustained  by  the  servant  through  any  ailment 
attributable  to  impaired  resisting  power  so  caused,  that  the  negligence 
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must  be  the  proximate  cause  of  the  injury;  and  in  this  case  there  was  no 
evidence  proper  for  the  jury  that  the  defendants’  negligence,  if  any,  was 
the  proximate  cause  of  the  plaintiff’s  disease  (tuberculosis). 

Per  Meredith,  C.  J.C.P. : — There  was  no  evidence  upon  which  reasonable  men 
could  find  the  defendants  guilty  of  actionable  negligence  towards  the  plain- 
tiff. Remarks  upon  the  form  of  the  first  question  submitted  to  the  jury. 
Per  Lennox,  J. : — If  the  action  was  to  be  treated  as  one  at  common  law,  the 
finding  that  the  plaintiff  was  not  volens  was  not  supported  by  the  evidence; 
the  maxim  volenti  non  fit  injuria  would  not  be  applicable  if  the  plaintiff 
could  establish  a cause  of  action  arising  out  of  a breach  of  a duty  imposed 
by  statute,  i.e.,  as  contended  by  the  plaintiff,  the  Public  Health  Act,  R.S.O. 
1914,  ch.  218.  But,  whether  the  acfion  was  at  common  law  or  under  the 
statute,  the  plaintiff  had  given  no  evidence  to  shew  that  his  disease  was 
occasioned  by  the  defendants’  negligence. 

Per  Hasten,  J. : — There  was  no  evidence  on  which  the  jury  could  reasonably 
find  that  the  plaintiff’s  disease  was  “the  reasonable  and  probable  conse- 
quence of  any  negligence  on  the  part  of  the  defendants.” 

Appeal  by  the  defendants  from  the  judgment  of  Latchford, 
J.,  upon  the  findings  of  a jury,  in  favour  of  the  plaintiff,  for  the 
recovery  from  the  defendants  of  S3, 000  damages  and  the  costs 
of  the  action. 

The  plaintiff  \yorked  for  the  defendants  in  their  factory  from 
1888  to  1914,  with  two  short  intervals:  His  claim  was  for  injury 
to  his  health  by  reason  of  the  insanitary  condition  of  the  factory. 

The  questions  left  to  the  jury  and  their  answers  were  as 
follows : — 

1.  Was  the  disease  from  which  the  plaintiff  suffers  the  reason- 
able and  probable  consequence  of  any  negligence  on  the  part  of 
the  defendants?  A.  Yes. 

2.  If  so,  in  what  did  such  negligence  consist?  (Answer  fully). 
A.  By  not  taking  proper  and  reasonable  precautions  by  some 
mechanical  or  other  device  for  disposing  of  fumes  and  dust. 

3.  Did  the  plaintiff  voluntarily  incur  the  risks  incident  to  his 
employment  with  the  defendants?  A.  No. 

4.  What  is  the  amount  of  the  damages  sustained  by  the  plain- 
tiff? A.  $3,000. 

October  17.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Masten,  JJ. 

H.  E.  Rose,  K.C.,  for  the  appellants,  referred  to  the  fact  that 
the  plaintiff  had  been  in  the  employ  of  the  defendants  from  1888 
to  1914,  with  the  exception  of  18  months  in  1897  and  1898,  during 
which  he  had  trouble  in  his  throat  and  was  away  in  England  and 
elsewhere.  During  most  of  this  time  he  was  foreman  in  the  polish- 
ing department.  In  this  work  he  used  a “rouge,”  i.e.,  iron  rust 
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in  a paste,  and  it  was  contended  that  his  health  had  been  in- 
juriously affected  by  the  dust,  and  by  the  fumes  from  thn  chemi- 
cals used  in  these  operations.  The  medical  or  expert  evidence 
’ given  by  Professor  Ellis  and  others  does  not  support  this  view. 
The  method  of  operation  was  under  a large  hood,  and  there  was 
a constant  draft  except  when  a counter-draft  was  present.  The 
gilding  had  been  done  for  the  last  six  years  under  the  hood,  which 
made  the  operation  free  from  danger.  The  plaintiff  also  com- 
plained about  the  use  of  a certain  “pickle,”  sulphuric  acid  in 
water,  for  taking  oxide  off  plate.  Professor  Ellis  testified  that 
there  was  no  danger  to  health  in  its  use.  The  operation  in- 
accurately called  “brass-dipping”  by  the  plaintiff  was  not  shewn 
to  be  injurious,  and,  if  it  should  be  so  considered,  the  injury  must 
be  attributed  to  the  negligence  of  a fellow-employee,  for  which 
the  defendants  would  not  be  responsible.  There  is  no  evidence  on 
which  the  jury  could  fairly  say  that  there  was  anything  wrong  in 
the  way  that  the  defendants  conducted  their  business.  As  to 
the  electric  fans,  to  which  the  learned  Chief  Justice  made  refer- 
ence, such  fans  were  used  by  the  defendants  in  all  places  where 
they  should  be  used.  Fewer  men  employed  by  the  defendants 
have  died  from  consumption  during  the  last  27  years  than  the 
general  average  of  such  deaths  in  the  whole  community.  The 
use  of  mechanical  blowers  was  decided  against  by  the  manage- 
ment because  there  was  very  little  dust,  and  the  blowers  were 
very  noisy.  They  were  thought  of  at  one  time  merely  as  a means 
for  saving  the  valuable  gold  dust.  Negligence  cannot  be  im- 
puted to  the  defendants  unless  they  neglected  to  provide  against 
a danger  of  which  they  were  aware,  or  should  have  been  aware: 
Jackson  v.  Grand  Trunk  R.W.  Co.  (1902),  32  S.C.R.  245,  per 
Davies,  J.,  at  p.  257;  Labatt’s  Master  and  Servant,  vol.  3,  pp. 
2716-2719,  and  cases  collected  there;  Corcoran  v.  Wanamaker 
(1898),  185  Penn.  St.  496.  The  Statute  of  Limitations  is  also 
a valid  defence  to  the  action,  as  the  plaintiff  fails  to  prove  that  the 
injury,  if  any,  was  done  within  6 years  previous  to  the  beginning 
of  the  action:  Halsbury’s  Laws  of  England,  vol.  19,  p.  184,  para. 
381,  and  cases  there  cited,  especially  Wilby  v.  Henman  (1834), 
2 Cr.  & M.  658;  Hurst  v.  Parker  (1817),  1 B.  & Aid.  92;  Roscoe’s 
Nisi  Prius  Evidence,  18th  ed.,  p.  677.  Reference  was  also  made  to 
Howe  v.  Fernhill  Collieries  Limited  (1912),  107  L.T.R.  508,  per 
Cozens-Hardy,  M.R.,  who  refers  to  Mitchell  v.  Glamorgan  Coal  Co. 
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(1907),  23  Times  L.R.  588;  Hawkins  v.  Powell’s  Tillery  Steam  Coal 
Co.,  [1911]  1 K.B.  988;  Woods  v.  Toronto  Bolt  Co.  (1905),  11 
O.L.R.  216;  Ainslie  Mining  and  R.W.  Co.  v.  McDougall  (1909), 
42  S.C.R.  420,  per  Idington,  J.,  at  pp.  429,  430.  The  case 
last  named  is  no  authority  against  the  defendants,  and  is  dis- 
tinguishable from  the  Woods  case,  supra.  The  defect,  if  any,  in 
the  works  and  methods  of  the  defendants  is  one  for  which  they 
are  not  liable  to  the  plaintiff.  Wilson  v.  Merry  (1868),  L.R.  1 
Sc.  App.  326,  is  not  distinguishable  from  the  case  at  bar.  There 
is  no  evidence  on  which  a jury  could  find  that  the  plaintiff  did 
not  voluntarily  assume  any  risk  which  he  ran. 

T.  N.  Phelan,  for  the  plaintiff,  respondent,  argued  that  the 
conditions  under  which  the  plaintiff  worked,  as  found  by  the 
learned  trial  Judge  and  the  jury,  had  impaired  his  powers  of  re- 
sistance to  such  an  extent  that  he  had  succumbed  under  their 
influence.  The  duty  imposed  upon  the  defendants  in  respect  of 
which  they  were  guilty  of  negligence  is  statutory,  as  well  as  under 
the  common  law:  Public  Health  Act,  R.S.O.  1914,  ch.  218,  secs. 
73,  74  (a),  110.  [Meredith,  C.J.C.P.: — Can  the  Public  Health 
Act  help  an  individual  in  a private  action?]  There  is  no  reported 
case  on  the  point.  The  position  is  similar  to  that  under  the  Fac- 
tories Act.  If  the  negligence  of  which  the  defendants  were 
guilty  consisted  in  the  breach  of  a statutory  duty,  the  maxim 
volenti  non  fit  injuria  does  not  apply:  McClemont  v.  Kilgour 
Manufacturing  Co.  (1912),  27  O.L.R.  305,  309;  Baddeley  v.  Earl 
Granville  (1887),  19  Q.B.D.  423.  The  question  of  volens  was  left 
to  the  jury,  whose  finding  was  in  favour  of  the  plaintiff.  He 
referred  to  Haight  v.  Wortman  and  Ward  Manufacturing  Co. 
(1894),  24  O.R.  618;  McPhee  v.  Esquimalt  and  Nanaimo  R.W.  Co. 
(1915),  23  D.L.R.  561.  As  regards  the  employer’s  duty  to  provide 
proper  appliances,  which  duty  cannot  be  delegated  to  his  ser- 
vants, the  plaintiff  relies  upon  the  case  of  Toronto  Power  Co.  v. 
Paskwan,  [1915]  A.C.  734,  which  is  exactly  in  point.  The  jury 
have  found  that  the  defendants  were  guilty  of  a breach  of  the 
duty  which  they  owed  to  their  servants.  The  evidence  as  to  the 
dust  is  overwhelming,  and  the  objection  raised  to  the  device  of 
“blowers,”  which  is  used  by  other  firms  and  is  well  known  to  the 
trade,  is  trivial.  The  mere  fact  that  the  plaintiff  remained  in  the 
employment  of  the  defendants  after  knowledge  of  his  danger  is 
not  sufficient  to  shew  his  assumption  of  the  risk,  and  the  onus  is 
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on  the  defendants  to  prove  the  defence  of  volens.  Reference  to 
Midwood  & Co.  Limited  v.  Manchester  Corporation , [1905]  2 K.B. 
597 ; Charing  Cross  etc.  Electricity  Co.  v.  London  Hydraulic  Power 
Co.  (1914),  83  L.J.K.B.  1352.  As  regards  the  proof  of  a causal 
connection  between  the  negligence  of  the  defendants  and  the 
plaintiff’s  disease,  the  proof  is  sufficient  that  conditions  for  which 
the  defendants  were  responsible  produced  the  diseased  condition 
through  the  lowered  vitality  caused  by  the  injurious  gases  from 
which  he  was  not  protected,  as  he  should  and  might  have  been. 
We  have  excluded  all  other  possible  causes.  The  medical  evi- 
dence is  strong  on  this  point:  see  Morrison  v.  Pere  Marquette 
R.R.  Co.  (1912-13),  27  O.L.R.  551,  28  O.L.R.  319;  McArthur  v. 
Dominion  Cartridge  Co.,  [1905]  A.C.  72;  Jones  v.  Canadian  Pacific 
R.W.  Co.  (1914),  83  L.J.P.C.  13,  at  p.  21,  30  O.L.R.  331,  at  p. 
347.  The  breach  of  duty  by  the  defendants  was  so  connected 
with  the  plaintiff’s  injury  as  to  entitle  him  to  go  to  the  jury  upon 
the  question  of  their  liability:  Hagle  v.  Laplante  (1910),  20  O.L.R. 
339.  The  plaintiff  does  not  expect  to  live  long,  and  does  not 
want  a new  trial.  As  to  the  English  cases  cited  on  behalf  of  the 
defendants,  I refer  to  Halsbury,  op.  cit.,  vol.  20,  p.  163,  note  ( n ) ; 
Glasgow  Coal  Co.  v.  Welsh,  [1916]  2 A.C.  1;  Brintons  Limited  v. 
Purvey,  [1905]  A.C.  230.  As  to  the  defence  of  the  Statute  of 
Limitations,  no  cause  of  action  arises  until  some  right  is  invaded, 
and  the  plaintiff  is  aware  that  there  has  been  such  an  invasion. 

Rose,  in  reply. 

November  3.  Meredith,  C.J.C.P.: — A perusal  of  all  of  the 
reporter’s  notes  of  the  trial  of  this  action  makes  it  very  plain  that, 
excepting  in  one  respect,  nothing  was  left  unsaid  upon  the  argu- 
ment of  this  appeal  that  could  be  helpful  to  either  party,  and 
that  the  ground  taken  by  Mr.  Phelan  in  the  plaintiff’s  behalf 
then — differing  from  that  taken  at  the  trial — and  that  ground  only, 
gave  any  support  to  an  argument  in  favour  of  the  plaintiff’s 
right  to  recover  in  this  action;  and  that  the  most  that  could  be 
made  of  that  ground  was  made  by  him  in  the  plaintiff’s  behalf. 
Yet  I am  of  the  opinion  that  the  action  is  a hopeless  one,  if  it  be 
dealt  with,  as  it  must  be,  according  to  the  law  only. 

The  plaintiff  is  by  trade  a jewellery  polisher,  and  as  such 
worked  for  the  defendants,  and  those  whom  they  succeeded  in 
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carrying  on  the  business  which  is  now  carried  on  by  them,  from 
the  year  1888  to  the  year  1914,  with  the  exception  of  one  or  two 
intervals  of  comparatively  short  duration;  certainly  one  beginning 
in  the  year  1896  and  lasting-  a year  and  a half,  owing  to  illness 
from  which,  as  he  testified,  he  had  recovered  so  well  that  before 
going  back  to  the  work  of  his  trade  again  he  had  worked  “ with 
pick  and  shovel  for  two  months.”  This  illness  he  described  in 
examination  in  chief  as  “inflammation  of  the  stomach. ” Through- 
out his  employment  by  the  defendants,  and  those  whom  they 
succeeded  in  the  business,  the  plaintiff  seems  to  have  had,  as  he 
certainly  had  most  of  the  time,  the  position  of  foreman  of  the 
polishers. 

He  left  the  defendants’  employment  finally  in  the  year  1914,  in 
consequence  of  a hsemorrhage  of  the  lungs;  and  then,  as  he  testi- 
fied, for  the  first  time  learned  that  he  had  that  wide-spread  disease 
now-a-days  commonly  called  tuberculosis,  but  better  defined  in 
this  case  by  the  older  name  consumption  or  phthisis,  the  seat  of 
the  disease  being  in  his  lungs;  and  he  is  now  said  to  be  in  an  ad- 
vanced stage  of  that  disease. 

The  case  was  tried  by  a jury,  and  they  found  that  this  disease 
was  “the  reasonable  and  probable  consequence”  of  the  negligence 
of  the  defendants  in  “not  taking  proper  and  reasonable  pre- 
cautions by  some  mechanical  or  other  device  for  disposing  of 
fumes  and  dust.” 

For  the  defendants  it  is  now  contended  that  no  evidence  was 
adduced  at  the  trial  upon  which  reasonable  men  could  find  that 
the  plaintiff’s  present  state  of  illness  was  caused  by  the  breach  of 
any  duty  the  defendants  owed  to  him.  No  observation  was  made 
regarding  the  peculiar  form  of  the  verdict. 

The  ground  which  Mr.  Phelan  now  takes  in  support  of  the 
verdict  is  not  that  the  disease  was  directly  lodged  in  the  plain- 
tiff’s body  through' any  want  of  care  on  the  defendants’  part,  but 
that  their  business  was  carried  on  in  breach  of  their  duty  to  take 
reasonable  care  of  their  servants,  and  that  that  breach  of  duty, 
as  found  by  the  jury,  was  so  long-continued  as  to  lower  the  man’s 
vitality,  and  in  consequence  of  such  lowered  vitality  the  germs 
of  this  disease  were  able  to  find  a lodgment  in  his  body  and  to 
begin  and  carry  on  to  its  present  stage  their  destructive  work, 
and  all  also  that  may  follow. 
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The  proposition  put  plainly  is  this : that  in  all  cases  in  which  the 
negligence  of  a master  lowers  the  disease-resisting  power  of  a 
servant,  the  master  is  answerable  in  damages  for  the  loss  sus- 
tained by  the  servant  through  any  and  every  ailment  that  flesh 
is  heir  to,  attributable  to  impaired  resisting  power  so  caused. 

Speaking  generally,  perhaps  no  fault  can  be  found  with  that 
proposition,  provided  that  the  negligence  is  the  proximate,  not  a 
remote,  cause  of  the  injury;  the  difficulty  lies  in  the  proof,  which 
should  be  convincing. 

Such  cases  as  Morrison  v.  Pere  Marquette  R.R.  Co.,  28  O.L.R. 
319,  Coyle  or  Brown  v.  John  Watson  Limited , [1915]  A.C.  1,  and 
Glasgow  Coal  Co.  v.  Welsh,  [1916]  2 A.C.  1,  are  cases  of  proof : see 
also  Kerr  or  Lendrum  v.  Ayr  Steam  Shipping  Co.,  [1915]  A.C. 
217;  the  disease  followed  hard  upon  the  negligence  which  quickly 
caused  the  physical  depression;  but  there  may  be  cases  in  which 
proof  may  be  impossible,  and  this  case  may  be  one  of  them,  or 
may  be  one  in  which  complete  proof  would  shew  no  cause  of 
action.  However  that  may  be,  it  is  quite  certain  that  the  plaintiff 
might  have  given  much  more  evidence  than  was  adduced  in  his 
behalf  on  this  question.  And  I must  add  that  cases  decided  under 
workmen’s  compensation  legislation  must  be  applied  with  care  to 
such  a case  as  this,  in  which  common  law  rights  only  are  in- 
volved, it  being  said  in  the  highest  British  tribunal  that  “the  dis- 
tinction of  proximate  from  remote  cause  is  not  to  be  vigorously 
pressed  in  the  application  of  the  Workmen’s  Compensation 
Act.” 

In  all  cases  tried  by  a jury  there  must  be  such  evidence,  on  the 
question  of  proximate  cause  as  well  as  of  negligence,  that  reason- 
able men  could  conscientiously  find  both;  and  short  of  such  evi- 
dence the  action  should  be  dismissed  without  going  to  the  jury 
for  determination  in  any  respect;  and,  having  regard  to  the  great 
number  of  other  possible  causes,  in  such  a case  as  this,  there 
should  be  no  laxity  in  the  performance  of  the  duties  of  the  trial 
Judge  upon  the  question  whether  there  is  or  is  not  evidence  to  go 
to  the  jury. 

If  the  plaintiff  in  such  a case  as  this  can  recover,  so,  too, 
could  a plaintiff,  no  matter  what  the  injury  said  to  have  been 
sustained  through  the  lowered  resistance  might  be,  whether 
headache,  stomachache,  typhoid  fever,  or  any  other  of  the  thou- 
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sand  and  one  possible  injurious  effects;  and  if,  upon  evidence 
such  as  that  adduced  in  this  case,  a plaintiff  could  always  go  to 
a generally  sympathetic  jury,  cases  of  this  kind  would  be  very 
numerous;  yet  the  plaintiff  has  not  been  able  to  point  to  a suc- 
cessful one. 

The  defendants  contend  that  there  was  no  evidence  to  go  to  the 
jury  either  upon  the  question  of  negligence  or  of  the  proximate 
cause  of  the  plaintiff’s  condition;  but,  as  the  latter  is  perhaps  the 
stronger  of  these  two  grounds  of  appeal — at  all  events  has  through- 
out been  treated  as  such' — it  may  be  as  well  to  deal  with  it  first. 

The  first  thing  that  strikes  me  as  to  it  is  the  paucity  6f  the 
testimony,  in  the  plaintiff’s  behalf,  adduced  with  a view  to  con- 
necting the  admitted  illness  with  the  alleged  cause  of  it.  The 
plaintiff’s  family  physician  alone  was  called  to  give  professional 
evidence  upon  the  subject;  and  he  was  not  asked  even  to  state 
that,  in  his  opinion,  the  negligence  complained  of  was  the  cause 
of  the  plaintiff’s  present  diseased  condition.  In  the  circum- 
stances of  the  case,  and  having  regard  to  the  nature  of  the  disease, 
it  is  hardly  possible  that  any  intelligent,  truthful  person  could 
say  more  than  this  witness  did  in  his  patient’s  behalf:  that  the 
things  complained  of  by  the  plaintiff  would  make  one  more  liable 
to  the  disease  by  producing  an  irritated  condition  of  the  throat 
and  that  they  would  interfere  with  normal  resistance,  and  that 
the  evidence  which  struck  him  most  was  the  quantity  of  dust, 
and  people  expectorating  who  had  tuberculosis,  that  allowing 
that  sputum  to  dry  and  become  mixed  with  the  dust  is  an  ideal 
condition  for  producing  tuberculosis  and  is  recognised  as  the  most 
common  cause.  But  the  jury  have  not  found  in  the  plaintiff’s 
favour  in  the  latter  respect,  though  it  was  alleged  as  a distinct 
cause  of  action;  and  the  evidence  did  not  warrant  any  .such  finding; 
it  was,  that  the  floors  were  swept  daily  at  noon  after  being  first 
sprinkled  with  water. 

The  physician  who  attended  the  plaintiff  in  his  illness  in  1896-7 
was  not  called  to  say  whether  or  not  it  was  tubercular  in  char- 
acter, though  the  uncontradicted  testimony  of  a professional  wit- 
ness- called  for  the  defence  was,  as  common  knowledge  is,  that  the 
disease  the  plaintiff  now  suffers  from  may  be  very  long-continued 
or  of  short  duration — from  thirty  years  to  a few  days  this  witness 
said — before  causing  death  in  cases  where  it  so  ends.  It  will  not 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


131 


do  to  say  that  the  plaintiff  was  not  called  upon  to  prove  a negative; 
he  was  relying  entirely  upon  circumstantial  evidence,  and  in  his 
own  interests  should  have  excluded  as  many  other  possibilities 
as  he  could;  and,  being  bound  to  prove  a cause  of  action  arising 
within  six  years,  should  have  given  evidence  upon  this  subject, 
and  doubtless  would  have  given  it  if  helpful  to  him. 

The  evidence  at  the  trial  was  directed  chiefly  to  gases  given 
off  by  chemicals  used  in  the  defendants’  trade,  and  dust  from  a 
polishing  powder  also  used  in  the  trade,  and  to  the  means  of 
carrying  off  these  gases  and  such  dust. 

In  regard  to  the  gases,  the  testimony  of  an  eminent  chemist 
called  as  a witness  for  the  defendants  was,  speaking  generally, 
that  they  were  practically  harmless,  as  used  properly  in  this 
trade,  and  could  not  well  be  charged  with  having  any  part  in 
bringing  about  the  plaintiff’s  present  condition.  And  perhaps  it 
may  be  taken  for  granted  that,  if  these  gases  had  such  an  effect  as 
some  of  the  witnesses  described,  upon  human  beings,  they  could 
hardly  have  given  much  aid  to  a mere  germ  struggling  to  pene- 
trate the  human  being’s  mucous  membrane;  and  certain  it  is 
that  some  statistics  shew  that  the  death-rate  of  chemists  from 
tuberculosis  is  extraordinarily  low.  And  in  passing  I may  say 
that  this  witness  testified  that  it  was  impossible  that  any  one 
could  be  “lock-jawed,”  as  one  of  the  plaintiff’s  witnesses  testified 
he  was,  by  the  chemical  fumes. 

So,  too,  it  is  common  knowledge,  in  these  days,  that  inanimate 
dirt  does  not  breed  disease,  nor  is  it  the  lurking  place  of  the  germs 
of  disease;  but  that  such  germs  are  bred  in  animate  beings  and 
distributed  by  those  who  are  possessed  of  them;  and  so  none,  no 
matter  who  or  what  or  where  they  are,  can  be  sure  of  avoiding 
them.  Also,  it  is  impossible  for  any  reasonable  person  to  say 
more  than  it  may  be  that  lowered  resistance  caused  by  some  of  the 
things  complained  of,  or  caused  by  other  of  very  many  things 
which  might  have  a depressing  physical  defect,  may  have  been  a 
cause  of  the  plaintiff’s  present  diseased  condition — and  may  not 
have  been.  Whether  too  remote  a cause  in  such  a case  as  this 
need  not  be  considered  until  proved  to  be  more  than  a possible 
or  probable  cause. 

So,  too,  such  evidence  as  there  was  upon  the  subject  indicated 
that  the  death-rate  from  tuberculosis  of  the  persons  employed 
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in  this  factory,  while  the  plaintiff  was  employed  there,  was  a 
good  deal  below  the  death-rate  from  the  same  cause  throughout 
the  Province. 

Therefore,  if  the  jury  meant  that  lack  of  proper  and  reasonable 
precautions  by  some  mechanical  device  for  disposing  of  fumes  and 
dust  was  the  proximate  cause  of  the  plaintiff’s  disease,  I have  no 
hesitation  in  saying  that  there  was  no  evidence  upon  which 
reasonable  men  could  so  find:  see  Finlay  v.  Guardians  of  Tulla- 
more  Union,  [1914]  2 I.R.  233. 

I am  also  of  opinion  that  there  was  no  evidence  upon  which 
reasonable  men  could  find  the  defendants  guilty  of  actionable 
negligence  towards  the  plaintiff. 

No  witness  who  had  any  special,  or  general,  knowledge  of  the 
subject  was  called  to  condemn  the  defendants’  workshop  or  the 
manner  in  which  their  work,  as  far  as  they  had  control  over  it, 
was  carried  on.  Only  the  plaintiff  and  two  other  workmen  gave 
evidence  in  the  plaintiff’s  behalf  on  the  subject.  For  nearly  a 
quarter  of  a century  the  plaintiff  worked  there,  much  if  not  all  of 
the  time  as  foreman  of  the  work  in  regard  to  which  the  most 
fault  is  found  by  the  plaintiff’s  witnesses;  the  dust  from  the 
polishing.  Some  complaints  were  made  by  him,  but  few,  and 
chiefly  about  the  misconduct  of  his  fellow-workmen;  and  it  may 
be  added  that  a good  deal  of  that  which  is  now  complained  of  is 
attributable  to  such  misconduct,  and  some  was  such  as  the  plain- 
tiff himself,  as  foreman  of  polishers,  would  be  answerable  for. 

No  action  was  brought  or  claim  made  for  the  illness  of  1896, 
though  he  then  had  a right  of  action  if  he  now  have  one.  It  was 
always  open  to  him  to  leave,  or  to  threaten  to  leave,  his  employ- 
ment, as  he  doubtless  would  have  done  if,  during  all  these  years, 
his  employers  had  been  guilty  of  wronging  him,  and  wronging 
him  in  a manner  that  was  undermining  his  health  and  strength. 
In  this  country,  in  these  days,  it  is  not  true,  and  it  is 
doubly  unjust,  to  say  that  a workman  is  not  a free  man  because 
he  is  in  fear  of  losing  his  employment  or  in  fear  of  his  master’s  ill- 
will  if  he  left  or  complained.  It  might  just  as  well  be  said  of  the 
employer  that  he  is  not  a free  man  because  of  fear  of  losing  his 
workmen,  if  not  more  than  that,  suffering  from  their  ill-will.  So, 
too,  it  was  always  open  to  the  plaintiff  to  complain  to  the  medical 
officer  of  health,  secretly  if  he  chose,  in  order  to  have  the  pre- 
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mises  examined  under  the  provisions  of  the  Public  Health  Act, 
so  much  relied  upon  by  him  now. 

A master  is  not  bound  to  provide  all  the  latest  devices  for  the 
care  or  benefit  of  those  he  employs;  he  is  bound  to  take  reasonable 
means  to  protect  them  from  injury  in  his  service;  and,  if  a manu- 
facturing company,  such  as  the  defendants  are,  should  take 
care  to  have  the  advice  of  men  as  competent  as  the  witnesses 
Dr.  Ellis  and  Dr.  Ferguson,  as  to  the  proper  methods  of  carrying 
on  their  business  in  regard  to  fumes  and  dust,  and  their  effect 
upon  the  workmen,  and  should,  in  good  faith,  act  in  accordance 
with  that  advice,  they  assuredly  do  take  reasonable  means  for  the 
protection  of  their  workmen;  and  no  jury  should  be  permitted  to 
find  that  they  did  not,  even  if  a case  should  arise  in  which  it  turned 
out  that  such  means  were  not  sufficient  to  prevent  a particular 
injury.  The  question  as  to  the  gases  and  dust  and  their  effect 
upon  human  beings  cannot  be  answered  out  of  common  know- 
ledge, but  need  to  be  dealt  with  by  those  skilled  in  chemistry 
and  pathology. 

In  this  case  such  advice  was  not  obtained  or  sought  before- 
hand, but,  these  same  persons  now  testifying  to  the  sufficiency  of 
the  means  which  were  adopted,  is  a jury  to  be  permitted  to  say, 
without  any  like  evidence  to  the  contrary,  in  effect,  that  the  de- 
fendants must  adopt  some  other  method  as  well  as  pay  $3,000 
damages,  and  without  having  that  which  is  commonly  called  “the 
proof  of  the  pudding” — proof  that  any  disease  was  really  caused 
by  present  conditions? 

I am  in  favour  of  allowing  the  appeal  and  directing  that  the 
action  be  dismissed. 

Before  parting  with  the  case,  I feel  in  duty  bound  again  to 
call  attention  to  the  unwisdom  of  departing  from  the  usual  and 
well-understood  questions  submitted  to  the  jury  in  negligence 
cases.  No  point  has  been  raised  in  this  respect — it  hardly  could 
be,  a^  all  alike  are  accountable  for  the  form  of  the  questions;  all 
alike  having  apparently  approved  of  them;  at  all  events  no  one 
seems  to  have  disapproved.  Yet  I feel  bound  to  say  that  if  I 
had  been  upon  the  jury  I should  not  have  understood  just  what  the 
words,  “the  reasonable  and  probable  consequences”  of  the  “negli- 
gence,” meant.  “A  probable  consequence”  would  be  plain,  but 
would  not  be  enough,  nor  would  “a  reasonable  consequence,” 
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even  if  one  knew  just  what  was  meant  by  the  words  “ reasonable, 
consequence.”  “Reasonable”  and  “probable”  are  words  quite 
appropriate  to  some  actions,  as,  for  instance,  actions  for  malicious 
prosecution,  but  they  seem  to  me  to  be  inappropriate  here.  “The 
consequence,”  if  sufficient  emphasis  were  put  on  the  word  “the,” 
would  be  nearer  the  mark;  but  why  not,  “Was  any  negligence  of 
the  defendants  the  proximate  cause  of  the  plaintiff's  disease?” 

No  one  can  reasonably  deny  that  in  this  case,  as  in  all  cases  of 
tuberculosis,  there  is,  in  one  sense,  but  one  cause  of  it — the  germ; 
but  that  also,  in  another  sense,  there  are  many,  very  many,  “pro- 
bable” causes  and  “reasonable”  causes  for  lowered  vitality,  but 
so  there  may  be  many  of  infection  without  lowered  vitality. 

Lennox,  J. : — If  this  is  to  be  treated  as  a common  law  action,  we 
have  to  consider  whether,  upon  the  evidence,  twelve  or  ten  reason- 
able men  could  fairly  answer  “No”  to  the  question:  “Did  the 
plaintiff  voluntarily  incur  the  risks  incident  to  his  employment 
with  the  defendants?”  And  I am  strongly  of  opinion  that  the 
evidence  did  not  support  this  finding.  When  the  plaintiff  re- 
turned from  England  and  re-entered  the  defendants'  service,  he 
had  consulted  with  and  been  advised  by  his  physician  as  to  the 
probable  or  possible  effect  of  his  doing  so,  and,  with  this  and  his 
own  knowledge  of  the  conditions  existing  in  the  defendants’ 
factory,  it  is  quite  impossible  for  any  one  who  looks  at  the  matter 
fairly  and  dispassionately  to  say  that  he  did  not  then  and  there- 
after know  and  appreciate  and  voluntarily  assume  the  risks,  if 
any,  he  was  liable  to  encounter  in  the  defendants'  service.  The 
fact,  if  it  is  a fact,  that  he  made  occasional  complaints  does  not 
weaken,  but  rather  emphasises,  this  conclusion:  Thomas  v.  Quarter- 
maine  (1887),  18  Q.B.D.  685  (C.A.) 

The  maxim  volenti  non  fit  injuria  does  not  apply  where  the 
plaintiff  can  establish  a cause  of  action  arising  out  of  a breach  of  a 
statutory  duty:  Baddeley  v.  Earl  Granville,  19  Q.B.D.  423;  and 
Mr.  Phelan  contends  that  the  Public  Health  Act,  R.S.O.  1914,  ch. 
218,  confers  a right  of  action  upon  persons  injured  through  in- 
fraction of  its  provisions.  It  may  be  so.  It  is  a question  in  each 
case  whether  the  Legislature  so  intended  or  not. 

The  Imperial  Public  Health  Act,  1875  (38  & 39  Viet.  ch.  35, 
sec.  66),  provided  that  the  position  of  fire-plugs  was  to  be  in- 
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dicated.  No  penalty  was  imposed  for  default,  and  in  Dawson  & 
Co.  v.  Bingley  Urban  Council , [1911]  2 K.B.  149,  it  was  held  that 
the  statute  gave  a right  of  action  to  a party  injured.  On  the 
other  hand,  a penalty  does  not  necessarily  import  a right  of  action 
as  well,  especially  if  the  only  penalty  is  a fine:  Institute  of  Patent 
Agents  v.  Lockwood,  [1894]  A.C.  347 ; and  again  a penalty  is  not 
inconsistent  with  there  being  a right  of  action  under  the  statute: 
Clarke  v.  Holmes  (1862),  7 H.  & N.  937  (Ex.  Ch.)  Section  66 
of  the  I iperial  Public  Health  Act,  above  referred  to,  was  an 
enactment  primarily  for  the  benefit  of  the  public  generally. 
There  is  more  ground  for  inferring  that  a statute  securing  the 
safety  of  a class,  even  with  express  penal  provisions,  also  confers 
a right  of  action.  The  question  generally,  including  statutes  in- 
volving distinct  criminal  liability,  is  discussed  and  cases  collected 
in  Halsbury’s  Laws  of  England,  vol.  21,  p.  420  et  seq.,  and  the 
distinction  between  protection  of  the  public  generally  and  pro- 
tection of  a class  is  dealt  with  at  pp.  422-3.  It  is  a very  interesting 
question;  but,  in  the  view  I entertain  of  this  action,  it  is  not 
necessary  for  me  to  decide,  and  I do  not  propose  to  indicate  an 
opinion,  as  to  whether  the  plaintiff  has  or  has  not  an  independent 
statutory  right  of  action  under  the  Public  Health  Act.  Statutes 
are  not  unalterable,  and  the  point  now  raised  may  never  have  to 
be  determined. 

I am  of  opinion  that,  whether  the  remedy  is  at  common  law 
or  under  the  statute,  the  judgment  cannot  be  upheld,  for  the 
plaintiff  has  failed  to  shew,  rather  he  has  failed  to  give  evidence, 
that  the  disease  he  is  suffering  from,  tuberculosis,  was  occa- 
sioned by  the  defendants’  negligence  or  the  alleged  condition  of 
their  factory  or  their  system  of  carrying  on  their  operations  or 
business  therein.  The  point  is  not  that,  upon  the  evidence  as 
to  how  the  disease  was  contracted,  I would  have  come  to  a differ- 
ent conclusion;  it  is,  and  I say  it  with  great  respect,  that  there 
was  no  evidence  as  to  how  or  through  what  agency  the  disease  was 
contracted — nothing  to  connect  the  plaintiff’s  injuries  with  the 
defendants’  acts  or  omissions,  assuming  that  the  defendants  were 
negligent.  Mr.  Phelan’s  contention  that  it  was  not  necessary 
to  shew  that  the  germs  of  tuberculosis  were  taken  into  the  plain- 
tiff’s system  in  the  factory,  that  he  was  only  called  upon  to  shew 
that  the  conditions  there  lowered  the  plaintiff’s  vitality,  that  the 
lowered  vitality  exposed  him  to  attack,  and  the  disease  and  the 
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defendants’  liability  resulted,  was  ingenious,  and  weir  and  logic- 
ally reasoned  out,  and,  granted  that  there  was  evidence  to  support 
the  predicated  facts,  is,  I would  think,  a correct  expression  of  the 
law.  The  defendants  would  in  that  case  be  responsible  for  the 
natural  sequence  of  events — the  negligence  would  be  the  efficient 
cause  of  it  all.  Negligence  may  be  the  effective  cause  of  an  in- 
jury, although  it  may  not  be  the  proximate  cause  at  the  time: 
Romney  Marsh  Lords  Bailiff-Jurats  v.  Trinity  House  Corporation 
(1872),  L.R.  7 Ex.  247  (Ex.  Ch.)  It  is  the  effective  cause  when  it 
has  brought  about  the  injury  as  a direct  and  natural  consequence; 
and,  when  the  negligence  is  established  as  the  cause,  liability  follows 
for  all  the  natural  consequences  of  it : Sneesby  v.  Lancashire  and 
Yorkshire  R.W.  Co.  (1875),  1 Q.B.D.42  (C.A.);  Habachv.  Warner 
(1623),  Cro.  Jac.  665;  Smith  v.  London  and  South-Western  R.W. 
Co.  (1870),  L.R.  6 C.P.  14.  The  fault  is  not  in  the  argument  but 
the  premises,  the  lack  of  evidence,  not  merely  the  weakness  or 
uncertainty,  but  absence  of  evidence,  to  connect  the  plaintiff’s 
condition  with  the  defendants’  negligence.  There  must  be  some- 
thing beyond  mere  conjecture,  a link  strong  or  weak  to  connect 
cause  and  event.  It  is  not  enough  to  establish  a possibility  and 
stop  there. 

I cannot  but  regret  the  result,  particularly  in  this  case,  where 
the  plaintiff’s  long  service  with  the  same  employers  indicates  a 
man  of  exceptionally  good  character.  Sympathy  for  a deserving 
man  so  dreadfully  afflicted  is  inevitable,  but  impulse  must  be 
subjugated  in  determining  the  rights  of  litigants. 

The  appeal  should  be  allowed  and  the  action  dismissed,  and 
with  costs  if  asked. 

Riddell,  J.: — I agree  in  the  result. 

Masten,  J.: — This  case  was  presented  before  us  with  great 
skill  and  ability  by  counsel  on  both  sides,  and  the  Court  has 
thereby  been  greatly  aided  in  reaching  a conclusion. 

I am  of  opinion  that  the  appeal  must  be  allowed,  and  base  my 
opinion  on  the  absence  of  evidence  to  establish  a causal  con- 
nection between  the  alleged  failure  .of  the  defendants  to  furnish 
“ proper  and  reasonable  precautions  by  some  mechanical  or  other 
device  for  disposing  of  fumes  and  dirt,  ” and  the  condition  of  ill- 
health  from  which  the  plaintiff  is  suffering  as  a result. 
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On  the  argument  before  us,  counsel  for  the  plaintiff  very  ably 
and  ingeniously  put  his  case  on  the  footing,  not  that  there  was 
evidence  that  the  plaintiff  became  infected  with  the  germs  of 
tuberculosis  in  the  defendants’  factory  through  the  conditions 
there  existing,  but  on  the  ground  that  by  such  conditions  the 
plaintiff’s  vitality  was  lowered  and  his  vigour  so  undermined 
that  he  became  incapable  of  resisting  the  inroads  of  these  ever- 
present bacilli;  in  other  words,  that  the  defendants  deprived  the 
plaintiff  of  the  power  of  saving  himself.  The  jury  were  asked: 
“1.  Was  the  disease  from  which  the  plaintiff  suffers  the  reason- 
able and  probable  consequence  of  any  negligence  on  the  part  of 
the  defendants?  A.  Yes.” 

I can  find  no  evidence  to/  support  that  finding.  Assuming 
that  the  defendants’  factory  came  within  the  purview  of  the  Public 
Health  Act,  R.S.O.  1914,  ch.  218,  secs.  73  and  74,  clause  (i),  as  a 
factory  which  was  not  ventilated  in  such  a manner  as  to  render 
harmless  as  far  as  practicable  any  gases,  vapours,  dust  or  other 
impurities  generated  therein  which  are  injurious  or  dangerous  to 
health,  and  that  a condition  existed  in  the  factory  which  was  a 
nuisance,  yet  there  is  no  proof  that  such  nuisance  occasioned  the 
plaintiff’s  present  condition.  The  most  that  can  be  said  is,  that 
while  the  plaintiff  was  working  in  a place  where  this  nuisance 
existed  he  sickened. 

It  is  a case  of  two  things  occurring  simultaneously  and  in  juxta- 
position, without  any  proof  that  the  one  is  the  cause  of  the  other. 

Not  only  is  there  no  evidence  that  the  plaintiff’s  condition  was 
the  result  of  conditions  in  the  factory,  but  the  one  admitted  fact 
points  strongly  in  the  opposite  direction,  viz.,  that  from  1898  till 
1912,  during  a period  of  fourteen  years,  the  plaintiff  worked  in 
this  very  factory  and  was  throughout  in  good  health. 

I refer  to  the  plaintiff’s  evidence  at  pp.  8 and  9,  where  he 
says: — 

“Q.  And  your  condition  from  1897  until  1912,  fifteen  years — 
what  was  your  condition  of  health?  A.  Good. 

„ “Q.  Ever  have  any  illness  during  that  period  at  all?  A.  Only 
simple  things. 

“Q.  What  is  that?  A.  No  illness;  not  until  these  pains  started. 

“Q.  Any  cough?  A.  Yes;  the  cough  started  with  the  pain 
about  1912.” 
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And  at  pp.  19  and  20  as  follows: — 

“Q.  How  long  were  you  there,  after  your  return  from  Eng- 
land, before  you  thought  your  health  was  at  all  impaired?  A. 
1912  and  1913  was  the  worst  for  the  pains. 

“Q.  Did  you  work  from  1898  to  1912  or  1913  without  observ- 
ing that  either  the  fumes  or  the  dust  or  anything  else  had  affected 
your  health?  A.  Yes. 

“Q.  So  it  was  only  in  1912  or  1913  that  you  observed  any  ill 
effect  from  the  work  you  had  been  doing  or  the  conditions  that 
existed?  A.  Yes. 

“Q.  During  all  those  years,  1898  to  1912 — that  is,  fourteen 
years — you  worked  down  there  without  thinking  that  your 
health  was  being  impaired  to  any  extent?  A.  Yes.” 

It  is  suggested  that  about  1912  the  conditions  changed  so  that 
the  alleged  harmful  conditions  became  more 'accentuated;  but  I 
fail  to  find  evidence  to  support  such  a contention. 

It  thus  appears  that  not  only  is  there  no  evidence  that  the 
conditions  complained  of  by  the  plaintiff  produced  tuberculosis 
in  his  system  or  lowered  his  vitality  so  that  he  was  unable  to  re- 
sist the  disease,  but,  on  the  contrary,  the  evidence  is  that  for  four- 
teen years  he  retained  good  health  under  these  same  conditions; 
and,  that  being  so,  I fail  to  see  how,  in  the  absence  of  any  positive 
and  direct  proof,  there  is  any  basis  on  which  the  jury  could  attri- 
bute to  these  conditions  the  disease  which  he  first  contracted 
after  the  lapse  of  fourteen  years.  If  the  facts  so  warranted,  evi- 
dence might  have  been  given  that  these  conditions  had  produced 
an  abnormal  number  of  cases  of  tuberculosis  among  the  other 
250  employees  of  the  establishment,  but  no  such  evidence  is 
adduced. 

It  therefore  seems  to  me  that  there  is  no  evidence  on  which 
the  jury  could  reasonably  find  that  the  disease  from  which  the 
plaintiff  suffers  is  the  reasonable  and  probable  consequence  of 
any  negligence  on  the  part  of  the  defendants. 

The  appeal  must  be  allowed  and  the  action  dismissed. 


Appeal  allowed. 
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[APPELLATE  DIVISION.]  1916 

June 

Re  Toronto  General  Hospital  Trustees  and  Sabiston.  Nov. 


Arbitration  and  Award — Motion  to  Set  aside  Award  Fixing  Renewal  Rent  of 
Land — Parties  to  Arbitration — Assignee  of  Lease — Further  Assignment- 
Privity  of  Contract  and  Estate — Nullity  of  Award — Point  Raised  for  First 
Time  in  Appellate  Court — Evidence — Use  of  Land  for  New  Purposes — 
Admissibility — Previous  Decision  of  Appellate  Court — Judicature  Act , 
sec.  32 — Grounds  for  Setting  aside  Award — Reviewing  Findings  of  Fact 
of  Arbitrators — Failure  of  Arbitrators  to  Consider  Burden  of  Increased 
Municipal  Taxation — Misconduct  of  Arbitrators — il  Splitting  the  Difference ” 
— Failure  of  Proof. 

Upon  an  appeal  from  an  order  of  the  High  Court  Division  dismissing  the 
lessee’s  application  to  set  aside  an  award  fixing  the  rent  for  a new  term  of 
a renewable  lease : — 

Held,  that  the  appellant,  having  been  a party  to  the  arbitration,  and  having 
taken  part  in  and  adopted  the  arbitration  proceedings,  could  not,  in  the 
appellate  Court,  raise  for  the  first  time  the  contention  that  the  award  was 
a nullity  because  he,  having  been  merely  an  assignee  of  the  lease,  and 
having  in  turn  assigned  it,  though  only  as  security  for  a debt,  had  no 
interest  in  the  matter,  there  being  no  privity,  either  of  contract  or  estate, 
between  the  parties.  And,  semble,  per  Lennox,  J.,  distinguishing  Jamieson 
v.  London  and  Canadian  Loan  and  Agency  Co.  (1897),  27  S.C.R.  435,  that 
this  contention  was  not  well-founded. 

(2)  That  it  was  not  open  to  the  appellant  to  raise  the  point  that  the  arbitrators 
wrongly  admitted  evidence  adduced  with  a view  to  shewing  the  rental 
value  of  the  demised  land  for  factory  purposes,  the  very  point  having  been 
the  subject  of  a decision  by  the  appellate  Court  upon  a case  stated  by  the 
arbitrators  (Re  Toronto  General  Hospital  Trustees  and  Sabiston  (1915),  9 
O.W.N.  75),  acting  upon  which  the  arbitrators  admitted  the  evidence. 
Whether  sec.  32  of  the  Judicature  Act  was  or  was  not  applicable,  the  Court 
could  not  reverse  its  conclusion.  British  Westinghouse  Electric  and  Manu- 
facturing Co.  Limited  v.  Underground  Electric  Railways  Co.  of  London 
Limited,  [1912]  A.C.  673,  distinguished.  Arid,  semble,  it  could  not  be 
reasonably  contended  that  the  lessor,  in  such  a case  as  this,  might  not  give 
evidence  for  the  purpose  of  shewing  the  demised  property  to  be  of  greater 
value  for  some  other  uses  than  that  to  which  it  had  in  the  past  been  put. 

(3)  That  the  new  rental  was  computed  on  the  basis  of  the  use  of  the  property 
for  industrial  purposes,  when  in  fact  it  could  not  be  “made  so  available,” 
was  not  a ground  for  setting  aside  the  award;  and  there  was  no  appeal 
from  the  arbitrators’  finding  of  fact. 

(4)  That,  if  anything  substantial  had  been  omitted  by  the  arbitrators  from 
their  consideration,  it  would  be  proper  to  refer  the  matter  back  to  them 
to  consider  it;  but  there  was  nothing  to  shew  that  they  did  not  take  the 
subject  of  municipal  taxation  into  consideration.  (The  point  raised  was, 
that,  though  fixing  the  rental  upon  the  use  of  tHe  land  for  new  purposes; 
they  did  not  take  into  consideration  the  question  of  higher  taxation  being 
imposed  for  such  use.) 

Per  Lennox,  J. : — The  arbitrators  had  no  right  to  consider  the  taxes;  the 
renewal  rent  was  the  only  thing  submitted  for  their  consideration. 

(5)  That  the  contention  that  there  was  no  award  because  the  amount  awarded 
was  not  the  sum  that  the  judgment  of  any  of  the  arbitrators  had  found 
to  be  right,  but  was  the  result  of  merely  “splitting  the  difference”  between 
the  respective  amounts  which  two  of  the  arbitrators  considered  right, 
failed  upon  the  evidence. 

Order  of  Ealconbridge,  C.JlK.B.,»affirmed. 


Motion  on  behalf  of  Robert  A.  Sabiston  to  set  aside  an  award 
of  arbitrators  fixing  the  renewal  rent  to  be  paid  annually  by  the 
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applicant  for  lands  in  the  city  of  Toronto  leased  to  him  by  the 
trustees. 

May  22.  The  motion  was  heard  by  Falconbridge,  C.J.K.B., 
in  the  Weekly  Court  at  Toronto. 

William  Laidlaw,  K.C.,  for  the  applicant. 

H.  E.  Rose , K.C.,  for  the  trustees. 

June  5.  Falconbridge,  C.J.K.B.: — Several  grounds  were 
taken  in  the  notice  of  motion.  The  following  are  the  only  ones 
seriously  argued: — 

(2)  The  alleged  improper  settlement  of  the  amount  of  the 
award  by  the  third  arbitrator  by  the  splitting  of  the  difference 
between  the  sums  named  by  the  other  arbitrators. 

The  evidence  of  the  third  arbitrator  (His  Honour  Judge 
McGibbon)  entirely  displaces  and  explodes  any  such  theory. 

If  what  was  done  here  is  within  the  mischief  aimed  at  in 
Grand  Trunk  R.W.  Co.  v.  Coupal  (1898),  28  S.C.R.  531,  and 
Fairman  v.  City  of  Montreal  (1901),  31  S.C.R.  210,  then  it  would 
not  be  permissible  for  any  judge  or  board  of  arbitrators  to  fix 
any  figure  between  the  highest  and  the  lowest  ones  given  in  evi-  . 
dence. 

(3)  The  improper  award,  by  reason  thereof,  of  a gross  and 
palpable  overvaluation  of  the  renewal  rent.  This  ground  is  not 
tenable.  The  motion  is  not  an  appeal  from  the  award.  And 
if  it  is  meant  as  an  appeal,  by  way  of  makeweight,  to  the  conscience 
of  the  Court,  I should  say  that,  so  far  from  shocking  the  conscience 
of  the  Court,  the  Court,  using  the  highest  intelligence  it  is  gifted 
with,  is  of  opinion  that  the  award  is  a very  reasonable  one.  One 
well-known  expert  valued  the  property  at  $61,000 — another  one, 
not  so  well  known  to  me,  but  apparently  qualified  by  experience, 
etc.,  put  it  at  $90,000 — 4 per  cent,  on  these  sums  would  be  $2,440 
and  $3,600  respectively.  The  award  is  $1,400  per  annum. 

(8)  And  upon  the  further  ground  that  the  Toronto  General 
Trusts  Corporation,  the  mortgagees  of  the  leasehold  land,  were 
necessary  parties  to  the  settlement  of  the  amount  of  the  re- 
newal rent,  and  that  no  notice  was  given  to  that  corporation 
of  the  said  arbitration. 

Notice  was  given  to  the  Toronto  General  Trusts  Corporation, 
who  did  not  attend,  and  disclaimed  any  interest  in  the  matter. 
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(See  Mr.  Holman's  letter  produced  on  the  argument  of  the  appeal 
before  me.) 

The  arbitration  proceeded  without  any  suggestion  from  Sabis- 
ton  that  he  wanted  the  mortgagees  before  the  Court. 

Jamieson  v.  London  and  Canadian  Loan  and  Agency  Co. 
(1897),  27  S.C.R.  435,  is  not  in  point.  There  is  no  question  here 
of  making  the  mortgagees  pay  anything.  It  is  merely  a question 
between  the  Hospital  Trust  and  Sabiston. 

The  motion  will  be  dismissed  with  costs. 

Sabiston  appealed  from  the  order  of  Falconbridge,  C.J.K.B., 
dismissing  the  motion. 

October  19.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Masten,  JJ. 

W.  Laidlaw,  K.C.,  for  the  appellant,  argued  that  the  award 
was  a nullity,  as  there  was  no  privity,  either  of  contract  or  estate, 
between  the  parties,  the  lease  having  been  assigned  to  a trust 
company.  [Lennox,  J.: — This  point  appears  to  be  taken  too 
late.]  Reference  was  made  to  Jamieson  v.  London  and  Canadian 
Loan  and  Agency  Co .,  27  S.C.R.  435.  The  arbitrators  acted  upon 
an  opinion  of  the  Court  as  to  the  admissibility  of  certain  evidence, 
which  was  erroneous:  British  Westinghouse  Electric  and  Manufac- 
turing Co.  Limited  v.  Underground  Electric  Railways  Co.  of  London 
Limited , [1912]  A.C.  673.  The  view  taken  by  the  Court  was  a 
mere  expression  of  opinion,  and  had  not  the  effect  of  a decision. 
[Riddell,  J.,  referred  to  sec.  32  (1)  of  the  Judicature  Act,  and  said 
that  the  opinion  in  question  was  a decision  on  a point  of  practice, 
which  had  not  been  overruled,  whereas  the  judgment  in  the 
Westinghouse  case  was  given  by  the  ultimate  court  of  appeal.] 
In  making  their  award,  the  arbitrators  had  not  taken  into  con- 
sideration the  taxes  levied  on  the  property.  The  award  was 
also  invalid  because  the  third  arbitrator  arrived  at  his  estimate 
by  “splitting  the  difference"  between  the  other  two 

H.  E.  Rose,  K.C.,  for  the  trustees,  the  respondents,  argued 
that  the  evidence  of  the  third  arbitrator  explained  in  a satis- 
factory manner  the  alleged  “splitting"  of  the  difference.  He 
referred  to  the  judgment  of  the  First  Divisional  Court  in  Re 
Toronto  General  Hospital  Trustees  and  Sabiston  (1915),  9 O.W.N. 
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75,  upon  a case  stated  by  the  arbitrators  in  this  same  arbitration, 
under  sec.  29  of  the  Arbitration  Act,  R.S.O.  1914,  ch.  65.  In  the 
Westinghouse  case,  there  was  error  of  law  apparent  on  the  face 
of  the  award.  The  Jamieson  case  was  dealt  with  by  the  learned 
Chief  Justice  in  the  Court  below.  There  was  no  question  here  of 
making  the  mortgagee  pay  anything.  On  ample  evidence,  the 
award  is  a fair  and  moderate  one. 

Laidlaw,  in  reply,  argued  that  there  was  no  privity  of  estate 
when  the  arbitration  proceedings  were  taken,  and  what  had 
happened  since  then  made  no  difference.  The  law  is  further 
discussed  in  Jamieson  v.  London  and  Canadian  Loan  and  Agency 
Co.  (1899),  30  S.C.R.  14. 


November  3.  Meredith,  C.  J.C.P. : — It  may  be  that  the  points 
now  raised  for  the  first  time  in  this  case,  are,  as-  Mr.  Laidlaw 
assures  us,  points  involving  questions  of  great  importance:  but 
certain  it  is  that  so  far  as  this  appeal  is  concerned  they  present 
no  great  difficulties  and  are  easily  well-disposed  of. 

The  appeal  is  against  an  order  of  the  High  Court  Division 
dismissing  the  appellant’s  application  to  set  aside  an  award  fixing 
the  rent  for  a new  term  of  a renewable  lease. 

Mr.  Laidlaw’s  first  point,  taken  now  for  the  first  time,  and  not 
even  mentioned  in  his  notice  of  this  appeal,  or  elsewhere  hitherto, 
is:  that  the  appellant,  having  been  merely  an  assignee  of  the  lease, 
and  he  having  in  turn  assigned  it,  though  only  as  security  for  a 
debt  he  owed,  has  no  interest  in  the  matter,  and  that,  therefore, 
the  award  is  a nullity. 

But,  if  so,  why  all  this  litigation?  If  a nullity,  how  is  he  hurt 
by  it?  Or  indeed,  if  valid,  what  can  he  expect  to  gain  by  setting 
it  aside,  except  a new  arbitration,  in  which  he  now  says  he  has  no 
concern?  Or  how  can  it  harm  him,  if  he  have  no  interest  in  the 
lease?  And  indeed,  if  he  have:  it  is  said  to  be  optional  with  him 
whether  it  is  renewed  or  not. 

And  it  is  quite  too  late  to  raise  any  such  point,  even  if  there 
were  something  substantial  in  it.  The  appellant  became  a party 
to  the  arbitration  proceedings  at  their  inception,  the  party  on  the 
one  side;  and,  after  conducting,  on  that  side,  a long-drawn-out 
arbitration,  including  an  application  to  the  Court  for  an  opinion 
on  a question  of  admissibility  of  evidence,  moved  against  the 
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award  on  other  grounds,  and  only  now,  at  the  last  moment, 
takes  this  point,  stultifying  himself  in  regard  to  all  his  earlier 
conduct  in  the  matter. 

If  the  appellant  had  taken  this  ground  at  the  outset,  if  he  had 
then  disclaimed  any  interest  in  the  lease,  all  of  these  costly  pro- 
ceedings might  have  been  avoided:  but  that  he  did  not,  because 
in  truth  he  had,  and  has,  a substantial  interest  in  the  lease,  and, 
had  the  arbitration  been  favourable  to  him,  would  have  taken  a 
renewal  of  it:  but  being  against  him,  as  he  thinks,  and  having 
been  moved  against  unsuccessfully,  on  consistent  grounds,  and 
that  motion  having  failed,  this  ground  is  taken,  doubtless  in  the 
forlorn  hope  that  it  may  upset  the  award  and  give  the  appellant 
the  costs  of  the  motion,  and  this  appeal  against  it,  if  not  a chance 
— some  are  exceedingly  hopeful — of  another  arbitration,  upon  a 
new  discovery  that  after  all  the  appellant  really  has  an  interest  in 
the  lease,  a chance  supported  by  an  acceptance  of  the  re-assign- 
ment of  the  lease  to  him  which  has  already  been  made  by  the 
company  to  whom  he  assigned  it  as  security  only,  but  which, 
apparently,  has  not  been  yet  formally  accepted  by  him. 

It  seems  to  me  to  be  a pity  to  waste  time  on  such  a point  as 
this;  and  that  it  would  have  been,  even  if  it  had  been  taken  in 
the  notice  of  this  appeal. 

The  next  point  is,  that  the  arbitrators  wrongly  admitted  evi- 
dence adduced  with  a view  to  shewing  the  rental  value  of  the  prop- 
erty for  factory  purposes:  and  it  was  on  this  very  point  that  the 
arbitrators  and  parties  sought  and  obtained  the  opinion  of  this 
Division  of  the  Court,  and,  acting  upon  it,  the  arbitrators  admitted 
the  evidence:  but  it  is  now  contended  that  upon  this  motion  the 
question  is  open'  to  the  appellant  again,  and  that  the  opinion 
then  given  by  this  Division  was  wrong  and  should  be  disregarded : 
relying  upon  the  case  of  British  Westinghouse  Electric  and  Manu- 
facturing Co.  Limited  v.  Underground  Electric  Railways  Co.  of 
London  Limited , [1912]  A.C.  673.  But,  without  considering 
whether  sec.  32  of  the  Judicature  Act  is  or  is  not  applicable,  it 
is  hardly  reasonable  to  ask  this  Division  of  this  Court  to  reverse 
its  conclusion  upon  the  very  point,  in  this  very  matter,  very 
recently:  and,  if  it  were,  I should  be  obliged  to  say  that  I find  it 
difficult  to  understand  how  it  can  be  contended,  reasonably,  that 
the  landlord",  in  such  a case  as  this,  may  not  give  evidence  for  the 
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purpose  of  shewing  the  demised  property  to  be  of  greater  value 
for  some  other  uses  than  that  to  which  it  has  in  the  past  been  put, 
uses  to  which  it  may,  and  can,  be  put  by  the  tenant,  and  to  go 
fully  into  all  matters  bearing  upon  the  question,  subject,  of  course, 
to  reasonable  powers  of  restriction  of  evidence  in  regard  to 
remoteness,  etc.,  etc.  • 

The  next  point  is  covered  by  what  has  been  said  as  to  the  last 
one.  It  is  that  the  new  rental  was  computed  on  the  basis  of  the 
property  being  used  or  industrial  purposes,  when  in  fact  it  could 
not  be  “made  so  available. ” But  that  was  a question  of  fact 
upon  which  the  arbitrators  might  reasonably  find  as  they  did: 
and  there  is  no  appeal  against  the  award.  Nothing  like  a ground 
for  setting  the  award  aside,  because  of  anything  done  or  left  un- 
done by  the  arbitrators  in  this  respect,  has  been  shewn. 

The  next  point  is,  that  the  arbitrators  did  not  take  the  subject 
of  municipal  taxation  into  consideration.  If  anything  substantial 
had  been  by  the  arbitrators  omitted  from  their  consideration,  it 
would  be  proper  to  refer  the  matter  back  to  them  to  consider  it: 
but  there  is  nothing  to  shew — the  contrary  appears — that  they 
did  omit  this  or  any  substantial  material  matter  from  due  con- 
sideration. I understand  Mr.  Laidlaw’s  point  to  be  that,  though 
fixing  the  rental  upon  a use  of  the  land  for  new  purposes,  the 
arbitrators  did  not  take  into  consideration  the  question  of  higher 
taxation  being  imposed  for  such  use. 


And  the  last  point  is,  that  the  arbitrators  did  not  really  make 
an  award;  that  in  truth,  two  of  the  arbitrators  being  wide  apart 
in  their  estimation  of  a proper  rental,  the  third  arbitrator,  without 
exercising  any  judgment  in  the  matter,  induced,  or  forced,  them 
to  agree  upon  a sum  half-way  between  the  amount  which  each  had 
found  to  be  the  proper  sum. 

But  all  this  is  denied  by  the  third  arbitrator,  who  has  testified : 
that,  before  any  attempt  was  made  to  agree  upon  any  amount, 
he  had  exercised  his  judgment  independently  and  had  concluded 
that  the  amount  which  has  been  fixed  by  the  award  was  the  right 
amount. 

The  fact  that  the  amount  upon  which  the  arbitrators  agreed 
was  precisely  midway  between  the  two  amounts  that  the  other 
arbitrators  had  reached,  and  held  out  for;  and  the  affidavit  of 
one  of  the  arbitrators,  that  the  amount  awarded  was  not  the  sum 
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that  the  judgment  of  any  of  the  arbitrators  had  found  to  be 
right,  but  was  the  result  of  merely  “splitting  the  difference” 
between  the  amount  which  he,  and  that  which  the  arbitrator 
appointed  by  the  respondents,  considered  right,  gave  ground  for 
an  attack  upon  the  award  on  this  ground,  but  that  attack  has 
been  met  and  fails  upon  the  evidence  adduced  from  the  third 
arbitrator — a County  Court  Judge. 

I would  dismiss  the  appeal. 
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Lennox,  J. : — This  is  an  appeal  from  the  judgment  of  the  Chief 
Justice  of  the  King’s  Bench  dismissing  a motion  to  set  aside  the 
award,  and  four  grounds  of  appeal  are  taken : — 

1.  There  is  no  privity  of  contract  or  estate  between  Sabiston 
and  the  trustees,  and  we  are  referred  to  Jamieson  v.  London  and 
Canadian  Loan  and  Agency  Co .,  27  S.C.R.  435.  I find  it  difficult 
to  see  how  this  objection  can  be  open  to  the  appellant  at  this 
time.  He  appointed  his  arbitrator,  took  part  in  the  arbitration 
proceedings,  moved  to  set  aside  the  award,  and  appealed  to  this 
Court,  but  never  raised  this  question  until  the  argument  of  the 
appeal.  More  than  this,  Mr.  Laidlaw  contends  that,  by  reason 
of  this,  the  proceedings  are  a nullity;  and,  if  the  facts  are  as 
alleged,  it  may  be  so — if  it  is  so,  the  appellant  has  only  to  resist 
enforcement  of  the  award. 

But,  the  point  having  been  taken,  it  is  just  as  well  to  deal 
with  it.  As  to  privity  of  contract,  I find  that  the  appellant 
is  the  assignee  of  the  lease,  that  it  could  not  be  assigned  without 
the  consent  of  the  trustees,  by  endorsement  on  the  assignment, 
by  which  the  appellant  acquired  the  rights  of  the  original  lessee, 
the  trustees  consented  to  the  transfer,  but  subject  to  all  the  terms 
of  the  original  demise,  and  in  and  by  this  assignment  the  appel- 
lant agreed  to  carry  out  all  the  provisions  and  covenants  of  the 
lease.  When  he  mortgaged  the  leasehold,  by  which,  it  is  argued, 
he  divested  himself  of  all  estate  in  the  land,  he  again  bound  him- 
self to  observe  and  perform  the  covenants  and  obligations  of 
the  lease,  and  remained  entitled  to  possession  until  default  in 
payment  of  the  mortgage-moneys.  Neither  does  the  objection 
as  to  privity  of  estate  appear  to  be  well  taken,  and,  if  either 
question  is  important,  this  is  the  important  one.  Sabiston  has 
not,  as  I interpret  the  mortgage,  parted  with  his  entire  leasehold 
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interest;  and,  if  he  has  not,  the  principle  upon  which  the  Jamieson 
case  was  decided  does  not  apply  That  case  turned  definitely 
upon  the  s’ngle  question,  “Was  any  part  of  the  term  reserved  to. 
the  original  lessee?”  And  it  was  held  in  the  Supreme  Court  of 
Canada  that  there  was  nothing  to  indicate  a reservation  except  in 
the  habendum,  and  this  was  indefinite;  that,  by  the  earlier  pro- 
visions of  the  instrument,  he  had  already  granted  and  conveyed 
the  lease,  the  lands,  and  entire  residue  of  the  term  of  years  without 
reservation;  and,  as  the  habendum  cannot  cut  down  the  grant 
and  was  repugnant,  the  instrument  must  be  construed  as  an  out- 
and-out  assignment,  and  not  as  a sublease.  Where  the  lessee 
re  erves  to  himself  or  excepts  any  residue  of  the  term,  his  estate 
as  to  everybody  else  is  as  it  was  before;  as  to  his  grantee  it  is 
subject  to  what  he  has  granted.  The  grant  in  this  case  is  not  of 
the  residue  of  the  term,  but  of  the  residue  less  one  day.  The 
lease  is  better  drawn  than  in  the  Jamieson  case,  but  I would  not 
like  to  say  that  it  is  consistently  worded  throughout. 

I think  this  objection  fails. 

2.  Evidence  was  admitted  pursuant  to  a decision  of  this  Court 
(the  First  Division)  on  a reserved  case,  and  the  Court  erred. 
This  point  has  the  merit  of  novelty  at  least.  There  is  only  one 
“Court  of  Appeal”  in  this  Province,  and,  however  it  may  be 
constituted  from  time  to  time,  and  even  without  statutory  direc- 
tion, it  will  endeavour  to  follow  its  own  decisions  until  reversed 
by  a higher  Court.  To  do  otherwise  would  be  a scandal  and  lead 
to  endless  confusion.  It  is  not  at  liberty  to  do  otherwise:  Judi- 
cature Act,  sec.  32.  The  British  Westinghouse  Co.  case,  [1912] 
A.C.  673,  was  cited  as  authority  for  the  intervention  of  this  Court. 
It  is  quite  the  other  way.  There  a Divisional  Court  directed  the 
arbitrator  to  accept  certain  properties  or  goods  as  elements  in 
determining  his  award,  and  that  other  matters  could  not  be  con- 
sidered. The  arbitrator  set  out  the  stated  case  and  the  decision 
of  the  Court  upon  the  face  of  his  award,  and  of  course  accepted  and 
acted  upon  the  opinion.  Motion  was  made  to  another  Divi- 
sional Court  to  set  aside  the  award,  upon  the  ground  that  the 
opinion  upon  which  the  arbitrator  acted  was  contrary  to  law. 
The  Court  dismissed  the  appeal  without  argument,  on  the  mani- 
fest ground  of  co-ordinate  authority.  It  went  to  the  Court  of 
Appeal,  and  in  a divided  Court  the  appellant  failed  on  the  merits.- 
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In  the  House  of  Lords,  Viscount  Haldane,  at  p.  686,  explains  that 
in  a higher  tribunal,  the  error  appearing  on  the  face  of  the  award, 
the  decision  could  be  reviewed. 

3.  The  arbitrators  did  not  consider  or  adjust  the  taxes.  They 
had  no  right  to  do  so.  The  lease  provides  that  the  taxes  are  to 
be  paid  by  the  lessee  in  addition  to  rent,  and  the  renewal  rent 
is  the  only  thing  referred  for  consideration  by  the  arbitrators. 

4.  Misconduct  of  the  arbitrators.  There  is  no  satisfactory  evi- 
dence of  misconduct.  The  position  of  arbitrators  is  quasi- 
judicial; each  should  exercise  his  own  judgment,  but  not  dog- 
matically or  arbitrarily;  and  each  may  allow  his  judgment  to  be 
influenced  to  some  extent  by  the  opinion  of  his  associates — it  is 
an  argument  that  he  may  be  in  error,  and  should  be  thoughtfully 
and  seriously  examined  into  and  weighed.  The  valuation  of 
property  is  not  an  exact  science.  The  value  can  seldom  be 
ascertained  by  mathematical  calculation.  The  evidence  was 
startlingly  divergent  in  this  case.  Judge  McGibbon  alone  knows 
how  he  arrived  at  $1,400  a year  as  a fair  rental,  and  the  method 
he  describes  was  reasonable  and  proper.  He  did  not,  he  says, 
fix  upon  this  sum  because  it  was  half-way  between  $800  on  the 
one  hand  and  $2,000  on  the  other.  “Splitting  the  difference” 
does  not  sound  well,  and,  where  it  results  from  disregard  of  the 
evidence  or  failure  of  the  arbitrator  to  exercise  his  best  judgment, 
is  necessarily  improper.  But  facts,  not  phrases,  are  the  important 
consideration  here,  and  I find  no  ground  for  believing  that  im- 
proper methods  or  principles  obtained  in  the  making  of  this 
award. 

In  Kerr  or  Lendrum  v.  Ayr  Steam  Shipping  Co.,  [1915]  A.C. 
217,  an  arbitration  case,  Earl  Loreburn,  at  pp.  222,  223,  says: 
“This  class  of  case  has  led  to  much  refinement.  I do  not  find  it 
very  profitable  to  consider  whether  the  arbiter’s  award  proceeded 
upon  inference  or  on  some  kind  of  speculation  which  was  described 
in  argument  by  four  words  successively,  namely,  conjecture, 
probability,  guess,  and  surmise.  I am  not  qualified  to  draw  a 
precise  line  between  the  thoughts  suggested  by  those  several 
words.  They  seem  to  me  to  run  into  one  another.” 

It  is  not  necessary  for  me  to  characterise  Mr.  Garland’s  con- 
duct, if  he  acted  as  he  says  he  acted.  Fortunately  it  is  an  unusual 
thing  for  an  arbitrator  to  concur  in  an  award  which  he  knows  to 
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be  wrong;  and  in  this  case,  on  his  contention,  seventy-five  per  - 
cent,  higher  than  the  annual  payments  ought  to  have  been 
awarded.  That  his  judgment  may  have  in  fact  been,  at  fault 
does  not  alter  the  quality  of  his  act.  The  tenant  may  not  in  fact 
be  paying  an  excessive  rent.  But,  if  it  should  happen  that  Mr. 
Garland  is  ever  again  called  upon  to  act  as  an  arbitrator,  it  may 
be  salutary,  although  not  gratifying,  for  him  to  reflect  that, 
assuming  the  correctness  of  his  valuation,  by  his  conscious, 
deliberate  neglect  of  his  plain  duty  as  an  arbitrator,  he  has  com- 
mitted, or  assisted  in  committing,  the  man  who  appointed  and 
trusted  him  to  gross  annual  overpayments  of  rent  for  twenty-one 
years,  and  amounting,  with  legal  interest  at  annual  rests,  to  more 
thap.  $22,000.  Comment  is  idle.  I leave  Mr.  Garland  in  the 
limelight  he  has  turned  upon  himself. 

The  questions  whether  a fair  rental  was  fixed  and  whether 
the  award  is  binding  upon  the  appellant  do  not  arise  upon  this 
appeal.  I have  referred  to  the  question  of  privity.  There  may 
be  other  grounds  of  objection  or  defence  open  upon  proper  pro- 
ceedings or  in  answer  to  proceedings.  By  the  lease  the  arbitra- 
tors were  to  be  appointed  and  the  renewal  rent  fixed  during  the 
currency  of  the  first  term.  This  may  be  merely  directory,  and  I 
express  no  opinion  either  way.  The  lease  does  not,  in  express 
terms,  bind  the  lessee  to  accept  a further  term.  But  these  are 
matters  that  we  are  not  called  upon  or  at  liberty  to  deal  with 
upon  this  appeal. 

The  appeal  should  be  dismissed. 

Riddell  and  Masten,  JJ.,  concurred. 


Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Rex  v.  Sinclair. 

Criminal  Law — Theft — Summary  Trial  by  Police  Magistrate — Conviction — 
Motion  to  Quash — Refusal — Appeal — Jurisdiction — Criminal  Code,  secs. 
777  {5),  797,  1013. 

The  summary'  convictions  provisions  of  the  Criminal  Code  do  not  appR 
to  a prosecution  under  sec.  777  (5)  of  the  Criminal  Code,  as  found  in  8 & 

9 Edw.  VII.  ch.  9. 

It  is  only  where  the  trial  has  taken  place  before  two  magistrates  that  an 
appeal  lies  in  the  same  manner  as  from  a summary  conviction  under  Part 
XV. : see  sec.  797  of  the  Code,  as  enacted  by  3 & 4 Geo.  V.  ch.  13. 

The  only  appeal  which  lies  from  a conviction  by  a Police  Magistrate  for 
theft,  upon  a summary  tWal  under  sec.  775  (5),  is  that  given  by  sec.  1013  of 
the  Code.  » 

Where  a Judge  in  Chambers  heard  and  dismissed  a motion  to  quash  such  a 
conviction,  the  appellate  Court  held,  that  the  motion  and  an  appeal  from 
the  order  dismissing  it  were  misconceived,  and  quashed  the  appeal. 

Appeal  by  the  defendant  (by  leave  of  Kelly,  J.),  from  the 
order  of  Clute,  J.,  36  O.L.R.  510,  dismissing  the  defendant’s 
motion  to  quash  his  conviction  by  the  Police  Magistrate  for  the 
City  of  Toronto  on  the  17th  March,  1916.  The  defendant  was 
charged  before  the  magistrate  with  the  theft  of  $5,  was  tried 
summarily  under  sec.  777  (5)  of  the  Criminal  Code,  and  convicted. 

September  26.  The  appeal  came  on  for  hearing  before  the 
First  Divisional  Court  of  the  Appellate  Division  (Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A.,  and  Rid- 
dell, J.) 

~J.  G.  O’Donoghue,  for  the  appellant. 

J.  R.  Cartwright , K.C.,  for  the  Crown. 

The  Court  asked  for  argument  on  the  question  whether  the  „ 
appeal  was  properly  before  it;  and  permitted  counsel  for  the  appel- 
lant to  submit  a written  argument,  the  appeal  standing  mean- 
while. 

The  argument  submitted  may  be  summarised  as  follows : — 
Section  576  of  the  Criminal  Code  gives  power  to  the  Court  to 
make  Rules  (6)  for  regulating  in  criminal  matters  the  pleading, 
practice,  and  procedure  in  the  Court,  including  the  subject  of 
certiorari.  By  virtue  of  such  authority,  Rules  numbered  1279 
to  1288  were  made  by  the  Supreme  Court  of  Judicature  for  On- 
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tario  on  the  27th  March,  1908:  see  Holmested’s  Judicature  Act, 
4th  ed.,  pp.  140  to  142.  Rule  1279  provides  that  in  all  cases  in 
which  it  is  desired  to  move  to  quash  a conviction,  the  proceeding 
shall  be  by  a notice  of  motion.  By  Rule  1284,  the  motion  is  to  be 
returnable  before  a Judge  in  Chambers;  and,  by  Rule  1287,  an 
appeal  shall  lie  from  the  order  of  the  Judge  to  a Divisional  Court, 
if  leave  be  granted  by  a Judge  of  the  High  Court.  Leave  was 
granted  by  Mr.  Justice  Kelly.  These  Rules  are,  still  in  force 
and  applicable  to  criminal  proceedings  in  the  Supreme  Court  of 
Ontario  as  at  present  constituted:  Rex  v.  Titchmarsh  (1914), 
32  O.L.R.  569.  The  provision  allowing  an  appeal  is  a matter  of 
practice  and  procedure:  Rex  v.  Thornton  (1915-6),  33  W.L.R.  178, 
398.  Rule  1287  is  sufficient  authority  for  this  appeal. 


November  8.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O.: — -This  is  an  appeal  by  the  defendant  from 
an  order  of  Glute,  J.,  dated  the  8th  April,  1916,  dismissing  his 
motion  to  quash  his  conviction  made  by  the  Police  Magis- 
trate for  the  City  of  Toronto  on  the  17th  March,  1916.  The 
appellant  was  charged  before  the  Police  Magistrate  with  the  theft 
of  $5,  and  was  tried  summarily  under  sec.  777  (5)  of  the  Criminal 
Code,*  and  was  convicted. 

The  motion  before  Clute,  J.,  and  the  appeal  are  miscon- 
ceived, as  the  summary  convictions  provisions  of  the  Criminal 
Code  do  not  apply  to  a prosecution  under  the  sub-section  referred 
to.  It  is  only  where  the  trial  has  (taken  place  before  two  magis- 
trates that  an  appeal  lies  in  the  same  manner  as  from  a summary 
conviction  undey  Part  XV.  (sec.  797f).  The  only  appeal  which 

*Sub-section  5 of  sec.  777  is  added  by  8 & 9 Edw.  VII.  ch.  9,  as  follows: — 
5.  The  jurisdiction  of  the  magistrate  under  this  section  in  cities  having  a 
population  of  not  less  than  25,000  according  to  the  last  decennial  or  other 
census  taken  under  the  authority  of  an  Act  of  the  Parliament  of  Canada,  is 
absolute,  and  does  not  depend  upon  the  consent  of  the  accused,  in  the  case  of 
any  person  charged  with  theft,  or  with  obtaining  property  by  false  pretences, 
or  with  unlawfully  receiving  stolen  property,  where  the  value  of  the  property 
alleged  to  have  been  stolen,  obtained,  or  received,  does  not,  in  the 
judgment  of  the  magistrate,  exceed  ten  dollars.” 

fSection  797  of  the  Criminal  Code,  R.S.C.  1906,  ch.  146,  was  repealed  by 
3 & 4 Geo.  V.  ch.  13,  and  the  following  substituted: — 

797.  When  any  of  the  offences  mentioned  in  paragraphs  (a)  or  (/)  of  section 
773  is  tried  in  any  of  the  Provinces  under  this  Part  before  two  Justices  of  the 
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lies  in  a case  such  as  this  is  that  given  by  sec.  1013  of  the  Crim- 
inal Code,  which  provides  that  “an  appeal  from  the  verdict  or 
judgment  of  any  court  or  judge  having  jurisdiction  in  criminal 
cases,  or  of  a magistrate  proceeding  under  section  777,  on  the  trial 
of  any  person  for  an  indictable  offence,  shall  lie  upon  the  appli- 
cation of  such  person  if  convicted,  to  the  court  of  appeal  in  the 
cases  hereinafter  provided  for,  and  in  no  others.’’ 

The  appeal  must  therefore  be  quashed. 

The  same  conclusion  was  reached  in  Regina  v.  Racine  (1900), 
Q.R.  9 Q.B.  134,  3 Can.  Crim.  Cas.  446. 


[APPELLATE  DIVISION.] 


Oakley  v.  Webb. 


Nuisance — Noise  and  Dust  from  Stone-cutting  Yard — Injury  to  Neighbours — 
Evidence — Character  of  Neighbourhood — Local  Standard — Reasonable  Use 
of  Property — Weight  of  Testimony — Finding  of  Trial  Judge — Appeal. 

An  action  to  restrain  the  defendant  from  carrying  on,  in  such  a way  as  by 
noise  and  dust  to  interfere  with  the  health  and  comfort  of  the  plaintiff  and 
his  family,  the  business  of  a stone-cutter  upon  land  adjacent  to  the  plain- 
tiff’s dwelling-house,  was  dismissed  by  Britton,  J.,  upon  the  evidence, 
and  the  dismissal  was  affirmed  by  a Divisional  Court. 

The  character  of  the  neighbourhood  is  an  important  element  in  determining 
the  standard  of  comfort  which  may  be  insisted  upon. 

The  rule  stated  by  Middleton,  J.,  in  Appleby  v.  Erie  Tobacco  Co.  (1910), 
22  O.L.R.  533,  at  p.  536,  approved. 

In  dealing  with  the  local  standard,  the  Court  must  consider  whether  the  de- 
fendant is  using  his  property  reasonably  or  not. 

Ball  v.  Ray  (1873),  L.R.  8 Ch.  467,  470,  followed. 

The  question  of  nuisance  or  no  nuisance  is  a question  of  fact. 

Polsue  & Alfieri  Limited  v.  Rushmer,  [1907]  A.C.  121,  followed. 

In  this  case,  considering  the  evidence  as  to  the  noise  and  dust,  the  character 
of  the  neighbourhood,  the  reasonable  use  of  the  defendant’s  property,  and 
the  weight  of  testimony  offered,  it  could  not  be  said  that  the  Judge  of 
first  instance  came  to  a wrong  conclusion. 

Action  for  an  injunction  to  restrain  the  defendant  from  carry- 
ing on  the  business  of  a stone-cutter  and  stone-crusher  upon  two 
lots  in  Summerhill  avenue,  in  the  city  of  Toronto,  and  for  dam- 

Peace  sitting  together,  an  appeal  shall  lie  from  a conviction  for  the  offence  in 
the  same  manner  as  from  summary  convictions  under  Part  XV.,  and  all 
provisions  of  that  Part  relating  to  appeals  shall  apply  to  every  such  appeal. 

2.  The  provisions  of  section  1124  shall  apply  to  convictions  or  orders  made 
under  the  provisions  of  this  Part. 
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ages,  the  plaintiff  alleging  that  the  defendant’s  acts  constituted 
a nuisance. 


The  action  was  tried  by  Britton,  J.,  without  a jury,  at  Tor- 
onto. 

W.  N.  Tilley,  K.C.,  and  J.  E.  Day,  for  the  plaintiff. 

G.  H . Watson,  K.C.,  and  S.  J.  Birnbaum,  for  the  defendant. 


June  9.  Britton,  J.: — The  plaintiff  is  the  owner  and  occupier 
of  a house  and  lot  on  Summerhill  avenue,  in  the  city  of  Toronto, 
and  the  defendant  is  the  owner  of  premises  immediately  east  of 
the  premises  of  the  plaintiff  on  the  same  avenue — I will  call  it 
Summerhill  street. 

The  plaintiff  complains  that  the  defendant  is  carrying  on  the 
business  of  a stone-cutter  and  stone-crusher  on  this  street,  which 
the  plaintiff  calls  a residence  street.  The  plaintiff  further  com- 
plains that  the  business  of  stone-cutter  and  stone-crusher  is 
carried  on  in  such  a way  as  to  occasion  great  annoyance  to  the 
pla  ntiff  and  to  make  it  dangerous  to  the  health  and  comfort  of 
the  plaintiff  and  his  family  to  continue  to  reside  in  the  house  they 
now  occupy.  The  plaintiff  asks  for  an  injunction  and  for  dam- 
ages. 

This  action  was  commenced  on  the  26th  May,  1915.  The 
defendant  had  been  carrying  on  the  same  business  for  years 
before,  in  another  part  of  the  city.  His  tenancy  was  terminated, 
and  he  was  ob  iged  to  look  elsewhere  The  defendant  does  a 
fairly  large  business,  and,  to  do  it  successfully,  requires  trans- 
portation facilities  He  found  his  present  lot  suitable  and  con- 
venient; and,  acting  in  good  faith,  he  had  reason  to  believe,  and 
in  my  opinion  he  did  believe,  that  he  could  get  from  the  Canadian 
Pacific  Railway  Company  a siding  for  his  use,  for  in-coming 
material  to  work  up  and  outgoing  stone  cut  to  order.  The  de- 
fendant purchased  and  went  into  possession  of  one  lot  on  the  31st 
May,  1913,  and  the  other  on  the  6th  June,  1913. 

On  the  4th  September,  1913,  the  defendant  applied  for  and 
obtained  a permit  to  erect  upon  his  premises  a shed  for  stone- 
cutting, and  on  the  11th  November,  1914,  he  applied  for  and 
obtained  a permit  to  erect,,  and  did  afterwards  erect,  an  office 
building.  The  defendant  also  ascertained,  upon  inquiry  and 
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investigation,  that  these  lands  were  not  within  the  restricted  or 
prohibited  area  as  to  manufacturing  establishments. 

The  fact  of  the  street  not  being  an  exclusively  residential 
street,  or  the  fact  of  the  defendant  having  obtained  a permit 
or  license  to  build,  would  not  authorise  an  owner  or  occupier  to 
carry  on  a business  that  would  be  a nuisance;  but,  in  view  of  the 
other  facts,  the  things  mentioned  are  important.  After  the  de- 
fendant got  his  permit,  and  before  any  work  was  done  by  him  in 
his  business,  he  was  warned  by  the  solicitor  for  the  plaintiff  and 
others,  and  an  effort  was  made  by  petition  to  the  city  council 
to  have  the  defendant’s  permit  revoked.  These  petitioners  or 
some  of  them  personally  attended  at  the  city-hall,  and  the  com- 
plaint was  not  so  much  as  to  noise,  but  because  of  degrading  the 
street  as  a residence  street  through  the  establishment  of  a manu- 
facturing business. 

The  letter  from  the  solicitor,  the  petition,  and  the  plaintiff  in 
his  statement  of  claim,  speak  of  the  defendant’s  business  as  if  it 
were  stone-crushing,  and  a stone-crusher  was  spoken  of.  The 
defendant’s  business  was  not  that  of  stone-crushing.  He  has  no 
stone-crusher  as  part  of  his  plant.  His  business  is  stone-cutting, 
and  this  is  done  by  planing  and  sawing.  In  these  operations  no 
such  noise  is  made  as  is  made  by  the  stone-crusher  ordinarily 
in  use. 

The  complaint,  so  far  as  it  is  supported  by  any  evidence,  is 
that  of  noise  and  dust.  The  alleged  injury  to  health  was  only 
that  of  the  daughter  of  the  plaintiff,  who  is  an  invalid,  and  whose 
complaint  practically  is,  that  “the  noise  got  upon  her  nerves.” 
There  is  no  reasonable  evidence  that  either  the  plaintiff  or  any 
other  person  suffered  in  the  slightest  degree  in  health  by  reason 
of  any  stone-cutting  by  the  defendant. 

The  complaint  must  be  limited  to  that  of  noise.  I have  no 
doubt  that  the  plaintiff’s  witnesses  did  hear  some  noise  in  con- 
nection with  this  business,  because  these  persons  looked  for  it, 
expected  it,  and  heard  it.  I am  just  as  sure  that  the  witnesses 
for  the  defendant,  who  reside  near  and  who  were  in  just  as  good  a 
position  to  hear  as  were  the  witnesses  for  the  plaintiff,  did  not 
hear.  It  is  of  importance  in  determining  this  question  to  note 
that  not  one  of  the  witnesses  who  was  at  home  during  all  of  the 
day  was  called  to  testify  except  the  invalid  daughter  of  the  plain- 
tiff. 
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The  onus  of  establishing  reasonable  discomfort  on  the  part  of 
residents  from  the  noise  created  rests  on  the  plaintiff,  and  he  has 
not  satisfied  that  onus.  The  witnesses  for  the  defendant  are 
quite  as  much  entitled  to  full  credence  as  are  those  of  the  plaintiff. 

The  testimony  of  one  witness  called  by  the  defendant  should  be 
discarded,  namely,  that  of  one  elderly  lady  who  really  did  not 
notice  or  remember  much  of  anything  going  on  about  her. 

“A  nuisance  by  noise  ...  is  emphatically  a question  of 
degree,  ” as  was  said  by  Lord  Selborne  in  Gaunt  v.  Fynney  (1872), 
L.R.  8 Ch.  8,  12. 

The  witnesses  for  the  plaintiff  were  in  the  main  contributors 
to  a fund  to  pay  the  expenses  of  the  present  litigation. 

In  my  opinion,  upon  the  evidence,  not  one  of  those  complain- 
ing suffered  the  slightest  personal  discomfort  or  hurt  from  any 
noise  caused  by  the  defendant  in  carrying  on  his  business.  Annoy- 
ance there  was,  because  in  the  early  stage  of  opening  up  for  sale 
lots  for  residence  they  did  not  desire  any  manufacturing  estab- 
lishments on  the  street. 

The  evidence  satisfied  me  that  no  dust  that  can  reasonably 
be  complained  of  was  occasioned  by  the  defendant  in  carrying 
on  his  business.  The  little  dust  seen  was  quite  as  likely,  and  more 
likely,  to  be  dust  of  the  street. 

It  did  not  appear  that  the  noise  of  trains  passing  more  or  less 
frequently  caused  any  annoyance  or  discomfort  to  the  plaintiff 
or  his  family.  This  noise  was  greater  than  that  caused  by  the 
defendant’s  business. 

It  did  not  appear  that  a lumber  and  storage  yard  on  the  same 
street  was  objected  to.  Of  course  it  is  no  excuse  or  justification 
for  the  defendant,  if  guilty,  that  another  person  or  persons  is 
or  are  doing  something  just  as  objectionable;  but  it  tends  to  shew 
that  the  real  complaint  is  not  because  of  discomfort  or  annoyance 
caused  by  noise  of  the  defendant’s  creation  in  carrying  on  his 
business. 

I find  that  Summerhill  avenue — or  street — is  not  exclusively 
a residence  street.  It  may  become  such;  on  the  contrary,  it 
may  become  more  and  more  a business  street. 

Notwithstanding  the  opinion  of  a railway  engineer  that  a 
siding  would  not  be  put  in  for  the  convenience  of  the  defendant, 
it  no  doubt  will  be  if  business  warrants  it. 
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I find  that  the  business  as  carried  on  did  not  occasion  noise 
or  any  other  thing  that  caused  annoyance  or  discomfort  or  in- 
jury to  the  health  of  the  plaintiff  or  his  family.  The  action 
fails,  and  should  be  dismissed  with  costs. 

The  plaintiff  appealed  from  the  judgment  of  Britton,  J. 

October  12  and  13.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

W.  N.  Tilley,  K.C.,  for  the  appellant,  argued  that  the  learned 
trial  Judge  had  erred  in  holding  that  the  noise  and  dust  com- 
plained of  did  not  constitute  a nuisance.  By  the  establishment 
and  continuance  of  the  stone-cutting  business,  the  appellant's 
family  had  been  caused  great  distress,  annoyance,  and  impair- 
ment of  health,  the  value  of  his  premises  had  been  reduced,  and 
the  character  of  the  neighbourhood  as  a residential  district  had 
been  degraded.  In  fact  the  business  was  a nuisance:  Beamish 
v.  Glenn  (1916),  36  O.L.R.  10;  Appleby  v)  Erie  Tobacco  Co. 
(1910),  22  O.L.R.  533;  Polsue  & Alfieri  Limited  v.  Rushmer, 
[1907]  A.C.  121. 

G.  H.  Watson,  K.C.,  and  S.  J.  Birnbaum,  for  the  defendant, 
respondent,  argued  that  the  learned  Judge's  findings  in  the  Court 
'below  were  amply  justified  by  the  evidence.  All  the  surrounding 
circumstances  had  to  be  considered  in  coming  to  a conclusion  as 
to  nuisance  or  no  nuisance.  The  onus  of  proving  a nuisance  was 
upon  the  appellant,"  and  had  not  been  satisfied.  The  respondent 
had  purchased  the  premises  for  the  purpose  of  carrying  on  in 
them  a stone-cutter's  business.  Before  completing  his  purchase, 
he  had  obtained  a permit  from  the  municipal  authorities  for  the 
erection  of  a building  for  a cut-stone  contractor.  He  had  carried 
on  that  business  in  a reasonable,  usual,  and  proper  manner: 
Sanders-Clark  v.  Grosvenor  Mansions  Co.  Limited,  [1900]  2 Ch. 
373;  Christie  v.  Davey,  [1893]  1 Ch.  316.  The  property  was  not 
situate  in  a so-called  residential  district;  in  fact  it  had  been  ex- 
cepted from  a city  by-law  passed  in  1912  which  had  made  lands 
to  the  east  of  it  a residential  district. 

Tilley,  in  reply,  referred  to  Ball  v.  Ray  (1873),  L.R.  8 Ch. 
467. 

November  8.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J.A.: — Appeal  by  the  plaintiff  from  the  judgment  of  Britton,  J., 
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dismissing  an  action  to  restrain  the  defendant  from  carrying  on 
his  business  as  a stone-cutter  and  sawyer  so  as  to  interfere  with  the 
health  and  comfort  of  the  appellant  and  his  family. 

The  appellant  bought,  fifteen  years  ago,  on  the  north  side  of 
Summerhill  avenue,  and  built  on  the  lot  a frame  house,  which  he 
rented  but  never  lived  in.  In  1913,  he  built  his  present  residence 
on  the  east  side  of  the  lot,  a solid  pressed-brick  house,  costing 
$4,500,  with  nine  rooms  and  a sun  parlour  on  top  of  the  kitchen, 
which  forms  the  north  end  of  the  house.  This  house  was  rented 
for  ten  months  after  it  was  finished,  but  the  appellant  has  lived  in 
it  since  July,  1914.  His  lot  has  50  feet  front  by  a depth  to  the 
railway  right  of  way  of  115-130  feet. 

The  respondent  bought  the  adjoining  hundred  feet  to  the  east 
in  1913,  just  after  the  appellant  began  to  build,  and  put  on  it,  in 
the  spring  of  1914:  (1)  an  office  building  in  the  south-west  corner  - 
on  the  street  line;  (2)  a lean-to  for  chiselling  stone  and  using  the 
compressor,  14  feet  t>y  60,  on  the  western  boundary,  north  of  the 
office  and  close  to  the  back  part  of  the  house ; (3)  north  of  the  lean- 
to,  a shed  in  which  the  air-compressor  is  placed;  (4)  on  the  north- 
east part  of  the  lot,  a brick  building  called  the  machine-shop, 
with  tin  roof  and  wooden  front,  in  which  machines  are  working. 

The  work  in  numbers  2,  3,  and  4 is  complained  of,  as  also 
the  chopping  of  stone  in  the  yard.  The  trouble  is  said  to  be  noise 
and  dust;  the  noise  being  caused  by  the  air-compressors  and  the 
planer  and  saws  in  the  machine-shop.  The  saw  is  working  more 
constantly  than  the  planer.  It  is  a gang-saw,  in  which  the  re- 
spondent has  had  from  one  to  six  saws  cutting. 

In  the  lean-to  there  is  chopping  and  planing  of  stone  done, 
producing  noise  from  the  hammers  and  chisels  and  compressed  air. 

The  action  was  begun  in  May,  1915.  The  operations  of  the 
respondent  begin  generally  at  8 a.m.,  and  are  over  for  the  day  at 
4.45  p.m.  Both  parties  have  lots  in  a block  fronting  on  Sum- 
merhill avenue  and  backing  on  the  Canadian  Pacific  Railway  track. 
The  block  extends  from  Maclennan  avenue,  where  it  is  a mere 
point,  eastward,  widening  as  it  goes  till  lot  11  is  reached,  where 
the  depth  is  225  feet.  The  whole  of  it  is  excepted  from  by-law 
5977  of  the  City  of  Toronto,  passed  on  the  18th  March,  1912, 
which  makes  the  lands  south  and  east  of  it  a residential  dis- 
trict. 
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Not  far  from  the  appellant’s  house,  about  a hundred  or  a 
hundred  and  fifty  feet,  Nelson,  the  sanitary  excavator  and  house- 
mover,  has  a yard  where  he  keeps  his  horses  and  waggons,  and 
from  which,  when  there  was  rain,  a smell  emanated — the  appel- 
lant says  from  the  manure-pit  and  not  from  the  waggons  and 
barrels.  Nelson  also  has  a lumber-yard  there,  filled  with  big, 
heavy  lumber  used  in  moving  buildings.  The  Canadian  Pacific 
Railway  line  runs  just  at  the  rear  of  the  appellant’s  property. 
Across  Summerhill  avenue,  the  houses  are  so  built  that  their 
backs  are  towards  the  street  except  east  of  Nelson’s,  property. 
There  is  a small  grocery  store  to  the  west,  in  a private  house, 
with  a display-window. 

The  right  of  the  respondent  to  carry  on  his  business  is  a legal 

right;  so  is  that  of  the  appellant  and  his  family  to  enjoy  their 

life  in  reasonable  comfort.  To  enjoin  the  respondent  it  is 

necessary  to  shew  that  in  the  exercise  of  his  right  he  wrongfully 

invades  that  of  the  appellant;  in  other  words,  that  his  business  is 

so  carried  on  as  to  amount  to  a nuisance,  and  so  is  an  unlawful 

invasion  of  the  competing  right  of  the  appellant. 

✓ 

The  character  of  the  neighbourhood  is  an  important  element  in 
determining  the  standard  of  comfort  which  may  be  insisted  upon. 
This  strip  along  the  railway  right  of  way  has  been  excluded  by  the 
municipal  authorities  from  the  adjoining-  residential  area.  It 
offers  facilities  for  sidings,  and  is  perhaps  the  only  spot  within  a 
large  area  where  shops  may  be  put.  It  includes  a somewhat  un- 
pleasant and  unsightly  storage-yard  within  its  boundaries.  Those 
who  settled  there  must  and  do  accept  the  railway  noise  and  smoke 
as  part  of  the  conditions  of  their  residence ; and  the  indifference  of 
all  those  who  live  near  by  to  the  discomforts  caused  by  the  opera- 
tion of  freight  and  passenger  trains  is  significant  of  the  dulling 
effects  of  constant  familiarity  with  the  clatter  and  smuts  re- 
gularly distributed  by  those  agencies.  Levy,  one  of  the  appel- 
lant’s witnesses,  says  that  the  block  is  a business  block. 

Apart  from  the  evidence  of  the  appellant  and  his  daughter, 
no  one  was  called  by  him  who  spent  the  days  at  home,  except 
Burns,  who  testifies  to  hearing  noise — what  he  calls  excruciating. 
He  says  that  he  does  not  hear  it  much  when  the  windows  are 
closed.  His  testimony  is  the  more  notable  because  he'  lived 
in  his  house  for  six  months  while  the  respondent’s  operations 
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were  in  full  swing,  and  then  exercised  his  option  to  buy  it,  paying 
therefor  $12,000.  Mrs.  Mack  and  he;  mother,  called  for  the 
respondent,  lived  near  from  January,  1914,  to  May,  1915,  and  say 
they  could  not  hear  the  noise  in  their  home  nor  in  the  yard  behind. 
The  other  witnesses  for  the  appellant  leave  their  homes  in  the. 
morning,  and  so  are  not  able  to  speak  of  the  effects  of  the  noise ' 
except  for  an  hour  or  so  in  the  morning.  The  appellant’s  daughter 
is  the  only  one  affected  in  health,  and  her  complaint  is  that  the 
noise  gets  on  her  nerves  on  account  of  its  continuousness. 

The  respondent’s  witnesses,  except  Mrs.  Mack,  afford  examples 
of  those  who,  like  all  the  local  residents  in  regard  to  railway 
noises,  have  become  insensible  to  the  noise  produced  by  the  saw- 
ing and  chipping,  from  being  accustomed  to  it  or  from  not  listen- 
ing for  it. 

The  respondent  says  his  machinery  operated  from  April, 
1914,  until  December,  1914,  without  any  objection  as  to  noise 
etc.,  but  that  when  he  started  building  his  office,  which  is  out  on 
the  street  line,  objection  was  made  to  its  location,  and  that  the 
only  comment  made  by  any  one  before  the  action  was  begun  was 
a casual  remark  of  the  appellant’s  that  the  saw  made  quite  a 
noise.  The  respondent  admits  that  if  persons  were  looking  for 
noises  and  listening  for  them  the  noise  of  his  machines  might  be 
heard  200  feet  away,  but  says  that  ordinarily  they  would  not  be 
noticed,  though  they  could  be  heard  on  the  street. 

I think  the  rule  stated  by  Middleton,  J.,  in  Appleby  v.  Erie 
Tobacco  Co.,  22  O.L.R.  533,  at  p.  536,  and  adopted  by  Sutherland, 
J.,  in  Beamish  v.  Glenn,  36  O.L.R.  10,  as  correct,  is  the  proper 
test  to  be  applied  in  this  case.  It  is  that  “an  arbitrary  standard 
cannot  be  set  up  which  is  applicable  to  all  localities.  There  is  a 
local  standard  applicable  in  each  particular  district,  but,  though 
the  local  standard  may  be  higher  in  some  districts  than  in  others, 
yet  the  question  in  each  case  ultimately  reduces  itself  to  the  fact 
of  nuisance  or  no  nuisance,  having  regard  to  all  the  surrounding 
circumstances.  ” 

In  dealing  with  the  local  standard  or  surrounding  circum- 
stances, Lord  Selborne,  L.C.,  in  Ball  v.  Ray,  L.R.  8 Ch.  467,  470, 
insisted  that  the  Court  must  consider  whether  the  defendant  was 
using  his  property  reasonably  or  not,  e.g.,  whether  in  case  of  a 
building  it  was  being  used  for  purposes  for  which  the  building  was 
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not  constructed.  Buckley,  J.,  in  Sanders-Clark  v.  Grosvenor 
Mansions  Co.  Limited,  [1900]  2 Ch.  373,  follows  this  view. 

The  uncertainty  of  the  test  makes  the  question  of  nuisance  or 
no  nuisance  a question  of  fact,  and  it  is  so  stated  by  the  House  of 
Lords  in  Polsue  & Alfieri  Limited  v.  Rushmer,  [1907]  A.C.  121. 
In  Gaunt  v.  Fynney,  L.  R.  8 Ch.  8,  12,  Lord  Selborne,  L.  C., 
in  speaking  of  nuisances  by  noise,  says:  “Such  things,  to  offend 
against  the  law,  must  be  done  in  a manner  which,  beyond  fair 
controversy,  ought  to  be  regarded  as  excessive  and  unreasonable.  ’ 

In  view  of  these  and  other  cases,  and  after  perusing  the  whole 
of  the  evidence,  while  I think  there  was  evidence  from  which  the 
learned  trial  Judge  might  have  arrived  at  a different  result,  I 
am  not  sufficiently  certain  that  he  came  to  a wrong  conclusion  to 
enable  me  to  assent  to  a reversal  of  his  finding.  He  had  to  con- 
sider not  only  the  evidence  as  to  the  noise  but  also  the  character  of 
the  neighbourhood,  the  reasonable  use  of  the  respondent’s  prop^ 
er.ty,  and  the  weight  of  testimony  offered. 

The  appeal  will  have  to  be  dismissed  with  costs. 


App.  Div. 
1916 

Oakley 

v. 

Webb. 

Hodgins,  J.A. 


Appeal  dismissed. 


[APPELLATE  DIVISION.] 
Niagara  Grain  and  Feed  Co.  v.  Reno. 


1916 
Nov.  8. 


Sale  of  Goods — Representation  as  to  Quality — Warranty — Condition — Breach — 
Right  of  Purchaser  to  Reject  notwithstanding  Resale — Reasonable  Time. 

The  plaintiffs  bought  from  the  defendant  a car-load  of  hay  as  No.  1 ; when  the 
car  arrived  at  T.  on  the  24th  December,  the  plaintiffs  opened  the  doors  and  ' 
found  that  the  hay  that  could  be  seen  was  No.  1;  and  they  resold  the  car- 
load as  such.  They  paid  the  defendant  the  price  and  paid  the  freight. 
The  defendant  told  the  plaintiffs  that  the  whole  car-load  was  as  good  as 
what  was  in  the  door-ways.  The  plaintiffs’  purchasers  proceeded  to  un- 
load the  hay,  when  they  found  that  the  bulk  of  the  hay  was  so  inferior  as 
to  reduce  the  average  to  No.  3.  They  at  once  notified  the  plaintiffs,  who 
on  the  31st  December  wired  the  defendant  that  they  would  reject  unless  the 
price  was  reduced;  the  defendant  made  no  reply.  The  plaintiffs  notified 
the  defendant  that  the  hay  was  at  his  risk,  and  brought  this  action  to  re- 
cover the  sum  they  had  paid  him: — 

Held , that  the  representation  that  the  hay  was  No.  1 was  not  a mere  warranty, 
but  a condition,  and  its  breach  gave  the  plaintiffs  the  right  to  reject  within 
a reasonable  time;  the  right  was,  in  the  circumstances,  exercised  within  a 
reasonable  time;  the  plaintiffs  were  not  precluded  from  rejecting  because 
they  had  resold  the  hay;  and  were  entitled  to  recover. 

Wallis  Son  & Wells  v.  Pratt  A Haynes,  [1911]  A.C.  394,  followed. 

Judgment  of  the  County  Court  of  the  County  of  York  affirmed. 
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Appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  York  (Coatsworth,  Jun.Co.C.J.)  in 
favour  of  the  plaintiffs. 

The  action  was  brought  to  recover  $225.06,  the  price  paid  to 
the  defendant  for  a car-load  of  hay,  upon  the  ground  that  the  hay 
delivered  was  not  according  to  contract.  The  judgment  was  for 
the  amount  sued  for  with  interest  and  costs. 

September  27.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

F.  D.  Davis , for  the  appellant,  argued  that  the  plaintiffs  were 
estopped  from  rejecting  the  hay  and  suing  for  a return  of  the 
money  they  had  paid  for  it,  because  they  had  already  inspected  and 
accepted  it,  informed  the  defendant  that  they  had  done  so,  and 
had  resold  it.  The  plaintiffs’  action  should  be  dismissed;  at  most, 
their  remedy  was  to  have  sold  the  hay  and  sued  for  the  difference. 
Even  a defect  in  quality  did  not  give  them  a right  to  reject  and 
sue  for  money  paid:  Towers  v.  Dominion  Iron  and  Metal  Co. 
(1885),  11  A.R.  315;  Oldrieve  v.  C.  G.  Anderson  Co.  Limited  (1916), 
35  O.L.R.  396;  Dyment  v.  Thomson  (1886),  12  A.R.  659;  Thomson 
v.  Dyment  (1886),  13  S.C.R.  303. 

Harcourt  Ferguson,  for  the  plaintiffs,  respondents,  contended 
that  the  judgment  of  the  learned  County  Court  Judge  was  right. 
The  representation  that  the  hay  was  No.  1 timothy  was  a condition, 
not  a warranty,  or  was  a warranty  in  the  nature  of  a condition, 
and  entitled  the  plaintiffs  to  reject  when  it  was  found  that  the 
goods  did  not  satisfy  the  condition:  Wallis  Son  & Wells  v.  Pratt  & 
Haynes,  [1911]  A.C.  394.  The  fact  of  reselling  did  not  preclude 
the  plaintiffs  from  rejecting:  Heilbutt  v.  Hickson  (1872),  L.R.  7 
C.P.  438.  Resale  by  the  buyer  was  not  necessarily  an  act  of  owner- 
ship: Benjamin  on  Sale,  5th  ed.,  p.  752. 

Davis,  in  reply. 

November  8.  The  judgment  of  the  Court  was  delivered  by 
Maclaren,  J.A.: — This  is  an  appeal  by  the  defendant  from  a 
judgment  of  Coatsworth,  County  Court  Judge,  Toronto,  awarding 
the  plaintiff  company  $225.06  with  respect  to  a car-load  of  hay, 
bought  by  the  company  from  the  defendant  as  No.  1 timothy, 
and  refused  by  them  on  the  ground  that  it  was  not  No.  1 but 
No.  3 timothy,  a much  inferior  article. 
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The  defendant  alleges  that  the  plaintiffs,  after  inspection, 
accepted  the  hay,  informed  the  defendant  that  they  had  done  so, 
paid  for  it,  and  resold  it;  and  contends  that  they  were  thereby 
estopped  from  rejecting  the  hay  and  suing  for  a return  of  the 
money  they  had  paid. 

From  the  evidence  it  appears  that  the  hay  arrived  at  Toronto 
on  the  24th  December,  1915;  that  the  plaintiffs  opened  the  car- 
doors  and  found  that  the  hay  which  could  be  seen  from  there  was 
No.  1 timothy;  and  that  they  resold  the  car-load  as  such.  They 
paid  the  defendant's  draft  for  $173.83  which  was  attached  to 
the  bill  of  lading,  and  also  paid  the  freight.  The  defendant 
says  that  he  was  in  the  plaintiffs'  office  on  the  27th  December, 
and  asked  about  this  hay.  The  plaintiffs'  manager  says  he  then 
asked  the  defendant  if  the  whole  car-load  was  as  good  as  what 
was  in  the  door-ways;  that  the  defendant  told  him  it  was;  and 
that  he  then  said  in  reply,  “It  will  be  all  right.'' 

The  defendant's  evidence  as  to  what  took  place  at  this  inter- 
view is,  that  the  above  question  was  not  asked,  and  that  the 
manager's  statement  as  to  its  being  all  right  was  voluntary 
and  unqualified. 

The  trial  Judge  does  not  expressly  say  which  of  these  state- 
ments he  believed,  but  from  his  conclusion  he  must  have  accepted 
the  version  given  by  the  plaintiffs'  manager.  This  is  the  only 
point  as  to  which  there  was  any  dispute  concerning  the  facts. 

The  railway  company  bn  instructions  placed  the  car  upon  the 
siding  of  the  plaintiffs'  purchasers,  who  proceeded  on  the  30th 
December  to  unload  the  hay.  They  found  that  whereas  the  18 
or  20  bales  visible  from  the  door-ways  were  No.  1 timothy,  the 
remainder  of  the  car-load  was  so  inferior  as  to  reduce  the  average 
of  the  whole  car  to  No.  3.  They  at  once  notified  the  plaintiffs  of 
the  fact,  and  that  they  refused  to  accept.  The  plaintiffs  on  the 
31st  December  wired  the  defendant  of  the  result  of  the  inspection, 
and  that  they  would  reject  unless  the  price  was  reduced.  The 
defendant  did  not  make  any  reply.  The  plaintiffs  had  the  hay 
examined  by  the  Government  inspector,  who  graded  it  as  No.  3 
timothy.  They  then  notified  the  defendant  that  the  hay  was  at 
his  risk,  and  brought  their  action.  The  price  of  hay  having 
risen  largely  before  the  trial,  an  order  for  its  sale  was  obtained, 
and  the  net  proceeds,  $210,  were  paid  into  Court. 
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It  was  strongly  urged  on  behalf  of  the  defendant  that  the 
plaintiffs’  action  should  be  dismissed,  and  that,  even  if  the  hay 
was  only  No.  3,  the  plaintiffs  had  no  right  to  reject  or  to  recover 
back  the  money  paid,  but  that  their  rights  at  the  highest  were 
to  have  sold  the  hay  and  sued  for  the  difference. 

I am  of  opinion  that  the  representation  that  the  hay  was  No.  1 
timothy  was  not  a mere  warranty  in  the  narrow  sense  of  that  term, 
but  that  it  was  what  is  known  in  law  as  a condition , and  that  its 
breach  gave  to  the  plaintiffs  the  right  to  reject  in  case  that  right 
was  exercised  within  a reasonable  time. 

Pollock  says  in  his  work  on  Contracts,  8th  ed.,  p.  563:  “The 
so-called  implied  warranties  of  quality,  fitness,  and  condition  of 
goods  sold  are  really  conditions;  if  the  goods  tendered  in  the  per- 
formance of  the  contract  do  not  satisfy  these  conditions,  they 
may  be  rejected.  But  the  buyer  may,  if  he  thinks  fit,  accept  the 
goods  and  claim  damages  for  the  defect;  in  other  words,  he  may 
treat  the  breach  of  condition  as  a breach  of  warranty.”  See  also 
Halsbury’s  Laws  of  England,  vol.  25,  p.  154,  and  note  (p). 

The  law  upon  this  subject  was  fully  discussed  and  very  clearly 
laid  down  in  a recent  English  case,  Wallis  Son  & Wells  v.  Pratt  & 
Haynes,  [1910]  2 K.B.  1003,  in  a dissenting  judgment  by  Fletcher 
Moulton,  L.J.,  which  was  approved  and  adopted  by  the  House  of 
Lords,  [1911]  A.C.  394.  It  arose  from  a contract  for  the  sale  of 
common  English  sainfoin  seed  “without  any  warranty  express  or 
implied,”  where  the  vendor  supplied  a different  and  inferior  but 
indistinguishable  article  known  as  giant  sainfoin  seed,  which  the 
purchaser  accepted  and.  sowed,  not  discovering  the  difference  until 
it  grew  up.  The  Lord  Justice  points  out  (pp.  1012,  1013)  the 
difference  between  a condition,  which  is  vital  and  goes  to  the 
substance  of  the  contract,  and  a warranty,  which  is  not  so  vital 
that  a failure  to  perform  it  does  not  go  to  the  substance  of  the 
contract.  In  the  former  case  the  purchaser  has  (if  he  takes  the 
proper  steps)  the  alternative  remedy  pointed  out  by  Pollock; 
in  the  latter  he  is  not  entitled  to  reject,  but  is  limited  to  his  claim 
for  damages  for  the  breach. 

I do  not  think  the  fact  of  the  plaintiffs  having  resold  the  hay 
precludes  them  from  rejecting.  The  defendant  was  aware  that 
they  were  buying  to  sell  again;  and,  if  the  resale,  inspection,  and 
rejection  took  place  within  a reasonable  time,  the  plaintiffs  were 
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entitled  to  exercise  this  right.  The  plaintiffs  might  even  have 
first  sold  the  hay  and  then  purchased  from  the  defendant  or  some 
other  vendor  to  implement  their  contract,  without  imperilling 
their  rights.  One  must  look  at  all  the  facts.  In  this  case  the  hay 
arrived  in  Toronto  on  the  24th  December;  Christmas  and  a Sunday 
immediately  followed.  The  car  was  moved  to  North  Toronto,  and 
the  hay  inspected  on  the  30th,  and  the  next  day  the  plaintiffs 
wired  the  defendant  the  result  of  the  inspection  and  their  rejection. 

In  the  circumstances,  this  was,  in  my  judgment,  within  a 
reasonable  time. 

I am  consequently  of  opinion  that  the  appeal  should  be  dis- 
missed. 

Appeal  dismissed. 
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[FALCONBRIDGE,  C.J.K.B.] 


1916 


Swift  Canadian  Co.  v.  Duff  and  Alway. 


Nov.  10. 


Promissory  Note — Liability  of  Endorser — Notice  of  Dishonour — Waiver — 
Admission  of  Liability — Promise  to  Pay — Mistake  of  Fact — Onus — Statute 
of  Frauds. 

If  there  is  an  unequivocal  promise  to  pay  or  admission  of  liability  on  the 
part  of  the  endorser  of  a promissory  note  he  is  deemed  to  have  waived 
notice  of  dishonour. 

Two  letters  written  by  the  endorser  of  a note  to  the  holders,  in  one  of  which 
he  said,  “I  hope  you  can  give  an  extension  of  time,”  and  in  the  other, 
“I  think  I can  promise  that  you  will  receive  it” — that  is,  the  amount  of  the 
note — “in  a short  time,”  were  held,  sufficient,  both  as  to  admission  of  lia- 
bility and  promise  to  pay,  to  constitute  a waiver  of  notice. 

The  onus  of  shewing  that  the  defendant  gave  the  promise  or  made  the  admis- 
sion under  a mistake  of  fact  was  upon  him,  and  he  had  failed  to  discharge  it. 
The  Statute  of  Frauds  had  no  application. 

Britton  v.  Milsom  (1892),  19  A.R.  96,  99,  distinguished. 

The  plaintiffs  sued  the  defendants  as  respectively  maker  and 
endorser  of  a promissory  note. 

Judgment  by  default  was  entered  against  the  defendant 
Alway,  the  maker;  and  the  only  defence  urged  by  the  defendant 
Duff,  the  endorser,  was  that  no  notice  of  dishonour  was  given  to 
him. 


The  action  was  tried  by  Falconbridge,  C.J.K.B.,  without  a 
jury,  at  Hamilton. 

G.  S.  Kerr,  K.C.,  and  W.  L.  Ross,  K.C.,  for  the  plaintiffs. 

J.  W.  Lawrason,  for  the  defendant  Duff. 
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November  10.  Falconbridge,  C.J.K.B.: — The  plaintiffs 
sue  the  defendants  as  maker  and  endorser  respectively  of  a pro- 
missory note.  Judgment  by  default  has  been  signed  against 
Alway,  the  maker,  and  the  only  defence  of  the  defendant  Duff  is 
that  no  notice  of  dishonour  was  given  to  him. 

It  is  undoubted  that  no  notice  of  dishonour  was  given  to  the 
defendant  Duff;  and  the  only  question  is,  whether  a sufficient 
waiver  of  notice  is  shewn  by  the  following  letters.  (Alway  told 
Duff  to  write  to  A.  Black,  who  is  the  manager  of  the  plaintiffs’ 
credit  department.) 

“Binbrook,  November  27th,  1915. 
“Mr.  A.  Black,  Toronto,  Ont. 

“Dear  Sir:  I saw  John  H.  Alway  yesterday,  and  he  requested 
me  to  write  you  regarding  the  note  you  hold  against  him,  which  I 
endorsed.  He  said  he  would  like  you  to  wait  a few  days  till  he 
had  his  arrangements  completed  for  getting  the  money  for  you. 
If  you  could  do  this  he  said  he  would  be  very  much  obliged  to  you, 
and  I also  hope  you  can  give  an  extension  of  time. 

“I  remain, 

“Yours  truly, 

“Jas.  Duff, 

“Glanford  Sta., 

“R.R.  No.  1,  Ont.” 


“Mr.  James  Duff,  “Toronto,  December  9th,  1915. 

“K.R.  No.  1, 

“Glanford  Sta.,  Ontario. 

“Dear  Sir:  Answering  your  letter  of  November  27th  regarding 
account  against  Mr.  J.  H.  Alway,  would  say  we  wrote  him  under 
date  of  November  23rd,  but  to  date  he  has  not  found  it  convenient 
to  answer  our  letter. 

“We  are  thoroughly  t disgusted  with  his  method  of  doing 
business,  and  feel  it  only  just  to  notify  you,  as  endorser  on  his 
note,  that  we  intend  taking  legal  action  unless  Mr.  Alway’s 
account  is  satisfactorily  reduced  by  Monday,  December  13th. 


“Credit  Dept. 
“FWB-SPP.” 


“Yours  respectfully, 

“Swift  Canadian  Co.  Limited. 


“Per- 
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“Binbrook,  Dec.  11th,  1915. 

“Mr.  A.  Black. 

“Dear  Sir:  Your  letter  to  hand  and  think  you  are  giving  me 
rather  short  notice  about  recovering  amount  due  you  from  J.  H. 
Alway.  I think  you  might  have  deferred  action  for  a time  longer 
as  the  note  is  only  six  weeks  past  due,  but  if  that  is  your  only 
course  why  I will  have  to  see  what  I can  do  myself  but  it  is  hardly 
possible  to  raise  that  amount  at  two  days’  notice.  But  I think  I 
can  promise  you  that  you  will  receive  it  in  a short  time. 

“Yours  truly, 

“Jas.  Duff, 

“R.R.  No.  1, 

“Glanford  Station, 

“Ont." 
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“Toronto,  December  14th,  1915. 

“Mr.  James  Duff, 

“R.R.  No.  1, 

“Glanford  Sta.,  Ontario. 

Account  of  J.  H.  Alway. 

“Dear  Sir:— 

“Answering  your  note  of  the  11th  inst.  would  say  we  do  not 
wish  to  be  any  more  aggressive  after  this  money  than  is  necessary 
but  you  must  not  lose  sight  of  the  fact  that  the  account  in  ques- 
tion dates  back  to  spring  1914,  and  we  dislike  very  much  carrying 
it  over  into  1916.  Mr.  Alway  telephoned  us  yesterday  promising 
to  let  us  have  at  least  half  of  the  money  by  December  23rd, 
and  we  hope  that  you  will  be  able  to  raise  the  other  half  in  order 
that  this  account  may  all  be  settled  before  December  31st,  as 
otherwise  we  very  much  fear  that  we  will  have  to  transfer  the 
matter  to  the  hands  of  our  legal  department.  We  feel  that  we 
have  been  extremely  lenient  with  Mr.  Alway  so  far  and  cannot 
think  that  he  has  shewn  a very  marked  appreciation  of  our  kind- 
ness. * 

“Yours  respectfully, 

“Swift  Canadian  Company  Limited, 

“Credit  Dept.  Per 

“FWB-MLT.” 
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“ Toronto,  Jan.  8th,  1916. 

“Mr.  James  Duff, 

“R.R.  No.  1, 

“Glanford  Sta.,  Ont. 

J . H.  Alway. 

“Dear  Sir:— 

“Not  having  received  any  reply  to  our  letter  of  the  14th 
inst.,  and  not  having  received  any  of  the  promised  payments 
from  Mr.  Alway,  please  accept  this  as  a last  notice  that  suit  will 
be  instituted  if  payment  has  not  been  made  or  the  account  satis- 
factorily arranged  for  with  us  in  this  office  by  January  15th. 

“Yours  respectfully, 

“Swift  Canadian  Co.  Limited. 
“Credit  Dept.  “Per — — 

“FWB-OIS.” 

Even  if  the  defendant  Duff  had  written  merely  the  letter  of 
the  27th  November,  1915,  the  case  would  hardly  have  been  so 
favourable  to  him  as  that  of  Britton  v.  Milsom  (1892),  19  A.R.  96, 
99,  because,  although  this  letter  was  written  at  the  request  of  the 
maker,  it  contained  an  admission  of  the  endorser’s  liability.  Some 
of  the  cases  cited  in  Britton  v.  Milsom  shew  that  if  there  is  an 
unequivocal  promise  to  pay  or  admission  of  liability  on  the  en- 
dorser’s part  he  is  deemed  to  have  waived  notice  of  protest; 
and  the  defendant  Duff’s  letter  of  the  11th  December,  1915, 
especially  when  read  along  with  the  earlier  letter,  is  reasonably 
plain  both  as  to  the  admission  of  liability  and  as  to  the  promise 
to  pay. 

The  onus  of  shewing  that  the  defendant  gave  the  promise  or 
made  the  admission  under  a mistake  of  fact  was  upon  him,  and 
he  failed  to  discharge  such  onus.  See  Maclaren  on  Bills  of  Ex- 
change, 5th  ed.,  p.  302;  Byles  on  Bills,  17th  ed.,  p.  283. 

The  Statute  of  Frauds  has  no  application  to  the  case. 

There  will  be  judgment  for  the  plaintiffs  for  the  amount  of  the 
note,  with  interest  and  costs. 
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[APPELLATE  DIVISION.] 
Gordon  v.  Gordon. 


1916 
Nov.  3. 


Husband  and  Wife — Separation  Deed — Construction — Allowance  to  Wife — 
Cesser — Act  “ Entitling ” Husband  to  Divorce — Adultery. 

By  a separation  deed  the  husband  covenanted  to  make  certain  payments  to 
the  wife;  but  “in  case  the  said  marriage  should  at  any  time  hereafter  be 
dissolved  upon  the  petition  of  the”  husband,  “or  in  case  the”  wife  “shall 
be  guilty  of  any  act  which  would  entitle  the”  husband  “to  obtain  a dissolu- 
tion of  the  said  marriage  . . . the  said  annual  payment  and  allowance 

shall  cease  and  determine  and  these  presents  shall  become  void.”  In  an 
action  by  the  wife  to  recover  one  of  the  payments,  it  was  admitted  for  the 
purposes  of  the  action  that  she  had  been  guilty  of  adultery  after  the  execu- 
tion of  the  deed,  and  that  the  marriage  had  not  been  dissolved : — 

Held,  that  “entitled  to  dissolution  of  marriage”  and  “shall  commit  adultery” 
did  not  mean  the  same  thing;  that  the  husband  was  not,  by  reason  of  the 
wife’s  adultery,  “entitled”  to  obtain  a dissolution  of  the  marriage,  such  a 
dissolution  being  obtainable  only  by  an  Act  of  the  Parliament  of  Canada; 
and  that  the  wife  was  entitled  to  recover. 

The  manner  in  which  some  effectual  meaning  might  be  given  to  the  second 
part  of  the  clause,  different  from  that  attributable  to  the  first,  pointed 
out. 

An  appeal  by  the  defendant  from  the  judgment  of  Denton, 
Jun.  Co.C.J.,  in  an  action  in  the  County  Court  of  the  County  of 
York,  in  favour  of  the  plaintiff  for  the  recovery  of  money  payable 
under  a separation  deed,  the  plaintiff  being  the  wife  of  the  de- 
fendant. 


The  learned  Junior  Judge  gave  the  following  reasons  for  his 
judgment: — 

The  plaintiff’s  motion  as  launched  was  for  judgment  on  a 
specially  endorsed  writ.  On  the  argument,  counsel  for  the  plain- 
tiff stated  that  the  plaintiff  did  not  intend  to  offer  any  evidence 
to  refute  the  allegation  made  in  the  defendant’s  affidavit  that  the 
plaintiff  had,  since  the  agreement  was  entered  into,  committed 
adultery.  There  being  no  facts  in  dispute,  counsel  for  both 
parties  agreed  that  the  motion  should  be  treated  as  a motion  for 
judgment  in  the  action,  in  order  that  there  might  be  no  question 
about  the  right  of  either  party  to  appeal. 

The  question  to  be  determined  is  this:  Can  the  plaintiff  re- 
cover the  arrears  under  the  separation  deed,  in  view  of  the  fact 
that  she  has,  since  the  deed  was  executed,  committed  adultery? 

It  is  well  settled  by  authority  that,  if  the  deed  of  separation 
does  not  contain  a provision  limiting  the  annuity  during  chastity, 
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the  mere  fact  of  subsequent  adultery  does  not  put  an  end  to  the 
provision  for  the  wife:  Wasteneys  v.  Wasteneys,  [1900]  A.C.  446; 
Fearon  v.  Earl  of  Aylesf or d (1884),  14  Q.B.D.  792;  Gandy  v.  Gandy 
(1882),  7 P.D.  77;  Jee  v.  Thurlow  (1824),  2 B.  & C.  547. 

The  trouble  in  this  case  arises  over  the  peculiar  wording  of 
the  deed.  It  provides  for  two  events,  upon  the  happening  of 
either  of  which  the  allowance  is  to  cease.  The  first  is  the  dissolu- 
tion of  the  marriage  upon  the  petition  of  the  husband,  an  event 
that  has  not  yet  happened.  The  other  is  “in  case  the  said  Edna 
Gordon  shall  be  guilty  of  any  act  which  would  entitle  the  said 
Albert  Edwin  Gordon  to  obtain  a dissolution  of  the  said  mar- 
riage/' There  is  np  law  in  Ontario  which  entitles  a husband  to 
obtain  a divorce  on  the  ground  that  his  wife  has  committed 
adultery.  Parliament  might  or  might  not  grant  a divorce  under 
such  circumstances.  If  the  separation  deed  had  provided  that 
if  the  wffe  committed  adultery  the  allowance  would  cease,  the  case 
would  have  been  plain.  But  how  can  any  Court  say  that  the 
plaintiff  is  entitled  to  obtain  a dissolution  of  the  marriage  on  the 
ground  alone  that  she  has  committed  adultery?  If  I were  allowed 
to  guess  at  what  the  parties  had  in  mind  when  they  used  the  word 
“act,"  my  guess  would  be  that  they  meant  the  act  of  adultery. 
But  the  guess  might  be  wrong.  They  may  have  intended  that  the 
act  referred  to  was  to  be  adultery  committed  under  such  special 
circumstances  as  would  induce  Parliament  to  grant  the  divorce. 
The  clause,  to  my  mind,  is  ineffectual,  and  must  be  treated  as  if 
non-existent. 

There  will  be  judgment  for  the  amount  claimed  and  the  costs 
of  the  action. 

November  3.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Middleton,  and  Masten,  JJ. 

George  Wilkie , for  the  appellant,  argued  that,  upon  the  proper 
construction  of  the  separation  deed,  the  husband  became  “en- 
titled" to  obtain  a dissolution  of  the  marriage  by  reason  of  the 
wife's  admission  that  she  had  been  guilty  of  adultery  since  the 
execution  of  the  deed.  There  is  no  doubt  that  such  a construction 
would  carry  out  the  real  intention  of  the  parties,  and  that  it  was 
the  only  one  under  which  any  practical  effect  could  be  given  to 
the  clause  in  question.  Modesty  may  have  prevented  the  framer 
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of  the  clause  from  using  the  word  “ adultery.”  The  event  men- 
tioned in  the  first  part  of  the  clause  did  not  take  place;  the 
second  part  of  the  clause  must  have  some  different  effect  given  to 
it.  He  referred  to  the  Standard  and  Imperial  dictionaries  sub 
verb.  “Entitled;”  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  11, 
pp.  50,  51;  15  Cyc.  1055;  Gemmill  on  Divorce,  p.  49. 

J.  E.  Lawson,  for  the  plaintiff,  respondent,  was  not  called 
upon. 

Meredith,  C.J.C.P.  (at  the  conclusion  of  the  argument  for 
the  appellant) : — The  point  involved  in  this  case  is  a simple  one. 
The  plaintiff,  who  is  the  wife  of  the  defendant,  has  sued  him  for 
money  payable  by  him  to  her  under  the  separation  deed  in  ques- 
tion. 

The  only  defence  to  the  action  set  up,  or  relied  upon,  is,  that 
the  plaintiff  was  guilty  of  adultery  after  the  deed  was  made,  and 
before  the  payments  sued  for  became  due.  For  the  purposes  of 
the  action  such  guilt  is  admitted. 

The  deed  provides  that  “in  case  the  said  marriage  should  at 
any  time  hereafter  be  dissolved  upon  the  petition  of  the  said 
Albert  Edward  Gordon,  or  in  case  the  said  Edna  Gordon  shall  be 
guilty  of  any  act  which  would  entitle  the  said  Albert  Edwin 
Gordon  to  obtain  a dissolution  of  the  said  marriage,  then  and  in 
such  case  the  said  annual  payment  and  allowance  shall  cease  and 
determine  and  these  presents  shall  become  void.”  And  we  are 
asked  by  the  defendant,  who  is  appealing  against  a judgment 
in  the  plaintiff's  favour  pronounced  at  the  trial  of  this  action, 
to  hold  as  a matter  of  law,  that  is,  of  interpretation  of  the  deed, 
that  the  words  “any  act  which  would  entitle  the  said  Albert 
Edwin  Gordon  to  obtain  a dissolution  of  the  said  marriage” 
mean  no  more  than  “shall  commit  adultery;”  that  the  parties 
must  have  meant  that  the  deed  was  to  become  inoperative,  in 
so  far  as  it  is  beneficial  to  the  plaintiff,  if  she  did  not  remain 
chaste. 

But  why?  Much  has  been  contended  for,  but  the  contention 
has  not  gone  as  far  as  that  the  terms  “entitled  to  dissolution  of 
marriage”  and  11  shall  commit  adultery”  are  synonymous;  nor  can 
I think  that  any  one,  literate  or  illiterate,  would  misuse  the  one  in  an 
effort  to  express  the  other.  Whether  the  effect  of  the  one,  in  any 
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particular  circumstances,  would  be  the  same  as  the  other,  is  quite 
another  thing.  The  words,  “entitle  ...  to  ...  a 
dissolution  of  the  said  marriage/’  are  the  controlling  words. 

It  is  said  that  modesty  might  have  prevented  the  use  of  the 
word  “adultery.”  If  it  did,  and  resulted  in  the  use  of  other 
words  having  a different  meaning,  still  the  plain  meaning  of  the 
words  used,  and  that  only,  must  be  given  to  them,  unless  and  until 
by  reformation  the  proper  words  should  be  inserted  in  lieu  of  the 
words  used. 

But  the  defendant  is  hard  driven  in  resorting  to  such  a con- 
tention. The  deed  was  drawn  by  solicitors  of  good  standing,  and 
it  is  unimaginable  to  me  that  they,  or  any  solicitor,  could  be  so 
moved  by  this  imaginary  modesty  to  sacrifice  a client’s  interests, 
and  misstate  the  agreement  of  the  parties,  in  abstaining  from 
inserting  the  well  known  dum  casta  clause,  if  adultery  had  been 
meant,  the  clause  which  commonly  forms  part  of  separation 
deeds  and  of  divorce  decrees:  see  Ollier  v.  Ollier,  [1914]  P.  240. 

It  is  idle,  as  far  as  I am  concerned,  to  contend  that  adultery 
“entitles”  husband  or  wife  to  a “dissolution  of  the  marriage” 
in  this  Province.  Nothing  entitles  any  one  to  such  a divorce. 
There  is  no  law  of  the  Province  under  which  a divorce  a vinculo 
matrimonii  can  be  had;  special  and  particular  legislation  is  passed 
in  each  case.  A new  law  must  be  made  before  any  such  divorce 
can  be  had,  and  there  is  just  as  much  legislative  power  to  make 
such  a law  for  any  other  cause,  or  for  no  cause,  as  there  is  to  make 
it  for  adultery  of  man  or  woman. 

To  sustain  a defence  based  upon  the  words  “entitled  to  a dis- 
solution of  the  marriage,”  it  is  incumbent  on  the  defendant  to 
prove  that  he  is  so  entitled;  and  that  he  has  not  done;  and,  for  all 
that  appears  at  present,  cannot  do. 

But  it  is  said  that,  as  the  deed  provides  for  two  cases,  the  one 
dissolution  of  marriage  and  the  other  entitled  to  dissolution  of 
marriage,  we  are  bound  to  give  some  effectual  meaning 
to  the  latter  case  different  from  that  attributable  to  the 
former — that  the  parties  must  have  meant  different  things — 
and,  that  being  so,  we  must  read  the  later  words  as  meaning 
“or  if  the  wife  shall  commit  adultery,”  because  there  is 
no  other  reasonable  meaning  that  can  be  attributed  to  them. 
I am  unable  to  give  anything  like  unqualified  assent  to 
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either  of  these  contentions.  To  do  so  as  to  the  first,  would 
be  to  assent  to  the  proposition  that  tautology  is  impossible, 
and  that  superfluous  words  are  unknown  in  documents  such  as 
that  in  question,  at  all  events  when  drawn  by  reputable  lawyers; 
in  favour  of  which  proposition  the  most  that  can  be  said  is:  Would 
that  it  were  so!  It  is  however  right  to  say  that  in  such  a case  as 
this,  if  reasonable  meaning  can  be  given  to  the  later  words  beyond 
that  which  the  earlier  words  convey,  such  meaning  should  be 
given  to  them.  But  no  such  case  arises  here.  The  later  words 
plainly  carry  a meaning,  and  can  have  an  effect,  different  from  the 
earlier,  in  more  than  one  substantial  way,  as  has  been  pointed 
out  more  than  once  during  the  argument ; so  I shall  now  take  up 
time  in  repeating  but  one : — If  the  parties  were  or  should  be  domi- 
ciled in  any  Christian  country  so  as  to  give  the  Courts  of  such  a 
country  a right  to  decree  dissolution  of  the  marriage,  and  the 
husband  should  become  entitled  to  a dissolution  of  the  marriage 
there,  on  the  ground  of  adultery,  or  indeed  on  any  ground  founded 
on  an  act  of  which  she  was  guilty,  he  would  have  a good  defence 
to  such  an  action  as  this,  if  he  had  not,  in  some  manner  under 
such  laws,  disentitled  himself  to  it. 

I,  therefore,  cohcur  with  the  learned  trial  Judge  in  the  con- 
clusion which  he  reached,  and,  in  the  main,  upon  the  ground 
traversed  by  him  in  reaching  that  conclusion;  and  would  have 
been  content  to  have  said  so  and  no  more,  but  that  Mr.  Wilkie’s 
earnest  and  protracted  argument  seems  to  me  to  have  earned — 
well,  some  more  superfluous  words. 

The  appeal  should  be  dismissed. 
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Riddell  and  Middleton,  JJ.,  concurred. 

Masten,  J. : — At  one  period  in  this  argument  I felt  a difficulty 
in  agreeing  with  the  views  just  expressed,  for  one  reason  only. 
It  seemed  to  me  that  the  result  of  the  judgment  now  being  pro- 
nounced might  be  that  no  meaning  or  effect  whatever  would  be 
given  to  the  latter  half  of  the  clause  upon  which  reliance 
is  placed  by  this  appellant.  That  clause  reads  as  follows: 
“It  is  further  provided  that  in  case  the  said  marriage 
should  at  any  time  hereafter  be  dissolved  upon  the  petition  of  the 
said  Albert  Edward  Gordon,  or  in  case  the  said  Edna  Gordon 
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shall  be  guilty  of  any  act  which  would  entitle  the  said  Albert 
Edwin  Gordon  to  obtain  a dissolution  of  the  said  marriage,  then 
and  in  such  case  the  said  annual  payment  and  allowance  shall 
cease  and  determine  and  these  presents  shall  become  void.”  If 
adultery  did  not  entitle  to  the  divorce  nothing  else  would,  and 
the  clause  would  be  meaningless.  But  it  now  seems  to  me  that 
that  difficulty  is  got  over  in  this  way:  Assuming  that  the  appli- 
cation is  made  for  the  divorce,  and  that  Parliament  declares  that 
the  applicant  is  entitled  to  a divorce,  then  such  ascertainment 
that  he  was  so  entitled  to  a divorce  would  relate  back  to  the  time 
when  he  became  so  entitled;  and,  therefore,  effect  can  be  given 
to  the  latter  half  of  the  clause  without  offending  the  rule  that  some 
effect  is  to  be  given  to  every  portion  of  the  agreement. 

For  that  reason,  I agree  in  the  judgment  just  proposed. 

Appeal  dismissed. 


[BOYD,  C.] 


Baldwin  v.  Hesler. 

Judgment — Application  to  Open  up — Rule  523 — Evidence — Witness  Discredit- 
ing herself — Seduction — Resemblance  of  Child  to  Person  other  than  De- 
fendant— Admissibility — Affidavits — Weight  of  Testimony. 

The  evidence  of  one  who  impeaches  his  own  veracity  is  to  be  received  with  the 
most  scrupulous  jealousy. 

Merchants  Bank  v.  Monteith  (1885),  10  P.R.  467,  475,  and  Rushton  v.  Grand 
Trunk  R.W.  Co.  (1903),  6 O.L.R.  425,  referred. to. 

In  an  action  for  seduction,  a verdict  and  judgment  were  given  for  the  plain- 
tiffs, whose  adopted  daughter  was  the  girl  seduced.  This  was  based  on  the 
testimony  of  the  girl,  who  afterwards  discredited  her  own  testimony  at 
the  trial,  and  by  affidavit  denied  that  the  defendant  was  the  father  of  her 
child,  ascribing  the  paternity  to  the  male  plaintiff.  Fortified  with  this  and 
other  affidavits,  the  defendant  made  a motion,  under  Rule  523,  to  open  up 
the  judgment,  on  the  grounds  of  fraud,  surprise,  and  the  discovery  of  new 
evidence.  The  motion  was  dismissed  upon  the  merits. 

Sernble,  that  no  Court  would  open  up  a judgment  on  the  ground  that  the 
child  of  a girl  seduced  resembled  some  one  other  than  the  defendant  who 
had  been  found  guilty. 

Bagot  v.  Bagot  (1878-9),  1 L.R.  Ir.  308,  5 L.R.  Ir.  72,  considered. 


Motion  by  the  defendant  in  an  action  for  seduction,  under 
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Rule  523,*  to  set  aside  the  judgment  for  the  plaintiffs  or  suspend 
its  operation. 

October  26.  The  motion  was  heard  by  Boyd,  C.,  in  the  Weekly 
Court  at  Toronto. 

W . M.  German,  K.C.,  for  the  defendant. 

A.  C.  Kingstone,  for  the  plaintiffs. 

November  13.  Boyd,  C.:— This  is  an  application  by  the  de- 
fendant, alleged  to  be  made  under  Rule  523,  of  a most  extraordin- 
ary character.  The  action  is  for  the  seduction  by  the  defendant 
of  an  adopted  daughter  of  the  plaintiffs;  and,  after  evidence  given 
on  both  sides,  the  jury  gave  a verdict  of  $750  damages  to  the 
plaintiffs.  The  defendant  now  applies  for  an  order  setting  aside 
the  judgment  and  entering  it  for  the  defendant,  or  that  the  de- 
fendant have  leave  to  appeal  to  the  Appellate  Division,  or  for 
other  relief.  The  application  was  to  be  made  before  the  trial 
Judge,  Mr.  Justice  Britton,  but  in  his  absence  the  parties  agreed 
to  my  hearing  it  and  conferring  with  him  before  disposing  of  it. 

The  grounds  moved  upon  are  stated  to  be  because  the  judg- 
ment was  obtained  by  the  fraud  of  the  plaintiffs  and  by  coercing 
the  witness  Bertha  Bissett  (the  girl  in  question)  to  give  false 
testimony;  that  the  defendant  was  taken  by  surprise,  in  that 
dates  were  sworn  to  at  the  trial  of  his  having  had  intercourse  with 
the  girl  long  prior  to  the  date  given  in  the  statement  of  claim  or 
sworn  to  by  the  plaintiffs  in  their  examination  for  discovery;  and 
that  the  defendant  has  discovered  since  the  trial  new  evidence 
which,  if  brought  forward  at  the  trial,  would  have  changed  the 
result. 

Bertha  Bissfett  makes  an  affidavit  in  which  she  states  that  she 
never  had  carnal  connection  with  the  defendant,  and  that  the 
father  of  the  male  child  born  on  the  22nd  October,  1915,  is  the 
plaintiff  Henry  Baldwin,  and  the  child,  in  features  and  complexion, 
so  resembles  the  plaintiff  that  she  believes  any  one  would  be  con- 
vinced that  he  was  the  father. 

*523.  A party  entitled  to  maintain  an  action  for  the  reversal  or  variation 
of  a judgment  or  order,  upon  the  ground  of  matter  arising  subsequent  to  the 
making  thereof,  or  subsequently  discovered,  or  to  impeach  a judgment  or 
order  on  the  ground  of  fraud,  or  to  suspend  the  operation  of  a judgment  or 
order,  or  to  carry  a judgment  or  order  into  operation,  or  to  any  further  or 
other  relief  than  that  originally  awarded  may  move  in  the  action  for  the  relief 
claimed. 
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She  says  further  that  Mrs.  Baldwin,  the  other  plaintiff,  pre- 
pared a written  statement  of  dates  and  events,  implicating  the 
defendant,  and  that  she  was  compelled  by  the  plaintiffs  to  learn 
off  these  dates  and  to  swear  to  them  in  Court-. 

Mabel  Orth,  a sister  of  the  defendant,  swears  that  the  defend- 
ant was  at  her  place  on  the  18th  August,  1912,  and  could  not  have 
had  connection  with  the  girl,  as  was  sworn  to  for  the  plaintiffs. 
Mrs.  Daboll,  witness  of  the  plaintiffs,  says  that  the  girl  told  her 
in  April,  1916,  about  having  been  forced  to  give  untrue  evidence, 
and  gave  to  her  a written  statement  to  that  effect,  which  was  to 
be  left  with  Bradford  Moore. 

Mrs.  Daboll  swears  also  to  the  resemblance  in  complexion  and 
features  of  the  child  to  the  male  plaintiff,  and,  in  her  opinion  and 
belief,  the  child  is  his. 

Bradford  Moore  is  father-in-law  of  the  defendant  (the  mar- 
riage to  his  daughter  was  in  October,  1913).  He  says  that  he 
got  the  paper  in  September,  1916,  and  then  went  to  see  Bertha 
Bissett,  who  had  moved  to  Hamilton,  and  she  repeated  to  him 
about  her  being  forced  to  put  the  paternity  on  the  defendant,  and 
that  the  male  plaintiff  was  in  truth  the  father  of  her  child.  He 
also  believes  that  the  complexion  and  features  of  the  child  point 
to  the  plaintiff  as  the  father.  Other  deponents  proved  by  affi- 
davit that  on  other  days  when  it  was  stated  on  the  trial  that  the 
defendant  was  with  the  girl,  he  was  elsewhere. 


The  pleading  of  the  plaintiffs  sets  forth  that  on  or  about  the 
1st  March,  1915,  the  defendant  seduced  and  carnally  knew 
Bertha  Bissett,  whereby  she  became  pregnant  and  was  delivered 
of  a child  on  the  22nd  October,  1915.  The  writ  was  issued  on  the 
18th  January,  1916,  and  the  verdict  and  judgment  were  on  the 
29th  February. 

It  does  not  appear  that  there  was  any  occasion  for  surprise  in 
the  matters  questioned  about  in  the  examination  for  discovery. 
The  date  in  the  pleading  is  the  effective  date  which  gave  rise  to  the 
cause  of  action  by  virtue  of  the  consequent  pregnancy — but  no 
questions  were  directed  to  any  previous  acts  of  carnal  connection 
between  the  girl  and  the  defendant. 


The  affidavits  against  the  motion  by  the  husband  fully  meet 
all  that  is  alleged  against  him.  The  wife  also  explicitly  denies  all 
the  damaging  statements  made  against  her  by  the  girl.  She 
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explains  satisfactorily  about  the  written  statement  of  dates  and 
words  which  the  girl  says  was  given  to  her  to  “ coach  her  up”  in 
her  evidence.  It  was  part  of  a private  diary  kept  by  Mrs.  Baldwin 
for  her  own  use  and  information,  and  it  was  not  given  to  the  girl, 
who  must  have  taken  it  out  of  a room  in  the  house  where  it  was 
left  by  Mrs.  Baldwin  after  the  trial.  She  tells  of  an  interview 
between  the  girl,  Hesler,  Mrs.  Thomas,  and  the  plaintiffs,  when 
the  defendant  offered  to  pay  all  the  expenses  of  the  girl’s  illness. 
This  is  contradicted  by  Mrs.  Thomas.  The  plaintiffs’  solicitor, 
who  “ precognosced”  the  witness,  says  that  the  girl  gave  to  him 
practically  the  same  evidence  that  was  given  at  the  trial,  and 
that  without  evidence  of  pressure  being  brought  to  bear  upon  her. 
Mrs.  Baldwin  ridicules  the  idea  of  the  child  being  like  her  hus- 
band. 

I have  consulted  with  my  brother  Britton:  he  is  not  dissatis- 
fied with  the  verdict,  and  concurs  in  my  disposition  of  the  pre- 
sent application. 

I-  have  not  considered  the  scope  of  Rule  523,  because  I think 
the  application  fails  entirely  on  the  merits.  The  girl  and  the 
guilty  person  alone  know  the  real  facts.  The  only  ground  which 
induced  me  during  the  argument  not  to  give  effect  to  Rushton  v. 
Grand  Trunk  R.W.  Co.  (1903),  6 O.L.R.  425,*  was  that  the  girl  was 
sworn  to  have  been  given  the  written  statement  of  dates  by  the 
female  plaintiff  with  a view  to  shape  her  evidence  at  the  trial.  This 
ground  is,  it  seems  to  me,  completely  displaced  by  the  counter- 
affidavits. The  girl  appears  as  a witness  who  discredits  herself — 
she  has  no  regard  for  the  sanctity  of  an  oath — and  in  all  such 
cases  the  evidence  of  one  who  impeaches  his  own  veracity  is  to  be 
received  with  the  most  scrupulous  jealousy:  Merchants  Bank  v. 
Monteith  (1885),  10  P.R.  467,  475. 

If  there  is  such  a striking  likeness  between  the  child  and  the 
plaintiff,  that  is  a matter  that  cannot  have  been  discovered  since 
the  trial;  and  anyhow  no  Court  would  open  up  a judgment  on  the 
ground  that  the  child  of  a girl  seduced  resembled  some  one  else 
than  the  defendant  who  has  been  found  guilty.  The  value  of 
suc’h  opinion  evidence  is,  in  my  judgment,  of  the  most  precarious 

*In  the  Rushton  case,  it  was  held  that  the  evidence  of  persons  who  had 
been  witnesses  at  a trial,  that  the  evidence  they  then  gave  was  not  true,  and 
that  certain  statements  made  by  them  before  trial  to  the  plaintiff’s  solicitor 
were  true,  was  not  receivable  on  a motion  for  a new  trial. 
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kind.  It  was,  no  doubt,  admitted  by  a Shakesperian  Judge*  in 

1916 

Ireland,  in  Bagot  v.  Bagot  (1878),  1 L.R.  Ir.  308,  and  in  some 

Baldwin 

V. 

Hesler. 

succession  cases  before  the  Peers.  But  in  the  Bagot  case  the 
Court  of  Appeal  decided  on  different  lines,  and  held  that  it  became 
unnecessary  to  adjudicate  upon  the  point  decided  below  that  on  a 
question  of  disputed  paternity  evidence  of  personal  resemblance 
between  the  child  and  his  alleged  father  was  admissible:  Bagot  v. 
Bagot  (1879),  5 L.R.  Ir.  72. 

The  application  fails  and  should  stand  dismissed  with  costs. 

*In  the  Bagot  case,  Warren,  J.,  refers  to  Winter’s  Tale,  act  2,  sc.  3. 
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[IN  CHAMBERS.] 

% Rex  v.  Berry. 

Canada  Temperance  Act — Magistrate’s  Conviction — Motion  to  Quash — Juris- 
diction— Absence  of  Evidence  to  Warrant  Conviction — Statutory  Denial  of 
Certiorari — R.S.C.  1906,  ch.  152,  sec.  Ik8. 

A magistrate’s  conviction  for  a breach  of  Part  II.  of  the  Canada  Temperance 
Act,  R.S.C.  1906,  ch.  152,  will  not  be  quashed  for  want  of  jurisdiction 
because  there  was  no  evidence  before  the  magistrate  to  warrant  the  con- 
viction— certiorari  being  expressly  taken  away  by  sec.  148  of  the  Act. 
Review  of  the  authorities. 

Regina  v.  Wallace  (1883),  4 O.R.  127,  applied  and  followed. 

Motion  to  quash  a summary  conviction. 

September  29.  The  motion  was  heard  by  Latchford,  J., 
in  Chambers. 

L.  E.  Dancey,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General. 

November  17.  Latchford,  J.: — This  is  a motion  to  quash 
a conviction,  removed  into  the  Court  by  certiorari,  for  a breach 
of  Part  II.  of  the  Canada  Temperance  Act,  R.S.C.  1906,  ch. 
152.  The  conviction  was  made  by  the  Police  Magistrate  for  the 
Town  of  .Clinton  and  Village  of  Hensall.  The  alleged  offence 
was  committed  in  Hensall.  It  is  not  suggested  that  the  magis- 
trate acted  without  qualification,  or  in  excess  of  his  power  or  his 
territorial  jurisdiction,  or  that  there  was  any  irregularity  in  the 
conduct  of  the  proceedings.  No  evidence  is  set  out  in  the  con- 
viction itself.  The  sole  ground  upon  which  Mr.  Dancey  relied 
is,  that  there  was  no  evidence  before  the  magistrate  to  warrant 
the  conviction,  and  that  therefore  he  acted  without  jurisdiction. 

Mr.  Cartwright  contends  that,  as  the  right  to  certiorari  and 
to  appeal  in  such  cases  as  this  is  taken  away  by  sec.  148  of  the 
Act,  the  evidence  cannot  be  looked  at  to  determine  whether  or 
not  it  is  sufficient  to  warrant  the  conviction.  He  relies  on  Regina 
v.  Wallace  (1883),  4 O.R.  127,  and  Rex  v.  Carter  (1916),  26  Can. 
Crim.  Cas.  51. 

In  Regina  v.  Wallace,  the  Queen’s  Bench  Division,  Hagarty, 
C.J.,  and  Cameron  and  Armour,  JJ.,  had  under  consideration 
sec.  Ill  of  the  Canada  Temperance  Act  of  1878,  41  Viet.  ch.  16. 
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Apart  from  sub-sec.  3,  which  applies  only  to  the  case  of  the 
conviction  of  a physician  and  has  no  application  to  the  present 
case,  the  provisions  of  sec.  148  of  the  Act  now  in  force  are  almost 
identical  with  the  provisions  of  sec.  Ill  of  the  Act  of  1878.  The 
only  difference  is  that  sec.  148  is  wider  in  its  application  than  sec. 
111. 

The  judgment  of  the  Queen’s  Bench  Division  is  therefore  of 
importance  in  considering  the  effect  of  sec.  148.  The  Court 
was  divided  in  opinion,  the  Chief  Justice  and  Armour,  J.,  taking 
one  view,  and  Cameron,  J.,  another. 

Mr.  Justice  Armour,  after  referring  to  the  effect  of  certain 
words  in  sec.  Ill,  said  (p.  133):  “The  question  therefore  is, 
certiorari  being  expressly  taken  away,  and  the  magistrate  having 
proceeded  regularly  with  the  inquiry,  and  having  heard  witnesses 
in  support  of  the  charge,  can  there  be  said  to  be  such  want  of 
jurisdiction  as  would  warrant  the  issue  of  a certiorari  because 
the  magistrate  erroneously  found  that  there  was  sufficient  evidence 
to  support  the  charge,  when  he  ought  to  have  found  that  there 
was  no  evidence  or  no  sufficient  evidence  to  support  it?” 

The  precise  ground  of  Mr.  Dancey’s  contention  before  me 
could  not  be  more  clearly  or  concisely  expressed. 

The  learned  Judge  proceeds:  “I  do  not  think  it  can  be  said 
that  this  erroneous  finding  by  the  magistrate  was  such  a want 
of  jurisdiction  as  would  warrant  the  issue  of  a certiorari,  and  I 
think  that  so  far  as  this  ground  is  concerned  the  certiorari  was 
issued  improvidently,  and  ought  to  be  quashed.” 

Several  cases  are  cited  in  support  of  this  conclusion.  I quote 
from  one:  Colonial  Bank  of  Australasia  v . Willan  (1874),  L.R.  5 
P.C.  417,  where,  at  p.  442,  Sir  James  William  Colvile  said,  in 
delivering  the  judgment  of  the  Judicial  Committee:  “There  are 
numerous  cases  in  the  books  which  establish  that,  notwithstanding 
the  privative  clause  in  a statute,  the  Court  of  Queen’s  Bench  will 
grant  a certiorari',  but  some  of  these  authorities  establish,  and 
none  are  inconsistent  with,  the  proposition  that  in  any  such 
case  that  Court  will  not  quash  the  order  removed,  except  upon 
the  ground  either  of  a manifest  defect  of  jurisdiction  in  the 
tribunal  that  made  it,  or  of  manifest  fraud  in  the  party  procuring 
it.”  He  then  goes  on  to  point  out  the  conditions  upon  which 
jurisdiction  depends,  including  facts  or  a fact  to  be  adjudicated 
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upon  in  the  course  of  the  inquiry,  and  proceeds  (p.  443) : “ Objec- 
tions founded  on  the  personal  incompetency  of  the  Judge,  or  on 
the  nature  of  the  subject-matter,  or  on  the  absence  of  some 
essential  preliminary,  must  obviously,  in  most  cases,  depend 
upon  matters  which,  whether  apparent  on  the  face  of  the  pro- 
ceedings or  brought  before  the  Superior  Court  by  affidavit, 
are  extrinsic  to  the  adjudication  impeached.  But  an  objection 
that  the  Judge  has  erroneously  found  a fact  which,  though  es- 
sential to  the  validity  of  his  order,  he  was  competent  to  try, 
assumes  that,  having  general  jurisdiction  over  the  subject-matter, 
he  properly  entered  upon  the  inquiry,  but  miscarried  in  the  course 
of  it.  The  Superior  Court  cannojt  quash  an  adjudication  upon 
such  an  objection  without  assuming  the  functions  of  a Court  of 
appeal,  and  the  power  to  retry  a question  which  the  Judge  was 
competent  to  decide.” 

Chief  Justice  Hagarty  states  his  conclusion  to  be  that  the 
Legislature  by  sec.  Ill  clearly  intended  to  bar  supervision  by  the 
higher  Courts  of  any  decision  of  the  Stipendiary  Magistrate 
arrived  at  by  him  on  the  merits.  “If,”  he  says  (4  O.R.  at  p. 
140),  “we  take  upon  ourselves  to  say  that  the  evidence  in  this 
case  was  insufficient  to  convict,  we  fall  back  on  the  law  as  it  has 
always  been  applied  in  cases  where  the  certiorari  was  not  ex- 
pressly taken  away,  and  we  completely  defeat  what  appears  to 
me  to  be  the  clear  intention  of  the  Legislature,  and  render  the 
express  denial  of  the  certiorari  an  utterly  idle  and  futile  enactment. 
We  have  to  see  that  the  inferior  tribunal  acted  strictly  within  the 
authority  of  the  Act,  duly  heard  the  case,  and  gave  its  decision 
upon  the  evidence  duly  laid  before  him.  If  we  quash  this  con- 
viction we  can  do  so  only  on  the  ground  that  we  consider  his 
conviction  on  the  evidence  wrong.  I think  Parliament  has 
enacted  that  in  this  case  we  have  no  such  right.” 

Much  of  the  dissenting  judgment  of  Cameron  J.,  is  taken  up 
with  a consideration  of  the  effect  of  the  words  “in  any  such 
case”  appearing  in  sec.  Ill  of  the  Act  of  1878 — a question  which 
does  not  arise  in  the  present  case.  The  words  mentioned  had 
previously  occasioned  a division  of  opinion  in  the  Supreme  Court 
of  New  Brunswick:  Ex  p.  Hackett  (1882),  21  N.B.R.  513;  and  in 
the  revision  of  the  Act  in  1888,  51  Viet.  ch.  34,  sec.  5,  they  were 
replaced  by  the  words  now  appearing  in  sec.  148  “in  respect  of 
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any  offence  against  Part  II.  of  this  Act.”  But,  apart  from  the 
effect  which  Mr.  Justice  Cameron  thought  should  be  given  to  the 
words  “in  any  such  case,”  his  judgment  is  based  on  the  view 
that  in  the  absence  of  evidence  to  support  the  charge — a matter 
which  could  be  ascertained  only  by  referring  to  the  evidence — 
the  magistrate  acted  wholly  without  jurisdiction.  But  he  says 
(p.  142) : “If  there  is  anything  in  the  evidence  on  which  the  opinion 
of  a jury  could  be  asked  as  to  whether  the  defendant  sold  intoxi- 
cating liquor  either  on  the  30th  July,  or  at  any  time  within 
thirty  days  before  the  laying  of  the  information,  this  Court  is 
ousted  of  jurisdiction  and  cannot  review  the  magistrate’s  decision.” 
The  learned  Judge  thought  (p.  148)  tha't  the  law  could  not  be 
“in  the  monstrous  condition”  that  a person  injured  by  a con- 
viction which  had  no  evidence  to  sustain  it  should  be  left  without 
redress.  That,  however,  was  the  view  as  to  the  effect  of  sec. 
Ill  entertained  by  the  majority  of  the  Court. 

In  delivering  the  judgment  of  the  Court  in  Regina  v.  Cunerty 
(1894),  26  O.R.  51,  Street,  J.,  cited  Colonial  Bank  of  Australasia 
v.  Willan  with  approval,  in  a case  in  which  the  question  was 
whether  the  defendant  had  or  had  not  sold  liquor  in  quantities 
of  less  than  three  half-pints.  “We  have,”  he  says,  “no  power 
upon  such  a motion  to  review  the  decision  of  the  Police  Magistrate 
in  a matter  within  his  jurisdiction.” 

Again,  in  1893,  the  Queen’s  Bench  Division,  Armour,  C.J., 
and  Falconbridge  and  Street,  JJ.,  in  quashing  a conviction  under 
the  Ontario  Medical  Act,  R.S.O.  1887,  ch.  148,  sec.  45,  which  was 
bad  for  uncertainty,  said,  per  Armour,  C.J.:  “Where  the  con- 
viction is  valid  on  its  face,  we  are  not  to  look  at  the  evidence 
for  the  purpose  of  determining  whether  an  offence  is  established 
by  it.  That  is  a matter  for  the  magistrate,  and  for  the  appellate 
court  where  there  is  an  appeal:”  Regina  v.  Coulson  (1893),  24 
O.R.  246,  at  p.  249. 

Less  than  two  years  later,  however,  upon  a motion  to  quash 
a conviction  of  the  same  defendant  for  breach  of  the  same  section 
of  the  Medical  Act,  the  Common  Pleas  Division  (Meredith, 
C.J.,  and  Rose,  J.),  gave  expression  to  an  opinion  directly  opposed 
to  that  of  the  Queen’s  Bench:  Regina  v.  Coulson  (1896),  27  O.R. 
59.  Rose,  J.,  says  (p.  62),  in  delivering  the  judgment  of  the 
Court:  “We  think  it  our  duty  to  look  at  the  evidence  taken  by 
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the  magistrate  to  see  if  there  was  any  evidence  whatever  shewing  Latchford’ J 

an  offence;  if  none,  4hen  it  is  our  duty  (in  our  opinion)  to  quash  1916 

the  conviction,  as  made  without  jurisdiction;  but  if  there  was  Rex 

any,  then  not  to  interfere,  as  it  is  not  our  province  to  review  berry 

the  evidence  as  on  an  appeal.”  Upon  looking  at  the  evidence 
the  Court  considered  that  the  conviction  should  be  affirmed; 
but  the  opinion  stated  means — quite  plainly,  I think — that  where 
there  is  no  evidence  to  support  a conviction  the  magistrate  acts 
without  jurisdiction. 

It  is,  however,  to  be  observed  that  the  Medical  Act,  for  a 
breach  of  which  the  conviction  was  made,  does  not,  like  the 
Canada  Temperance  Act,  prohibit  certiorari  and  appeal. 

In  1908,  in  Rex  v.  Cook , 18  O.L.R.  415,  Mr.  Justice  Anglin, 
in  delivering  judgment  upon  an  application  to  quash  a con- 
viction under  the  Liquor  License  Act  (R.S.O.  1897,  ch.  245), 
said  (p.  419):  “It  has  been  held  that,  in  making  a conviction 
without  evidence  of  the  offence  charged,  a magistrate  acts  without 
jurisdiction.”  No  case  is  cited  in  support  of  the  proposition  that 
the  absence  of  any  evidence  constitutes  a want  of  jurisdiction 
in  the  convicting  magistrate.  The  opinion  stated  by  Rose,  J., 
in  the  second  Coulson  case  was  doubtless  present  to  the  mind  of 
the  learned  Judge.  While  that  opinion  was  not  necessary  for 
the  decision  of  the  case,  as  there  was  evidence  to  support  the 
conviction,  it  has,  I think,  been  generally  regarded  as  expressing 
the  law  applicable  in  all  cases  where  motions  were  made  to  quash 
convictions  under  our  Liquor  License  Act.  A recent  case  is 
Rex  v.  Borin  (1913),  29  O.L.R.  584,  where  a conviction  made 
under  the  Act  of  1897,  as  amended  by  9 Edw.  VII.  ch.  82,  sec.  27, 
was  quashed  by  th6  Chief  Justice  of  the  Common  Pleas,  “because,” 
as  is  stated  in  the  head-note,  “there  was  no  reasonable  evidence 
to  support  it.” 

If  the  conviction  now  before  me  was  made  under  the  Medical 
Act  or  the  Liquor  License  Act,  I should  undoubtedly  be  com- 
pelled to  follow  the  judgments  in  Regina  v.  Coulson  (No.  2)  and 
Rex  v.  Borin.  But  the  decision  in  Regina  v.  Wallace  is  on  the 
very  section  of  the  Canada  Temperance  Act  now  before  me,  as 
clarified  by  the  amendment  of  1888.  There  is  no  decision  on 
that  statute  to  the  contrary  in  the  Courts  of  Ontario  that  I have 
been  referred  to,  or  that,  after  no  slight  investigation,  I have  been 
able  to  find. 
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Rex  v.  Carter , 26  Can.  Crim.  Cas.  51,  cited  by  Mr.  Cartwright, 
is  a recent  decision  of  Chief' Justice  Harvey  of  the  Supreme  Court 
of  Alberta,  upon  a motion  to  quash  a summary  conviction  as  on 
certiorari , in  a case  in  which,  the  report  indicates,  no  appeal 
was  authorised  by  statute.  The  learned  Judge  states  (p.  56) 
that,  when  an  appeal  is  not  authorised,  “it  must  be  assumed  that 
it  is  because  the  Legislature  deems  it  wise  that  there  should  be 
no  appeal,  and  the  Courts  have  no  right  to  permit  by  indirect 
means  what  the  Legislature  has  declined  to  allow  directly.”  He  j 
then  reviews  the  English  and  Canadian  cases,  including  Rex  v. 
McPherson  (1915),  25  Can.  Crim.  Cas.  62,  a decision  of  the 
Supreme  Court  of  Saskatchewan,  holding  that  a conviction 
may  be  quashed  for  want  of  evidence.  The  offence  in  that  case 
was  an  alleged  infraction  of  the  Liquor  License  Act  of  the  Province, 

4 Geo.  V.  ch.  64.  That  Act,  however,  unlike  the  Canada  Temper- 
ance Act,  not  only  does  not  prohibit  certiorari  and  appeal,  but 
permits  both:  secs.  106  and  107.  Among  the  authorities  cited 
is  the  opinion  of  Strong,  J.,  in  In  re  Trepanier  (1885),  12  S.C.R. 
Ill,  at  p.  129.  But  the  subject-matter  of  the  learned  Judge’s 
remarks  was  the  writ  of  habeas  corpus  cum  causa , or,  as  is  more 
generally  expressed,  with  certiorari  in  aid.  In  that  connection  he 
merely  states  what  has  been  the  constant  and  uniform  practice 
of  the  Courts  of  this  Province  where  habeas  corpus  has  issued 
with  a certiorari.  But  it  does  not  appear  to  me  to  be  authority 
for  the  much  broader  proposition  it  was  relied  on  to  support. 
Harvey,  C.J.,  concluded:  “In  the  result  there  is  no  decision, 
except  those  of  Regina  v.  Coulson  (No.  2),  27  O.R.  59, 
and  Rex  v.  McPherson,  25  Can.  Crim.  Cas.  62,  which  I 
have  seen  which  holds  that  the  evidence  may  be  looked 
at  for  the  purpose  of  seeing  whether  there  is  any  evidencee, 
and  the  opinion  in  the  former  of  these  was  unnecessary  for  the 
decision  since  the  Court  held  there  was  such  evidence.  For  that 
reason,  and  because  Regina  v.  Bolton  (1841),  1 Q.B.  66,  and  Colonial 
Bank  of  Australasia  v.  Willan  are  not  considered,  with  much 
respect,  I do  not  consider  that  they  can  be  taken  as  in  any  way 
affecting  the  authority  of  the  last-mentioned  case,  which,  as  a 
decision  of  the  Privy  Council,  is  of  the  highest  authority,  and 
which  I am  therefore  bound  to  follow.” 

In  the  case  before  me  it  is  not  necessary  or  perhaps  desirable 
to  say  that  I entirely  agree  with  the  opinion  thus  stated.  What 
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I feel  that  I am  bound  by  is  the  authority  of  Regina  v.  Wallace 
on  the  very  matter  in  issue  here.  Jurisdiction  to  enter  into  the 
inquiry  existed  in  the  magistrate.  There  is  no  allegation  that 
his  jurisdiction  was  ousted  by  any  claim  made  on  reasonable 
grounds  during  the  trial.  If  he  erred  in  his  appreciation  of  the 
testimony  adduced,  and  found  the  accused  guilty  without  evi- 
dence of  guilt,  his  action  implies  not  want  of  jurisdiction  but 
an  improper  exercise  of  it;  and  that  is  by  the  statute,  as  inter- 
preted by  the  Wallace  case,  not  open  to  review  on  such  an  appli- 
cation as  is  now  made.  If  I am  right  in  my  conclusion,  and  the 
result  is,  as  thought  to  be  by  Cameron,  J.,  “a  monstrous  condition 
of  the  law,”  the  remedy,  if  one  is  needed,  must  be  sought  from 
Parliament  and  not  from  the  Courts. 

The  motion  is  dismissed  with  costs. 


Latchford,  J. 
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Berry. 
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Re  Canada  Co.  and  Township  of  Colchester  North. 


Nov.  17. 


Assessment  and  Taxes — Assessment  Act,  R.S.O.  191 4,  ch.  195,  secs.  4-0(8),  81 
(6  Geo.  V.  ch.  41,  sec.  6)  — Assessment  of  11  Petroleum  Mineral  Rights” — 
Confirmation  by  County  Court  Judge — Appeal  to  Divisional  Court' — Special 
Case — Questions  not  Stated — Agreement  of  Parties — Other  Mineral  Rights 
— Evidence  as  to  Value  of  Rights — Advertisement  for  Sale  at  Named  Price — 
Failure  to  Secure  Buyers — Admissibility — Reduction  of  Assessment — 
— Alteration  in  Roll — Power  to  Refer  back  to  Judge. 

Under  sec.  81  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  as  enacted  by  the 
Assessment  Amendment  Act,  1916  (6  Geo.  V.  ch.  41),  sec.  6,  a Divisional 
Court  (Middleton,  J.,  dissenting)  entertained  an  appeal  from  a judg- 
ment of  a County  Court  Judge  dismissing  appeals  from  the  decisions  of 
Courts  of  Revision  affirming  assessments  of  the  appellants.  The  appeal 
came  before  the  Divisional  Court  upon  what  purported  to  be  a special 
case  stated  by  the  Judge,  but  not  in  conformity  with  the  provisions  of 
the  statute.  The  parties  to  the  appeal  being  agreed  upon  the  questions  to 
be  considered,  and  those  questions  being  within  the  power  of  the  Court 
to  consider,  it  was  held,  that  the  form  of  the  case  was  unimportant. 

The  questions  raised  concerned  the  assessment  of  the  appellants  in  respect 
of  petroleum  mineral  rights  in'  certain  lands — mineral  rights  having  been 
reserved  by  the  appellants  when  they  sold  the  lands.  By  sec.  40(8)  of  the 
Assessment  Act,  “petroleum  mineral  rights”  so  reserved  are  expressly  made 
assessable  at  their  actual  value: — 

Held,  that  it  would  not  be  proper  to  consider  the  question  whether  mineral 
rights  other  than  petroleum  mineral  rights  could  be  assessed  except  against 
the  owner  of  the  lands,  the  appellants  not  having  been  assessed  for  any  but 
petroleum  mineral  rights,  and  it  not  being  suggested  that  any  other  existed 
in  the  lands. 
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1916 
Re 

Canada 
Co. 

AND 

Township 
of 

Colchester 
North. 

Appeals  by  the  Canada  Company  from  the  judgment  of  the 
Judge  of  the  County  Court  of  the  County  of  Essex  dismissing 
the  company’s  appeals  from  the  decisions  of  the  Courts  of  Revision 
of  the  Townships  of  Colchester  North,  Sandwich  South,  Maid- 
stone, and  Tilbury  North,  affirming  the  assessments  of  the 
appellant  company  in  respect  of  mineral  rights  in  lands  in  the 
four  townships. 

November  1.  The  appeals  were  heard  by  Meredith,  C.J.C.P., 
Riddell,  Middleton,  and  Masten,  JJ. 

J.  M.  Pike,  K.C.,  for  the  appellants,  argued  that  under  the 
statute  there  was  no  right  to  assess  mineral  lands  where,  as  in 
this  case,  there  had  been  no  development.  At  all  events  they 
should  not  be  assessed  at  more  than  50  cents  per  acre,  at  which 
price  they  had  been  offered  by  advertisement,  without  result, 
during  the  current  year.  The  County  Court  Judge  was  in  error 
when  he  held  that  the  onus  was  on  the  appellants  to  shew  that  the 
assessed  value  was  not  the  actual  value,  and  this  is  a question 
of  law  and  a proper  subject  of  appeal.  On  the  reservation  of 
mineral  rights,  reference  was  made  to  Barnard-Argue-Roth-Stearns 
Oil  and  Gas  Co.  Limited  v.  Farquharson,  [1912]  A.C.  864,  and  cases 
there  cited.  The  whole  matter  had  been  left  open  for  decision 
by  this  Court  by  reason  of  the  County  Court  Judge’s  finding 
that  the  advertisement  by  the  appellants  which  failed  to  bring 
any  result,  was  no  evidence  of  value  at  all.  It  is  submitted  that 
it  was  evidence:  Canadian  Oil  Fields  Co.  v.  Village  of  Oil  Springs 
(1906-7),  13  O.L.R.  405,  per  Royd,  C.,  though  his  judgment  was 
reversed  on  another  point;  Re  Marshall  (1909),  20  O.L.R.  116, 
per  Osler,  J.A.,  at  p.  122.  There  is,  further,  a strong  presump- 
tion that  in  any  case  no  rights  are  assessable  except  petroleum 
rights.  Reference  was  also  made  to  Re  Bruce  Mines  Limited 
and  Town  of  Bruce  Mines  (1910),  20  O.L.R.  315$  per  Meredith, 
J.A.,  at  p.  321;  Harrison’s  Municipal  Manual,  5th  ed.,  p.  736; 


Upon  the  other  question  raised,  it  was  held,  that  the  County  Court  Judge 
was  wrong  in  refusing  to  admit,  as  evidence  of  the  value  of  the  appellants’ 
rights,  the  facts  that  the  appellants  had  advertised  the  rights  for  sale  at 
50  cents  an  acre  and  that  there  were  no  buyers  at  that  price;  and  the  assess- 
ments were  reduced  to  50  cents  an  acre,  and  the  assessment  rolls  directed 
to  be  amended  accordingly. 

Semble,  per  Meredith,  C.J.C.P.  (Riddell  and  Middleton,  JJ.,  contra ), 
that  there  is  power,  in  a proper  case,  upon  such  an  appeal  as  this,  to  refer 
the  matter  back  to  the  County  Court  Judge. 
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1 Cyc.  761,  762;  Bell  v.  Town  of  Burlington  (1915),  34  O.L.R. 
619,  per  Kelly,  J.,  at  p.  623;  Weir’s  Law  of  Assessment  (1905), 
pp.  5,  6,  129,  131. 

J.  H.  Rodd,  for  the  township  corporations,  respondents, 
argued  that  the  question  of  value  was  not  one  for  an  appellate 
tribunal,  which  could  only  deal  with  questions  of  law,  or  the 
construction  of  a statute.  • The  learned  County  Court  Judge 
was  right  in  rejecting  the  advertisement  as  evidence,  and  in 
any  event  it  was  in  no  way  conclusive. 

Pike,  in  reply. 


App.  Div. 
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North. 


November  17.  Meredith,  C.J.C.P.: — Recent  legislation 
has  widened,  very  much,  the  powers  and  duties  of  this  Division 
of  this  Court  in  regard  to  appeals  against  assessments,  made  for 
the  purposes  of  taxation,  under  the  provisions  of  the  Assessment 
Act,  R.S.O.  1914,  ch.  195. 

The  Assessment  Amendment  Act,  1916,  6 Geo.  V.  ch.  41, 
sec.  6,  repeals  sec.  81  of  the  Assessment  Act,  and  gives  such  an 
appeal  “from  the  judgment  of  the  Judge  on  a question  of  law  or 
the  construction  of  a statute,  a municipal  by-law,  any  agreement 
in  writing  to  which  the  municipality  concerned  is  a party,  or  any 
order  of  the  Municipal  Board  (except  an  order  made  under 
section  80).” 

Any  party  desiring  so  to  appeal  shall  upon  the  hearing  of  the 
appeal  by  the  Judge,  in  the  first  instance,  request  him  to  make 
a note  of  any  such  question,  and  to  state  it  in  the  form  of  a special 
case;  and  thereupon  it  shall  be  the  duty  of  the  Judge  to  make  a 
note  of  the  request;  and  he  may  so  state  such  a question:  “may” 
meaning  “shall  in  every  proper  case,”  the  discretion  being  a 
, judicial,  not  a personal,  one,  to  be  exercised  under  a remedial 
enactment. 

And,  in  addition  to  that,  any  party  desiring  to  appeal,  may 
apply  to  this  Division  of  this  Court,  and  it  may,  if  it  see  fit, 
“direct  the  County  Judge  to  state  a special  case,”  as  before 
mentioned,  if  on  the  hearing  before  him  he  refused  to  do  so. 

The  practice  and  procedure  on  such  appeals  “shall  be  the  same, 
mutatis  mutandis,  as  upon  an  appeal  from  a County  Court.” 

And  this  appeal  comes  on  for  hearing  here  under  the  provisions 
of  such  legislation,  upon  that  which  is,  and  has  been  through  Dut, 
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treated  by  all  parties  as  a special  case  stated  under  the  provisions 
of  this  recent  legislation;  yet  I may  express  the  hope  that^the 
formal  character  of  it  may  not  be  treated  as  a guide  in  other  cases. 

But  formalities  are  unimportant  in  this  instance,  because 
the  parties  are  quite  agreed  upon  the  questions  which  they  need, 
and  desire,  to  have  considered  here;  and  those  questions  are 
quite  within  the  powers  of  this  Court  to  consider  under  such 
legislation:  so  that  nothing  would  be  gained  by  delaying  the 
matter  until  the  solicitors  should  have  another  opportunity  to 
get  the  appeal  in  a better  shape  as  to  its  form. 

The  questions  the  parties  desire  to  have  determined  here* 
now,  are:  (1)  whether  “mineral  rights/’  other  than  “petroleum 
mineral  rights,”  can  be  assessed,  except  against  the  owner  of 
the  land  in  which  they  exist : and  (2)  whether  the  learned  County 
Court  Judge  was  wrong  in  holding  that  the  evidence  adduced 
before  him  of  the  appellants’  offers  to  sell  their  rights,  which 
are  the  subject  of  this  appeal,  contained  in  their  public  adver- 
tisements of  such  offers,  offered  as  evidence  upon  the  appeal  to 
him,  was  inadmissible. 

On  the  first  question  it  is  enough  to  say  that  the  appellants 
have  not  been  assessed  for  any  but  petroleum  mineral  rights, 
and  that  no  one  has  suggested  or  now  suggests  that  any  other 
exist  in  any  of  the  lands  their  rights  in  which  are  the  subject  of 
the  assessment  in  question  upon  this  appeal:  therefore  it  would 
not  only  be  needless  but  improper  to  consider  the  question. 

On  the  other  question,  I find  it  difficult  to  understand  how  there 
could  be  better  evidence  of  the  fair  value  of  the  appellants’ 
petroleum  mineral  rights  in  question,  in  the  circumstances  of 
this  case,  than  such  offers  to  sell  as  those  which  they  sought  to 
prove  in  connection  with  the  fact,  which  it  was  also  sought  to 
prove,  that  there  were  no  buyers  at  the  advertised  prices.  That 
which  no  one  will  buy  at  the  price  for  which  it  is  offered  for 
sale,  can  hardly  be  worth  as  much,  and  yet  these  appellants 
are  assessed  as  if  it  were  worth,  in  some  cases,  it  is  said,  four  times 
as  much,  without  any  other  evidence  of  any  character  as  to  value. 

And  this  case  is  a peculiarly  strong  one  for  the  appellants, 
for  in  all  cases  there  is,  or  should  be,  a person  who  is,  or  should 
be,  anxious  to  buy,  that  is,  the  owner  of  the  land  in  which  the 
petroleum  mineral  rights  exist:  and  it  should  not  be,  but  I am 
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not  sure  that  it  is  not,  necessary  to  say  that  each  owner  should 
be  treated  alike,  that  there  should  be  no  discrimination  against 
the  appellants. 

As  there  was  no  evidence,  as  to  value  of  these  mineral  rights, 
before  the  learned  County  Court  Judge,  except  that  which  he 
rejected,  and  as  that  evidence  ought  not  to  have  been  rejected, 
the  assessment  of  the  appellants  should  have  been  changed  so 
as  to  conform  to  it:  and  that  should  be  directed  to  be  done  now: 
though,  if  there  had  been  any  other  evidence,  it  might  have  been 
necessary  or  advisable  to  refer  the  matter  back  to  the  learned 
Judge. 

Our  powers  in  that  respect,  being  such,  as  to  “practice  and 
procedure,”  as  we  have  “ upon  an  appeal  from  a County  Court,” 
are  very  wide:  see  the  County  Courts  Act,  R.S.O.  1914,  ch.  59, 
secs.  45  and  46.  Nor  should  it  be  overlooked  that  this  new 
practice,  as  to  assessment  appeals,  forms  but  one  section — sec. 
81 — of  the  Assessment  Act,  and  in  no  way  curtails  the  power 
conferred  on  this  Court  in  other  sections  of  the  Act:  see  82  and 
83.  The  words,  “practice”  and  “procedure,”  are  words  of  wide 
import,  and,  in  connection  with  the  words  “as  upon  an  appeal 
from  a County  Court,”  must  comprise  the  sections  of  the  County 
Courts  Act  which  I have  mentioned,  in  so  far  as  they  are  appli- 
cable to  such  a case  as  this. 

Of  new  trials  the  Lord  Chief  Justice  of  England  said  in  the 
case  of  Regina  v.  Ballivos,  etc.,  de  Bewdley  (1712),  1 P.  Wms. 
207,  at  p.  213:  “The  practice  of  the  Courts  is  the  law  in  these 
cases;”  and  that  one  reason  why  that  practice  was  not  found  to  be 
more  ancient  was  that  there  were  no  old  reports  of  motions. 

I have  no  doubt  of*our  power  to  correct  or  affirm  a County 
Court  Judge,  on  such  an  appeal  as  this,  and  then  leave  it  to  him, 
where  necessary  or  expedient,  to  work  out  the  assessment 
accordingly. 

I would  allow  the  appeal  accordingly;  as  well  as  the  other 
appeals,  all  of  which  were  treated  as  being  upon  the  same  footing 
as,  and  were  argued  together  with,  this  (Colchester  North) 
appeal. 

The  irregular  manner  in  which  the  case  was  stated  and  brought 
here  is  perhaps  reason  enough  for  departure  from  the  usual 
course  as  to  costs,  and  for  making  no  order  as  to  costs. 
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Riddell,  J.: — In  certain  townships  in  the  county  of  Essex, 
the  Canada  Company,  in  making  grants  of  land,  made  in  the  grant 
a reservation  as  follows:  “Excepting  and  reserving  to  the  said 
company,  their  successors  and  assigns,  all  mines  and  quarries 
of  metals  and  minerals,  and  all  springs  of  oil  in  or  under  the  said 
land,  whether  already  discovered  or  not,  with  liberty  of  ingress, 
egress,  and  regress  to  and  for  the  said  company,  their  successors, 
lessees,  licensees,  and  assigns,  in  order  to  search  for,  work,  win, 
and  carry  away  the  same,  and  for  those  purposes  to  make  and 
use  all  needful  roads  and  other  works,  doing  no  unnecessary 
damage,  and  making  reasonable  compensation  for  all  damages 
actually  occasioned.” 

In  the  townships  here  concerned  the  assessor  made  the  follow- 
ing. assessments,  viz. : in  Colchester  North,  $10,722  in  respect  of 
“mineral  rights”  in  5,411  acres;  in  Sandwich  South,  $3,828  in 
respect  of  “mineral  rights”  in  2,552  acres;  in  Maidstone,  $5,900 
in  respect  of  “mineral  rights”  in  2,950  acres;  in  Gosfield  orth, 
$17,000  in  respect  of  “mineral  rights”  in  1,700  acres;  in  Tilbury 
North,  $4,982,  reduced  by  the  Court  of  Revision  to  $2,491,  in 
respect  of  “oil  and  mineral  rights”  in  2,491  acres. 

The  assessments  were  confirmed  by  the  Courts  of  Revision, 
and  an  appeal  was  taken  to  the  County  Judge — upon  the  hearing 
before  him  the  Judge  ruled  against  certain  evidence,  and  also 
(apparently)  against  certain  objections  by  the  Canada  Company 
to  the  assessments. 

The  Judge  has  signed  what  purports  to  be  a “special  case” 
for  this  Court  under  the  Act  6 Geo.  V.  ch.  41,  sec.  6. 

The  provisions  of  that  statute  are  quite  plain — on  the  request 
of  either  party  to  an  appeal  before  him  the  Judge  is  to  make  a 
note  of  any  question  of  law  or  construction  of  a statute,  &c., 
and  he  “may  thereupon  state  such  question  in  the  form  of  a 
special  case,  setting  out  the  facts  in  evidence  relative  thereto, 
and  his  decision  of  the  same,  as  well  as  his  decision  of  the  whole 
matter:”  sec.  6 (3).  The  so-called  special  case  before  us  does 
not  at  all  comply  with  the  definite  directions  of  the  statute — 
but  we  are  left  to  gather  from  other  papers  and  from  counsel  what 
it  is  we  are  expected  to  decide. 

One  matter  is  clear  from  the  papers — the  Canada  Company 
advertised  their  rights  in  the  lands  in  question  for  sale  to  the 
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public  at  the  price  of  “50  cents  per  acre,”  and  the  learned  County 
Court  Judge  held  that  this  was  not  evidence  for  the  company 
as  to  “actual  value.”  Counsel  for  the  townships  objecting, 
the  Judge  said:  “I  think  that  objection  is  well  taken.  But, 
having  been  put  in  by  appellants  (the  Canada  Company),  it  is 
evidence  against  the  appellants  for  all  other  purposes  of  the 
appeals:  and  is  evidence  against  the  appellants  also  that  the 
reservations  have  some  value.” 

Of  course,  if  it  is  evidence  at  all,  it  is  evidence — of  which  notice 
should  have  been  taken  by  the  Judge — for  the  company  as  well 
as  against  it. 

I am  clear  that  a bond  fide  offer  on  the  part  of  the  owner  (and 
there  is  here  no  attack  on  the  good  faith  of  the  company)  to 
sell  anything  is  some  evidence  of  its  actual  value:  what  weight 
should  be  given  to  it  by  a Judge  is  a matter  for  him  to  decide, 
but  he  must  consider  it. 

Were  there  any  power  to  refer  the  matter  back  to  the  County 
Court  Judge,  that  course  should  be  pursued:  but  it  seems  to  me 
that  we  are  given  no  power  to  send  the  case  back — sub-sec.  (6) 
indicates  that  any  change  to  be  made  in  the  assessment  roll  must 
be  made  to  appear  “by  the  judgment  of  the  Divisional  Court 
upon  the  case  stated.” 

Therefore,  I think,  we  must  determine  as  best  we  can  from  the 
material  before  us  what,  if  any,  “alteration  should  be  made 
in  the  assessment  roll.” 

I think, as  a matter  of  law, the  advertisement  is  evidence  against 
the  company  that  the  mineral  rights  which  they  offered  for  sale 
had  some  value,  and  for  the  company,  in  the  absence  of  other 
evidence  of  value,  the  fact  that  no  sale  had  been  made  proved 
that  the  actual  value  did.  not  exceed  50  cents  per  acre.  The 
County  Court  Judge  therefore  should  have  found  that  the  mineral 
rights  were  not  worth  more  than  50  cents  per  acre. 

We  are  asked  to  decide  that,  of  mineral  rights,  only  petroleum 
mineral  rights  are  assessable.* 

While  the  assessments  read  “mineral  rights”  in  some  cases 
and  “oil  and  mineral  rights”  in  another,  it  was  admitted  before 
us  that  only  petroleum  rights  were  really  assessed,  and  no  other 
mineral  rights  were  considered  by  any  one,  assessors  or  other- 
wise. It  is  therefore  an  academic  question  we  are  asked  to 
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decide:  and  that  we  should  decline  to  do.  If  and  when  the 
matter  becomes  of  consequence,  it  may  be  argued  by  those 
really  interested  and  may  be  decided  accordingly. 

I would  direct  that  an  alteration  should  be  made  in  the  assess- 
ments in  question  to  50  cents  per  acre.  There  should  be  no  costs. 


Masten,  J. This  appeal  comes  before  us  in  a manner  so 
unsatisfactory  both  as  to  form  and  substance  that  the  proper 
disposition  of  it  would,  in  strictness,  be  to  dismiss  it,  not  only 
on  the  ground  that  no  appeal  has  really  been  lodged  within  the 
provisions  of  6 Geo.  V.  ch.  41,  sec.  6,  but  also  because  the  matters 
of  substance  on  which  an  adjudication  is  sought  have  not  been 
so  brought  before  us  as  to  enable  us  to  make  a satisfactory  dis~ 
position  of  them. 

Having  regard,  however,  to  the  fact  that  undoubtedly  there 
is  a difference  between  the  parties  in  regard  to  which  the  company 
desired  to  appeal,  and  in  regard  to  which  both  parties  have 
appeared  and  argued  before  us — having  regard  also  to  the  con- 
siderations mentioned  in  the  judgments  of  my  learned  brothers — 
I am  willing,  without  deciding  any  general  question  of  law,  to 
agree  in  certifying  to  the  County  Judge  that  the  assessment 
roll  should  be  amended  by  reducing  the  assessment  in  question 
to  50  cents  per  acre. 

There  should  be  no  costs  to  either  party. 

Middleton,  J.: — This  is  the  first  case  under  the  statute  6 
Geo.  V.  ch.  41,  sec.  6;  and,  in  view  of  the  great  number  of  assess- 
ment appeals  heard  by  County  Judges,  care  should  be  taken  to 
ascertain  whether  this  case  is  one  in  which  a right  of  appeal  to 
the  Divisional  Court  has  been  given. 

The  only  case  in  which  the  Divisional  Court  has  been  given 
any  jurisdiction  is  upon  an  appeal  from  the  judgment  of  the 
Judge  “ona  question  of  law  or  the  construction  of  a statute.  . .” 

The  appeal  is  to  be  by  a special' case,  which  is  to  state  “the 
question  of  law  or  construction.”  The  Judge  is,  at  the  request 
of  the  party,  to  note  the  “question  of  law  or  construction,”  and 
the  Judge  is  thereupon  to  state  the  case,  setting  out  the  facts 
in  evidence  relating  thereto,  and  “his  decision  of  the  same,  as 
well  as  his  decision  of  the  whole  matter.” 
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That  course  has  not  been  followed  here,  but  it  is  sought  to 
argue,  in  addition  to  what  is  undoubtedly  a question  of  law  arising 
upon  the  facts — the  right  to  assess  petroleum  mineral  rights — ■ 
another  question  of  law  which  does  not  arise  upon  the  facts — 
the  right  to  assess  other  mineral  rights;  and  a further  question 
as  to  the  effect,  if  any,  to  be  given  to  an  advertisement  offering 
to  release  the  petroleum  rights  in  question  for  50  cents  per  acre, 
a sum  much  less  than  the  assessment  in  question. 

I feel  much  doubt  as  to  the  question  of  the  admissibility  of 
evidence  being  a “ question  of  law”  within  the  true  meaning  of 
this  statute,  but  I cannot  find  anything  in  the  stated  case,  as 
it  is  called,  to  indicate  that  this  is  one  of  the  questions  intended 
to  be  submitted.  The  Judge  has  undoubtedly  said,  in  the  course 
of  his  judgment,  that  the  advertisement  is  not  evidence.  If 
he  meant  that  it  was  not  shewn  that  the  advertisement  was 
published  with  the  authority  of  the  company,  he  was  right;  if 
he  meant  that  an  offer  to  sell  at  a named  price,  made  in  good 
faith,  was  no  indication  of  value,  he  was  wrong;  if  all  he  meant 
was  that  he  gave  no  weight  to  the  advertisement  as  establishing 
the  true  value — this  is  a matter  as  to  which  there  is  no  appeal. 

Speaking  for  myself,  I decline  to  answer  a question  not  raised 
in  the  way  pointed  out  by  the  statute,  particularly  when  it  is 
impossible  to  tell  what  that  question  is. 

The  practice  and  procedure  upon  the  appeal  is  to  be  the  same* 
mutatis  mutandis,  as  upon  a County  Court  appeal.  The  right 
to  grant  a new  trial  is  not  a matter  of  practice  or  procedure,  and 
the  statute  contemplates  the  determination  by  the  Divisional 
Court  of  questions  raised,  and  if  from  its  judgment  it  appears 
that  an  alteration  in  the  roll  should  be  made,  the  County  Judge 
is  to  make  the  alteration. 

Upon  the  question  of  law  which  may  be  taken  to  be  well  raised, 
petroleum  mineral  reservations  are  clearly  liable  to  assessment 
under  sec.  40  (8)  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195. 
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Mahaffy  y.  Bastedo. 


Execution — Writ  of  Fi.  Fa. — Sale  of  Land  by  Sheriff  under  Writ  Renewed  upon 
Praecipe  after  Death  of  Execution-plaintiff — Validity  of  Sale — Necessity  for 
Revivor  of  Action  or  Leave  of  Court — Rules  300,  566.  ~ 

In  June,  1910,  a writ  of  fi.  fa.,  issued  upon  a judgment  recovered  in  the  same 
month,  was  placed  in  the  hands  of  a sheriff  to  be  enforced.  In  October, 
1911,  the  execution  creditor  died;  his  will  was  proved  in  the  following 
month.  In  June,  1913 — the  action  not  having  been  revived — the  writ  of 
fi.  fa.  was  renewed,  without  any  order  or  leave  obtained,  and  the  interest 
of  the  execution  debtor  in  certain  land  was  sold  by  the  sheriff  in  December, 
1914.  In  October,  1910,  while  the  writ  was  in  the  hands  of  the  sheriff,  the 
execution  debtor  conveyed  his  interest  in  the  land  to  the  plaintiff,  who 
brought  this  action  against  the  sheriff  and  the  purchaser  to  have  it  declared 
that  the  sale  was  void,  and  that  the  plaintiff  was  entitled  to  the  land  free 
from  any  claim  on  the  part  of  the  purchaser: — 

Held  (Meredith,  C.J.C.P.,  dissenting),  that  the  writ  did  not  become  in- 
operative nor  was  the  sale  invalid  because  the  action  had  not  been  revived 
in  the  name  of  the  executors  nor  because  leave  had  not  been  obtained  to 
renew  the  writ. 

The  execution  creditor’s  death  did  not  abate  the  execution. 

Thoroughgood’s  Case  (1597),  Noy  73,  Cleve  v.  Veer  (1637),  Cro.  Car.  457, 
459,  Clerk  v.  Withers  (1704),  1 Salk.  322,  323,  and  Ellis  v.  Griffith  (1846), 
16  M.  & W.  106,  followed. 

The  renewal  of  a writ  is  a mere  ministerial  act  of  the  officer  of  the  Court 
(Poucher  v.  Wilkins  (1915),  33  O.L.R.  125,  and  Doel  v.  Kerr  (1915),  34 
O.L.R.  251);  and,  even  if  irregular,  the  irregularity  would  not  vitiate  the 
execution  so  as  to  enable  a stranger  to  the  record  to  attack  the  sale. 

Rules  300  and  566  considered. 

Chambers  v.  Kitchen  (1894-5),  16  P.R.  219,  17  P.R.  3,  distinguished. 

Per  Meredith,  C.J.C.P. : — The  rule  that  the  execution  creditor’s  death  does 
not  abate  the  execution  has  no  application  where  the  writ  is  not  current; 
and  here  the  writ  was  not  duly  renewed : the  writ  was,  in  form,  renewed 
upon  praecipe  in  the  name  of  the  dead  execution  creditor,  in  the  same 
manner  only  as  it  might  have  been  renewed  had  he  been  alive;  no  leave  of 
the  Court  was  obtained  or  sought;  the  proceeding  was  without  authority, 
unwarranted,  and  ineffectual. 


Appeal  by  the  defendant  Bastedo  from  the  judgment  of  the 
District  Court  of  the  District  of  Muskoka  in  favour  of  the  plaintiff 
in  an  action  to  set  aside  a sale  of  land  by  the  appellant,  a sheriff 
acting  under  a writ  of  fieri  facias,  to  the  defendant  Freeman. 


November  3.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Middleton,  and  Masten,  JJ. 

W.  H.  Kennedy,  for  the  appellant,  argued  that  the  learned 
District  Court  Judge  erred  in  holding  that  the  sale  by  the  sheriff 
was  a nullity  by  reason  of  there  having  been  no  revivor  of  the 
action  after  the  death  of  the  execution  creditor. 
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R.  U.  McPherson,  for  the  respondent,  the  plaintiff,  referred 
to  Chambers  v.  Kitchen  (1894-5),  16  P.R.  219,  17  P.R.  3;  Lowson 
v.  Canada  Farmers’  Mutual  Insurance  Co.  (1883),  8 A.R.  613; 
and  argued  that  under  Rules  300,  301,  it  was  necessary  that 
the  action  should  have  been  revived  in  order  to  validate  the  sale 
by  the  sheriff. 

Kennedy , in  reply,  referred  to  Rule  559. 

November  17.  Riddell,  J.: — The  facts  of  this  case  are  very 
simple  and  none  of  them  is  in  dispute. 

1910,  June  4.  Judgment  was  obtained  by  A.,  now  deceased, 

against  B. 

June  7.  A writ  of  execution  was  put  in  the  sheriff’s 
hands. 

October  24.  B.  sold  his  land  to  the  plaintiff,  Mahaffy, 
who,  on 

Nov.  15,  caused  a* mortgage  thereon  to  be  discharged. 

1911,  Oct.  11.  A.  died;  and 

Nov.  8,  probate  was  granted  of  his  will. 

1913,  June  5.  The  writ  of  execution  was  renewed;  and 

1914,  Dec.  12,  the  sheriff  sold  the  land  of  B.  to  the  defendant. 

The  District  Court  Judge  has  held  that  the  plaintiff  has 
title,  on  the  ground  that  there  was  no  revivor  of  the  action  by 
the  executors  of  A.  The  defendant  appeals. 

In  Thoroughgood’s  Case  (1597),  Noy  73,  it  was  held  that 
“if  after  execution  awarded  the  plaintiff  dies:  yet  . . . the 

sheriff  may  levy  the  money.”  So  also,  in  cases  of  execution  by 
capias,  “When  a. prisoner  is  charged  in  execution  . . . and 

the  plaintiff  afterwards  die,  his  executors  are  not  bound  to  revive 
the  judgment  by  scire  facias  or  even  to  charge  the  defendant 
in  execution  de  novo:”  Tomlin’s  Law  Dictionary,  vol.  2,  “Scire 
Facias,”  III.,  citing  Tidd’s  Prac.  B.R.  211  (370),  King  v.  Millet, 
Hill.  Term,  22  Geo.  III.  Churchill  on  Sheriffs,  2nd  ed.,  p.  216, 
may  also  be  looked  at. 

The  theory  was  that  the  issuing  of  a writ  of  fi.  fa.  etc.  was  a 
judicial  act:  Wright  v.  Mills  (1859),  4 H.  & N.  488,  at  p.  492; 
and  that  the  writ  was  an  order  of  the  Court  to  make  the  money, 
etc.,  etc.:  in  other  words,  the  authority  of  the  sheriff  came  from 
the  Court,  not  from  the  plaintiff. 
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This  doctrine  has  never  been  questioned,  and  cannot  now  be 
successfully  attacked.  While  it  is  quite  true  that  the  fi.  fa.  lands 
in  Ontario  has,  by  virtue  of  the  Imperial  Act  5 Geo.  II.  ch.  7, 
and  subsequent  legislation,  an  effect  unknown  to  the  Common 
Law  of  England,  there  is  no  reason  why  it  should  be  treated  in  a 
different  way  from  a fi.  fa.  goods.  None  of  the  Rules  affects  or 
modifies  this  principle.  The  renewal  was  simply  an  extension 
of  the  effect  of  the  writ,  and  I cannot  see  that  this  required  a 
revivor:  Doel  v.  Kerr  (1915),  34  O.L.R.  251,  and  cases  cited. 

I think  the  appeal  should  be  allowed  with  costs  throughout. 

As  to  the  effect  of  the  discharge  of  the  mortgage,  etc.,  I think 
we  should  not  here  dispose  of  such  matters.  If  the  parties 
cannot  agree,  they  may  be  determined  in  an  action  for  that  pur- 
pose, in  which  all  the  facts  can  be  brought  out. 

Middleton,  J. : — The  facts  giving  rise  to  the  action  are 
simple.  A judgment  was  recovered  in  the  action  of  Leutzer  v. 
Press  on  the  4th  June,  1910,  and  execution  was  issued  thereon  on 
the  7th  June,  1910,  and  placed  in,  the  hands  of  the  sheriff  to  be 
enforced.  On  the  14th  October,  1911,  the  execution  creditor 
died.  His  will  was  proved  in  November,  1911.  The  execution 
was  renewed  on  the  5th  June,  1913,  and  the  interest  of  the  exe- 
cution debtor  in  the  lands  in  question  was  sold  by  the  sheriff  to 
the  defendant  Freeman  on  the  12th  December,  1914.' 

In  the  meantime,  on  the  24th  October,  1910,  while  the  exe- 
cution was  in  the  hands  of  the  sheriff,  the  execution  debtor 
conveyed  his  interest  in  the  lands  to  the  plaintiff.  This  action 
is  brought  against  the  sheriff  and  against  the  purchaser  at  the 
sheriff’s  sale,  fDr  the  purpose  of  having  it  declared  that  the  sale 
is  void,  and  that  the  plaintiff  is  entitled  to  the  lands  free  from 
any  claim  on  the  part  of  the  purchaser.  Put  shortly,  the  con- 
tention of  the  plaintiff,  which  has  been  given  effect  to  by  the 
trial  Judge,  is  that,  because  the  action  of  Leutzer  v.  Press  was 
not  revived  on  the  death  of  the  execution  creditor,  the  writ  of 
fieri  facias  became  inoperative,  and  the  sheriff  could  no  longer 
act  thereunder. 

In  the  days  of  Queen  Elizabeth,  Thoroughgood’s  Case,  Noy 
73,  it  was  regarded  as  settled  that  “if  after  execution  awarded 
the  plaintiff  dies:  yet  . . . the  sheriff  may  levy  the  money. 
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And  if  he  makes  no  executors  or  administrators  as  yet  made, 
the  money  shall  be  brought  into  Court,  and  there  deposited 
until,  etc.” 

The  question  was  again  discussed  in  Cleve  v.  Veer  (1637), 
Cro.  Car.  457,  where  it  is  said  (p.  459):  “ There  is  a difference 
betwixt  a judicial  writ  after  judgment  to  do  execution  and  a writ 
original;  for  the  writ  judicial  to  make  execution  shall  not  abate, 
nor  is  abateable  by  the  death  of  him  who  sues  it.  . . . The 

sheriff  shall  execute  it  although  the  party  who  sued  it  died  before 
the  return  of  the  writ:  and  although  the  death  be  before  or  after 
the  execution,  if  it  be  after  the  teste  of  the  writ,  it  is  well  enough. 
. . . If  . . . the  plaintiff  dies  before  the  day  of  the 

return  of  the  writ,  yet  the  executor  or  his  administrator  shall 
have  the  benefit,  and  is  to  have  the  money;  and  it  is  no  return 
for  the  sheriff  to  say  that  the  plaintiff  is  dead;  and  therefore  he 
did  not  execute  it.” 

In  Clerk  v.  Withers  (1704),  1 Salk.  322,  323,  it  is  said  that 
“the  plaintiff’s  death  did  not  abate  the  execution;  and  that  the 
sheriff,  notwithstanding  that,  might  proceed  in  it,  because  the 
sheriff  has  nothing  more  to  do  with  the  plaintiff,  for  the  writ 
commands  him  to  levy  and  bring  the  money  into  court,  which 
the  plaintiff’s  death  does  no  way  hinder;  besides,  an  execution 
is  an  entire  thing,  and  cannot  be  superseded  after  it  is  begun.” 

Much  later,  in  the  palmy  days  of  Meeson  and  Welsby,  when 
accuracy  of  practice  was  worshipped  alike  by  Bench  and  Bar, 
it  was  sought  to  reopen  this  question;  but  in  Ellis  v.  Griffith 
(1846),  16  M.  & W.  106,  the  Exchequer  Chamber  declined  to 
interfere  with  that  which  had  been  regarded  as  established 
practice  ever  since  the  time  of  Charles  I.  and  even  earlier.  Alder- 
son,  B.,  discourages  any  attempt  to  seek  for  the  reason  for  the 
» rule;  saying:  “I  think  it  much  better  to  stand  on  a general  rule, 
which  we  find  laid  down  so  far  back  as  the  reign  of  Charles  I., 
than  to  attempt,  after  this  lapse  of  time,  to  find  out  the  reason 
for  it.  The  consequence  of  attempting  to  find  out  reasons  for 
such  old  rules  is,  that  the  reason  is  constantly  mistaken  for  the 
rule  itself,  and  persons  argue  on  the  reason,  as  if  it  were  the 
rule.” 

I might  add  that  it  more  often  is  dangerous  to  seek  the  reason 
for  a rule  lest  no  reason  at  all  be  found. 
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Here,  we  are  not  embarrassed  by  any  argument  based  either 
upon  the  rule  or  the  reason,  for  a generation  hath  arisen  which 
knows  not  Tidd  and  his  delightful  volumes,  and  to  whom  Arch- 
bold’s Common  Law  Practice  is  a sealed  book. 

At  common  law,  on  the  death  of  a party  either  before  a judg- 
ment, or  after  judgment  and  before  execution,  it  was  necessary 
to  sue  out  a sci.  fa.  before  anything  further  could  be  done  in  the 
action.  This  writ  has  long  been  abolished,  and  a simplified 
procedure,  now  found  in  Rule  300,  applicable  where  the  action 
is  yet  current,  and  in  Rule  566,  applicable  where  it  is  desired  to 
issue  execution,  has  been  the  outcome  of  attempts  at  legislative 
reform.  It  cannot  be  supposed  that  it  was  the  intention  of  these 
Rules  to  make  anything  in  the  nature  of  revivor  necessary  where 
it  was  unnecessary  in  the  strictest  and  most  technical  days  of 
common  law  practice. 


The  only  serious  question  is,  whether  the  execution  should 
have  been  renewed,  without  leave.  The  renewal  is  a mere 
ministerial  act  on  the  part  of  the  officer  of  the  Court  renewing 
the  writ — Poucher  v.  Wilkins  (1915),  33  O.L.R.  125;  Doel  v. 
Kerr,  34  O.L.R.  251 — and,  even  if  irregular,  the  irregularity 
would  not  vitiate  the  execution  so  as  to  enable  the  plaintiff,  a 
stranger  to  the  record,  to  attack  the  sale. 


I can  see  no  reason  why,  upon  the  death  of  the  execution 
creditor,  his  executors,  who  would  be  entitled  to  receive  the 
money,  if  made  under  the  execution,  should  not  be  entitled  to 
have  the  writ  renewed  without  revivor  or  the  leave  of  the  Court. 
This  is  not  any  proceeding  in  the  name  of  the  deceased  man; 
the  renewal  would  be  at  the  instance  of  the  executors.  For  the 
like  reason,  when,  after  execution,  the  judgment  is  assigned,  the 
assignee  would,  without  any  proceedings,  be  entitled  to  demand 
the  money,  if  levied,  without  the  leave  of  the  Court.  I can  see  •* 
no  reason  why  he  may  not  have  the  execution  renewed  without 
leave.  The  request  for  renewal  would  be  by  him,  not  by  the 
assignor. 

Chambers  v.  Kitchen,  16  P.R.  219,  17  P.R.  3,  is  quite  beside 
the  present  controversy.  It  merely  held  that  where  under  the 
present  practice  proceedings  may  be  had  in  the  original  action, 
although  after  judgment,  an  order  to  continue,  in  the  nature  of 
a revivor,  may  be  issued  under  the  Rule  corresponding  to  the 
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present  Rule  300;  the  simpler  and  more  summary  procedure 
provided  by  Rule  566  being  applicable  only  where  leave  is  sought 
to  issue  execution  upon  a judgment  already  pronounced. 

Upon  the  facts  disclosed,  it  appears  that  the  plaintiff  paid 
off  a mortgage  upon  the  property  in  question  in  1910,  but  the 
discharge  of  the  mortgage  was  not  registered  until  1915.  It 
may  be  and  probably  is  the  case  thht  the  plaintiff  is  entitled  to 
stand  in  the  position  of  the  mortgagee  and  claim  a lien  upon 
the  lands  for  the  amount  paid  to  discharge  the  mortgage  as 
against  the  purchaser  at  sheriff’s  sale;  but  this  case  was  not 
presented  for  determination.  The  sale,  which  purports  to  be  a 
sale  of  the  interest  of  the  execution  debtor  in  the  lands,  and  which 
could  convey  to  the  purchaser  no  greater  right  than  the  debtor 
himself  had,  is  the  subject  of  the  attack;  and  this  attack  fails. 

The  appeal  should  therefore  be  allowed,  and  the  action  should 
be  dismissed,  both  with  costs. 

Masten,  J. : — I agree,  and  have  nothing  to  add. 

Meredith,  C.J.C.P!:— The  substantial  question  involved 
in  this  case  is:  whether  the  defendant  Freeman  acquired  title  to 
the  land  in  question  under  the  sheriff’s  deed — by  virtue  of  which 
alone  he  claims  title — against  the  plaintiff  claiming  title,  and 
having  possession,  under  a deed  of  the  land  made  to  him  by  the 
judgment  debtor. 

Hitherto  the  plaintiff  has  contended  that*  the  sheriff’s  sale 
was  invalid  because  the  sale  was  made  more  than  three  years 
after  the  fi.  fa .,  upon  which  the  sheriff  acted,  was  issued,  and 
without  a renewal  of  the  writ : and  the  defendants  have  contended 
that  the  sale  was  valid  because  the  writ  was  renewed,  and  the 
land  was  sold  during  the  currency  of  such  renewed  writ.  No 
other  question  was  raised,  nor  any  other  point  made  on  either 
side. 

But  during  the  argument  here  the  question  was  asked:  whether 
anything  had  been  done  by  the  sheriff,  before  the  renewal  of  the 
writ,  which  would  give  him  authority  to  sell  without  any  renewal 
of  it;  all  parties,  however,  were  agreed  that  nothing  had  been 
done;  and  that  the  sale  could  not  be  sustained  on  that  ground; 
and  in  that  all  were  right. 
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Though  it  is  true  that,  speaking  generally,  a fi.  fa.  binds  the 
“ lands  against  which  it  is  issued  from  the  time  of  the  delivery 
thereof  to  the  sheriff  for  execution :”  The  Execution  Act,  R.S.O. 
1914,  ch.  80,  sec.  10:  yet  there  must  be  something  more  than  that; 
something  tantamount  to  an  actual  seizure;  something,  as  it  has 
been  said,  “amounting  in  law  and  fact  to  an  incipient  step  in 
the  execution  of  the  writ:”  see  Doe  d.  Miller  v.  Tiffany  (1848), 
5 U.C.R.  79,  90;  and  Doe  d.  Greenshields  v.  Garrow  (1848),  ib. 
237;  to  warrant  a sale  by  the  sheriff  after  the  expiration  of  the 
writ. 

The  fact  that  at  common  law  a sheriff  might  go  on  and  sell 
under  & fi.  fa.  against  the  goods  of  a judgment  debtor,  if  the 
debtor  died  after  the  teste  of  the  writ,  seems  to  me  to  have  no 
direct  bearing  on  this  case.  At  common  law  the  writ  bound  the 
goods  from  its  teste,,  and  so  had  some  effect  before  the  debtor’s 
death : but  whether  that  effect  was  considered  a sufficient  warrant 
for  continuing  to  completion  the  levy,  or  whether  it  was  based 
upon  the  common  sense  ground  that  the  ordinary  method  of 
revivor  by  scire  facias  would  be  inapplicable  to  such  a case,  is 
not  very  material:  the  fact  existed,  but  existed  under  a practice 
very  different  from  that  now  in  force  here;  and,  as  I have  said, 
has  no  direct  bearing  upon  the  questions  involved  in  this  case. 

By  the  practice  in  force  here,  a fi.  fa.  remains  in  force  ^for 
three  years  from  its  issue,”  and,  “unless  renewed”  within  that 
time,  then  expires:  Rule  571:  at  the  common  law,  there  was  no 
such  limitation;  the  writ  might  be  executed  at  any  time  after  its 
teste,  however  remote  the  period  might  be,  if  it  were  returnable 
in  the  usual  form  immediately  after  the  execution  thereof ; and 
might,  at  any  time,  be  placed  in  the  hands  of  the  sheriff  for 
execution.  The  uncertainty  and  inconvenience  of  this  practice, 
and  the  injustice  which  it  sometimes  caused,  called  for  legislative 
intervention,  and  by  legislation  a remedy  was  applied,  a remedy 
which,  apparently,  was  eventually  thought  to  have  gone  too 
far,  for  in  later  years  the  remedy  was  remedied  by  extending 
the  life  of  the  fi.  fa.  from  one  to  three  years  without  renewal. 

In  this  Province,  under  the  Common  Law  Procedure  Act, 
1856,  the  subject  was  dealt  with  in  this  way  (sec.  189):  “Except 
writs  of  capias  ad  satisfaciendum  every  writ  of  execution  shall 
bear  date  and  be  tested  on  the  day  on  which  it  is  issued,  and 
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shall  remain  in  force  for  one  year  from  the  teste,  and  no  longer 
if  unexecuted,  unless  renewed,  . . So  that  in  one  stroke 

the  two  evils,  retrospective  effect  and  unlimited  duration,  were 
cured. 

When  the  Common  Law  Procedure  Act  was  superseded  by 
the  Judicature  Act,  as  in  nearly  all  things  else,  the  provisions 
and  words  of  the  Judicature  Act  of  England  were  substituted 
for  those  of  our  Common  Law  Procedure  Act,  and  so  the  .pro- 
vision which  I have  quoted  came  to  be  the  words  now  in  force 
here:  “ A writ  of  fieri  facias  shall  remain  in  force  for  three  years 
from  its  issue,  unless  renewed  before  its  expiration,  when  it 
shall  be  in  force  for  a further  period  of  three  years  from  the  date 
of  such  renewal,  and  so  on  from  time  to  time:”  but  the  change 
in  the  words  has  not  altered  the  practice:  a writ  of  fi.  fa.  is  still 
in  force  for  the  stated  period  and  no  longer,  although  the  words 
“and  no  longer”  are  not  in  the  Rule  of  Court,  confirmed  by 
legislation,  now  covering  the  practice  in  this  respect:  Rule  571: 
and  a seizure  made  during  the  currency  of  the  writ  may  be  carried 
on  to  levy  under  it  after  the  writ  has  expired,  although  the  words, 
“if  unexecuted,”  contained  in  the  Common  Law  Procedure  Act, 
are  not  in  the  Rule  now  in  force. 

At  the  time  of  the  attempted  renewal  of  the  writ  in  question., 
it  was,  as  all  parties  admit,  wholly  unexecuted,  and  so  expired, 
unless  the  death  of  the  judgment  creditor  before  the  end  of  the 
three  years,  or  a renewal  of  the  writ,  prevented  it. 

It  seems  to  me,  in  view  of  the  provisions  of  the  Common  Law 
Procedure  Act,  and  of  the  Rule  now  in  force,  and  which  was  in 
force  when  the  attempted  renewal  was  made,  to  be  out  of  the  ques- 
tion to  consider'  that  the  death  had  any  effect  upon  the  necessity 
for  the  renewal.  Neither  makes  any  such  exception;  the  one 
exception  made  in  the  Common  Law  Procedure  Act  is  admittedly 
and  obviously  inapplicable;  nothing  of  any  kind  had  been  done 
by  the  sheriff  in  the  way  of  execution  of  the  writ.  At  common 
law  there  was  no  need  to  renew;  the  writ  was  in  full  force,  except 
as  affected  by  the  death,  when  it  was  subsequently  executed:  so 
such  cases  as  Ellis  v.  Griffith,  16  M.  & W.  106;  Cleve  v.  Veer, 
Cro.  Car.  457,  and  Thoroughgood’s  Case,  Noy  73,  are  wholly 
inapplicable  upon  this  question:  they  would'  be  applicable  if 
this  sale  took  place  during  the  currency  of  the  writ  only. 
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So  that,  as  the  parties  have  conducted  this  case  hitherto, 
the  sole  question  upon  which  their  rights  depend  is:  whether  the 
fi.  fa.  in  question  was  renewed. 

No  leave  of  the  Court  was  obtained  or  sought  in  the  matter 
in  any  way,  but,  notwithstanding  the  death  of  the  judgment 
creditor,  nearly  20  months  before,  the  writ  was,  in  form,  renewed 
upon  prcecipe  in  the  name  of  the  dead  man,  in  the  same  manner 
only  as  it  might  have  been  renewed  had  he  been  alive. 

That  I cannot  but  deem  an  entirely  unwarranted  and  ineffectual 
proceeding:  it  was  done  entirely  without  authority,  for  the  dead 
man  could  give  none,  and  if  he  had  given  any  before  his  death — 
of  which  there  is  no  evidence  and  which  is  extremely  improbable — 
his  death  would  have  put  an  end  to  it,  not  to  speak  of  the  assign- 
ment of  the  judgment  made  by  his  executors  after  his  death  and 
before  the  form  of  renewal  took  place. 

There  is  no  evidence  of  any  authority  given  by  the  executors 
of  the  dead  plaintiff’s  will;  and  it  is  quite  improbable  that  they 
gave  any,  or  concerned  themselves  further  in  the  matter  after 
the  11th  November,  1912,  when  they  assigned  the  judgment  to 
“Ida  Jane  Press,  as  part  of  her  legacy  under  the  will.” 

Had  they  given  authority,  it  could  have  been  authority  to 
carry  on  the  proceedings  for  them  as  executors  only:  it  could 
not  have  authorised  active  proceedings  in  the  name  of  one  who 
was  dead.  The  case  is  quite  different  from  that  of  an  assign- 
ment of  a judgment  by  a judgment  creditor,  still  living,  and  so 
one  who  could  act  and  may  have  authorised  further  proceedings 
in  his  name,  though  altogether  for  the  benefit  of  the  assignee. 

All  this  shews  the  purpose  and  effect  of  Rule  566:  you  cannot 
proceed  in  a dead  man’s  name;  or,  without  his  authority,  in  the 
name  of  a living  person:  you  cannot  carry  on  legal  proceedings 
to  which  you  are  not  a party  in  any  way;  but,  if  you  have  acquired 
a right  in  the  action,  Rule  566  gives  you  a simple  means  by  which 
you  can  enforce  it:  without  obtaining  such  means  you  are 
powerless  to  act  for  a dead  party.  If  that  were  not  so,  the  Rule 
would  be  senseless;  you  could  go  on  as  well  without  as  with  the 
leave  of  the  Court  for  which  it  provides,  and  whether  in  truth 
having  or  not  having  any  such  right.  Whether  having  or  not 
is  to  be  judicially  determined  on  an  application  under  the  Rule — 
otherwise  any  one  might  misuse  the  process  of  the  Court  in  an 
action  to  which  he  was  in  no  way  & party. 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


201 


The  act  of  renewal  of  the  execution  was  in  no  sense  a judicial 
aot;  on  the  part  of  the  clerk  of  the  Court,  it  was  purely  a.minis- 
terial  act,  done,  as  I have  said,  upon  prcecipe  only,  and  was 
substantially  the  act  of  the  person  who  signed  the  prcecipe  as 
solicitor  in  the  name  of  and  for  one  who  was  dead,  and  the  use 
of  whose  name,  whether  used  knowingly  or  in  ignorance — though 
it  could  not  have  been  in  ignorance,  for  the  act  was  done  for  the 
sole  benefit  of  a legatee  under  the  man’s  will — was  improper 
and  ineffectual. 

The  solicitor’s  proper  course  was  a plain  and  a simple  one? 
and  I can  find  no  excuse  for  a departure  from  it;  for  the  doing 
of  that  which  any  one  must  have  known  was  unwarrantable, 
making  use  of  a dead  man’s  name  to  do  that  which  only  a living 
man  could  do. 

Rule  566  afforded  a simple  and  plain  way  of  removal  of  all 
difficulties  that  the  judgment  creditor’s  death  caused:  it  clearly 
provides  that  in  just  such  a case  as  this,  among  others,  the  party 
alleging  himself  to  be  entitled  to  execution  may  apply  for  leave 
to  issue  it,  or  to  amend  any  execution  already  issued.  Had 
such  an  application  been  made,  and  had  the  judicial  act  of  giving 
leave,  which  it  provides  for,  been  exercised,  in  giving  leave,  a 
renewal  in  accordance  with  such  leave  would  have  been  valid, 
and  valid  for  the  purposes  now  in  question,  though  there  might 
have  been  some  irregularity  in  the  manner  in  which  the  applica- 
tion for  leave  was  made. 

It  would  be  a misuse  of  words  to  speak  of  an  unwarranted 
ministerial  act  as  a mere  irregularity.  If  the  officer  had  no  power 
to  renew  the  writ  except  upon  order  made  under  Rule  566,  there 
could  be,  and  was,  no  renewal:  if  he  had  such  power,  the  renewal 
is  valid:  no  question  of  irregularity  arises:  and  it  is  out  of  the 
question  to  make  any  difference  between  the  issue  of  a writ  and 
its  renewal,  each  is  alike  a ministerial  act  done  upon  the  request, 
by  prcecipe , of  a party:  the  writ  dies  if  it  be  not  renewed:  the 
renewal  gives  another  life  to  it  just  as  much  as  if  it  were  a new 
writ,  signed  and  sealed  anew.  A sheriff  has  no  power  to  renew  a 
writ,  nor  has  any  stranger  to  the  action,  except  upon  an  order 
of  the  Court  under  Rule  566:  and  the  clerk  of  the  Court  is 
absolutely  without  power  to  permit  any  stranger,  whether  claim- 
ing to  be  executor  or  assignee  or  otherwise  entitled,  to  intermeddle, 
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until  he  has  proved  his  right  by  the  production  of  an  order  of  the 
Court,  under  Rule  566,  according  him  the  right. 

An  order  made  under  Rule  566,  in  such  a case  as  this,  should 
not  give  leave  to  proceed  in  the  dead  man’s  name — to  sign  the 
praecipe  and  so  on  in  his  name  or  as  his  solicitor — but  should 
give  leave  to  the  executors,  or,  with  their  consent,  their  assignee, 
in  their  name,  or  without  their  consent  in  her  own  name,  to  carry 
on  the  proceedings:  see  Rule  301:  and  to  renew  the  execution, 
or,  if  in  force,  to  amend  it  by  a proper  substituting  of  names,  for 
that  of  the  dead  judgment  creditor. 

In  my  opinion,  the  learned  District  Court  Judge  was  right 
in  considering  the  alleged  renewal  of  the  fi.  fa.  invalid;  and,  as 
the  cases  under  the  common  law  cannot  affect  the  question  of  the 
renewal  of  a writ,  I would  dismiss  this  appeal. 


Appeal  allowed;  Meredith,  C.J.C.P.,  dissenting ’ 


[IN  CHAMBERS.] 

Rex  v.  McEvoy. 


Ontario  Temperance  Act — Conviction  for  Offence  against  6 Geo.  V.  ch.  50,  sec.  j^2 
— Receiving  Order  for  Intoxicating  Liquor  for  Beverage  Purposes — Effect  of 
Transmission  of  Order  to  another  Province — Sec.  139 — Agency  for  Vendor 
out  of  Ontario. 

The  defendant,  who  received  in  Ontario  from  one  B.  an  order,  addressed  to  a 
company  in  the  Province  of  Quebec,  signed  by  B.  in  blank  and  filled  up  by 
the  defendant,  for  the  delivery  to  B.  in  Ontario  of  intoxicating  liquor  to  be 
forwarded  from  Quebec,  was  held  to  have  been  rightly  convicted  of  an  offence 
against  the  Ontario  Temperance  Act,  1916 — the  offence  of  receiving  (sec. 
42)  an  order  for  liquor  for  beverage  purposes  within  Ontario. 

It  is  immaterial  whether  the  person  receiving  the  order  transmits  it  to  another 
Province  to  be  filled  up  or  makes  no  use  of  it;  his  offence  is  complete  when 
he  has  received  the  order;  he  is  personally  liable  even  if  in  receiving  the 
order  he  is  acting  as  agent  for  a company  or  person  out  of  Ontario;  the 
sending  of  the  order  to  another  Province  does  not  undo  the  previous  act, 
the  receiving  of  the  order;  and  the  transaction  is  not  saved  by  the  provi- 
sions of  sec.  139. 


Motion  to  quash  a summary  conviction  of  the  defendant. 


November  17.  The  motion  was  heard  by  Mulock,  C.J.Ex., 
in  Chambers. 

James  Haver  son,  K.C.,  for  the  defendant. 

J . R.  Cartwright,  K.C.,  for  the  Crown. 
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November  29.  Mulock,  C.J.Ex.: — This  is  a motion  to  Mulock’  CJ-E*- 
quash  a conviction  made  by  George  Taylor  Denison,  Police  1916 
Magistrate  for  the  City  of  Toronto,  whereby  the  said  McEvoy  Rex 


was  convicted  of  receiving  an  order  for  liquor  for  beverage  McEvoy 
purposes. 

The  facts  appear  to  be  as  follows : — 

When  the  Ontario  Temperance  Act,  1916,  6 Geo.  V.  ch.  50, 
came  into  force,  one  Convey  was  carrying  on  a liquor  and  store 
business  in  the  city  of  Toronto,  at  his  store,  being  number  300 
Royce  avenue,  and  continued,  to  carry  on  the  store  business  at  - 
the  said  premises  after  the  coming  into  force  of  the  Act.  A 
company,  called  the  Distillers  Distributing  Company,  in  the 
city  of  Montreal,  conducted  the  business  of  receiving  and  filling 
orders  for  the  sale  of  liquor,  and  Convey  obtained  and  kept  in 
his  store  blank  forms  of  orders  for  the  purchase  of  liquor.  On 
the  afternoon  of  Saturday  the  7th  October,  1916,  one  Charles  Bruce 
called  at  the  store  in  question,  McEvoy  at  the  time  being  in 
charge,  and  asked  him  for  a bottle  of  MacKenzie’s  Scotch  whisky 
at  85  cents  per  bottle.  Thereupon  McEvoy  produced  one  of  the 
blank  forms  and  asked  Bruce  to  sign  it  at  the  foot,  which  he  did. 

McEvoy  then  filled  in  the  blank  with  Bruce’s  order  for  the  bottle  i 

of  whisky,  and  directed  it  to  the  Distillers  Distributing  Company. 

As  thus  completed,  the  order  (so  far  as  it  applied  to  the  trans- 
action in  question)  read  as  follows: — 

“Distillers  Distributing  Company  Limited.  E.J.C. 

“1072  St.  Lawrence  Boulevard. 

“7th  October,  1916. 

“Gentlemen:  Please  find  $ for  which  deliver  to  me  the 
following  through  E.  J.  Convey,  carter. 

“Quantity,  1 qt.  MacKenzie’s  Scotch  mild,  price  85c. 

“Name,  C.  Bruce. 

“Street  No.,  7 Hugo  Street. 

“Place,  West  Toronto. 

“7  Hugo  Street.” 

Bruce  then  tendered  a one  dollar  bill  in  payment,  but  McEvoy 
said  he  had  no  change,  that  Bruce  could  go  and  get  the  change, 
and  that  he,  McEvoy,  would  “have  it  ready  for  you  when  you 
get  back.”  When  Bruce  returned,  McEvoy  had  an  express  money 
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order  for  85  cents  filled  out  and  ready  to  accompany  the  order. 
Bruce  then  paid  him  85  cents  for  the  whisky,  two  cents  for  the 
stamp  on  the  express  order,  and  three  cents  doubtless  for  postage,, 
and  McEvoy  enclosed  this  express  order  for  the  bottle  of  whisky 
in  an  envelope  addressed  to  “The  Distillers  Distributing 
Company,  1072  St.  Lawrence  Boulevard,  Montreal,”  and  gave  it 
to  Bruce,  telling  him  at  the  same  time  to  post  it. 

The  material  wording  of  the  express  order  is  as  follows: — 

“The  Dominion  Express  Company  agrees  to  transmit  and  pay 
to  the  order  of  the  Distillers  Distributing  Company  the  sum  of 
eighty-five  cents. 

“G.  C.  Marroman,  Treasurer, 

“E.  J.  McEvoy,  Agent. 

“Issued  at  Toronto,  Canada,  Branch. 

“October  7th,  1916. 

“Name  of  remitter,  C.  Bruce.” 

This  letter  with  the  express  order  evidently  reached  its  destina- 
tion, the  express  order  having  stamped  on  the  back  of  it  “Dis- 
tillers Distributing  Company;”  and,  on  the  11th  October,  the 
Canadian  Express  Company  delivered  to  Bruce,  in  the  city  of 
Toronto,  a box,  which  had  apparently  come  from  Montreal, 
containing  a bottle  of  whisky,  a price-list  of  wines  and  liquors, 
and  an  envelope  addressed  to  the  Distillers  Distributing  Company. 


The  section  of  the  Act  under  which  the  defendant  was  con- 
victed reads  as  follows:  “42.  Every  person,  whether  licensed  or 
unlicensed,  who,  by  himself,  his  servant,  or  agent  canvasses  for, 
or  receives,  or  solicits  orders  for  liquor  for  beverage  purposes 
within  this  Province,  shall  be  guilty  of  an  offence  against  this 
Act  and  shall  incur  the  penalties  provided  in  section  59  of  this 
Act.” 

The  magistrate  was,  I think,  right  in  holding  that  in  receiving 
the  blank  form  from  Bruce,  signed  by  him,  and  filled  up  by  the 
defendant,  the  latter  was  guilty  of  the  offence  of  receiving  an 
order  for  liquor  for  beverage  purposes  within  this  Province. 

Mr.  Haver  son  contended  that  the  transaction  between  Bruce 
and  the  defendant  was  a bond  fide  transaction  in  liquor  between 
Bruce,  in  the  Province  of  Ontario,  and  the  Distillers  Distributing 
Company  in  the  Province  of  Quebec,  and  that  therefore,  under 
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the  provisions  of  sec.  139,*  this  was  not  an  offence  under  the 
statute.  I am  unable  to  accede  to  this  view.  What  occurred 
was  a giving  by  Bruce  and  a receiving  by  the  defendant  of  an 
order  for  liquor,  and  the  offence  was  complete  when  the  defendant 
received  the  order  from  Bruce.  That  he  intended  to  send  it  to 
another  Province  to  be  filled  up  does  not  undo  the  previous 
occurrence,  namely,  the  giving  and  receiving  of  the  order. 

Mr.  Haverson  argued  that  McEvoy  was  acting  as  agent  for 
the.  Distillers  Distributing  Company.  There  is  no  evidence  of 
agency;  but,  even  if  McEvoy  was  acting  as  agent,  he  would  still 
be  a person,  within  the  meaning  of  sec.  42,  receiving  an  order  for 
liquor,  and  be  personally  liable. 

It  is  immaterial  whether  the  person  receiving  the  order  trans- 
mits it  to  another  Province  to  be  filled  up  or  makes  no  use  of  it. 
His  offence  is  complete  when  he  has  received  the  order. 

For  these  reasons,  I think  that  McEvoy  was  rightly  convicted, 
and  this  motion  should  be  dismissed  with  costs. 


[IN  CHAMBERS.] 

Maple  Leaf  Lumber  Co.  v.  Caldbick  and  Pierce. 

Costs — Security  for — Sheriff  Executing  Writ  of  Fi.  Fa. — Person  Fulfilling 
Public  Duty — Public  Authorities  Protection  Act,  R.S.O.  1914,  ch.  89, 
secs.  13,  16 — 62  Viet.  ( 2 ) ch.  7,  sec.  3. 

A sheriff  executing -a  writ  of  fi.  fa.  is  not  fulfilling  a public  duty;  and  is  not 
entitled,  under  sec.  16  of  the  Public  Authorities  Protection  Act,  R.S.O. 
1914,  ch.  89,  to  security  for  costs  of  an  action  brought  against  him  for 
something  done  under  a fi.  fa. — although  he  is  entitled  to  the  protection  of 
sec.  13. 

Creighton  v.  Sweetland  (1898),  18  P.R.  180,  applied  and  followed. 

Section  3 of  the  Act  passed  in  1899,  62  Viet.  (2)  ch.  7,  while  it  declared  that  a 
sheriff  should  be  deemed  an  officer,  did  not  declare  that  in  the  execution 
of  a fi.  fa.  he  should  be  deemed  to  fulfil  a public  duty. 

Appeal  by  the  plaintiffs  from  an  order  of  the  Master  in  Cham- 
bers requiring  them  to  give  security  for  the  costs  of  the  de- 
fendant Caldbick,  the  Sheriff  of  the  District  of  Temiskaming, 


*139.  While  this  Act  is  intended  to  prohibit  and  shall  prohibit  transac- 
tions in  liquor  which  take  place  wholly  within  the  Province  of  Ontario, 
except  under  license  or  as  otherwise  specially  provided  by  this  Act,  and  to  re- 
strict the  consumption  of  liquor  within  the  limits  of  the  Province  of  Ontario, 
it  shall  not  affect  and  is  not  intended  to  affect  bona  fide  transactions  in  liquor 
between  a person  in  the  Province  of  Ontario  and  a person  in  another  Province 
or  in  a foreign  country,  and  the  provisions  of  this  Act  shall  be  construed 
accordingly. 
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of  this  action,  which  was  brought  for  damages  and  to  set  a sale 

Maple  Leaf  under  a writ  of  fi.  fa. 

Lumber 


November  24.  The  appeal  was  heard  by  Middleton,  J.,  in 


H.  M.  Mowat,  K.C.,  for  the  defendant  Caldbick. 

December  2.  Middleton,  J. : — The  action  is  for  damages  and 
to  set  aside  a sale  under  aj  execution. 

The  sole  question  argued  was  the  right  of  the  defendant 
sheriff  to  security  foi  costs  under  the  Public  Authorities  Protection 
Act,  R.S.O.  1914,  ch.  89,  sec.  16.  That  section  gives  protection 
to  any  person  sued  “for  any  act  done  in  pursuance  or  execution  or 
intended  execution  ...  of  any  public  duty.” 

It  was  determined  in  Creighton  v.  Sweetland  (1898),  18  P.R. 
180,  by  a Divisional  Court  and  by  the  Court  of  Appeal,  “that  a 
sheriff  executing  a writ  of  ft.  fa.  is  not  fulfilling  a public  duty.” 

A statute  was  in  the  next  year  passed  (62  Viet.  (2)  ch.  7,  sec. 

3)  declaring  that  “a  sheriff  shall  be  deemed  an  officer”  within  the 
meaning  of  sec.  1 of  the  Act  to  Protect  Justices  of  the  Peace  and 
others  from  Vexatious  Actions — but  it  must  be  borne  in  mind 
that  this  Act  did  not  interfere  with  the  decision  in  Creighton  v. 
Sweetland,  for  it  did  not  declare  that  in  the  execution  of  a writ  of 
fi.  fa.  the  sheriff  should  be  deemed  to  fulfil  a public  duty. 

It  was  never  held  in  any  reported  decision  that  the  amendment 
had  any  other  than  its  plain  effect,  and  made  it  dlear  that,  in  the 
discharge  of  his  public  duties,  as  distinct  from  his  private  duties, 
the  sheriff  was  entitled  to  invoke  the  Act  in  question. 

In  the  statute  as  now  revised,  R.S.O.  1914,  ch.  89,  a sheriff, 
acting  under  an  execution,  is  to  be  deemed  to  be  acting  in  the  dis- 
charge of  a public  duty  for  the  purposes  of  sec.  13  (see  sub-sec. 

4) ,  so  that  any  action  must  be  brought  within  six  months  after  the 
act  complained  of,  but  he  is  not  afforded  the  further  protection 
of  security  for  costs  under  sec.  16. 

The  meaning  of  the  present  statute  is  plain;  aad,  when  the 
history  of  the  legislation  is  looked  at,  it  is  seen  that  there  is  no 
change  in  the  law  declared  in  Creighton  v.  Sweetland. 

The  appeal  will  therefore  be  allowed,  and  the  motion  dis- 
missed, with  costs  against  the  defendant  sheriff  in  any  event 
of  the  action. 


Co. 


v. 

Caldbick 

and 

Pierce. 


Chambers. 

P.  E.  F.  Smily,  for  the  plaintiffs. 
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[APPELLATE  DIVISION.] 


1916 


Re  West  Nissouri  Continuation  School. 


Schools — Continuation  School — Vacancies  in  Board — Duty  of  Township  Council 
to  Fill — Continuation  Schools  Act,  R.S.O.  191  j,  ch.  297 — Mandamus — 
Demand  and  Refusal — Technical  Objection — Dispensing  with  Demand — 
Effective  Demand — Locus  Poenitentiw — Costs. 


Sept.  25. 
Dec.  4. 

1917 

Jan.  31. 


The  members  of  a township  council  having  refused  to  perform  the  duty  im- 
posed upon  them  by  the  Continuation  Schools  Act,  R.S.O.  1914,  ch.  267,  to 
appoint  three  persons  to  fill  the  board  of  trustees  of  a township  continua- 
tion school,  were  required,  by  an  order  in  the  nature  of  a mandamus,  to 
perform  that  duty,  and  the  order  was  affirmed  upon  appeal. 

To  the  technical  objection,  that  a formal  demand  and  refusal  were  not  shewn, 
there  were  three  answers:  (1)  that  the  course  of  conduct  of  the  councillors 
shewed  such  a settled  purpose  not  to  perform  their  duty  that  a demand 
would  have  been  useless;  (2)  that  a demand  was  actually  made,  the  effect 
of  which  was  not  exhausted  by  a merely  pretended  compliance  with  it; 
and  (3)  that,  by  the  order  appealed  against,  they  were  given  another 
opportunity  to  make  an  effective  appointment,  which  they  accepted,  and 
again  made  only  an  abortive  one. 

The  members  of  the  council  were  ordered  to  pay  all  the  costs,  including  any 
costs  incurred  by  the  township  council  or  for  which  bhe  township  corpora- 
tion had  become  liable,  and  to  indemnify  the  township  corporation  against 
all  liability  in  respect  of  costs. 

Remarks  by  Riddell,  J.,  upon  the  respective  functions  of  the  Courts  and 
legislative  bodies,  and  upon  the  expenditure  of  public  moneys  by  municipal 
councils. 


An  application  by  Walter  C.  Bryan  and  Robert  H.  Hobbs  for 
an  order  for  the  issue  of  a mandamus  to  compel  the  Municipal 
Council  of  the  Township  of  West  Nissouri,  in  the  County  of 
Middlesex,  and  menibers  thereof,  to  fill  existing  vacancies  in 
the  West  Nissouri  Continuation  School  Board. 


September  22.  The  motion  was  heard  by  Sutherland,  J., 
in  Chambers. 

W.  R.  Meredith,  for  the  applicants. 

George  S.  Gibbons , for  the  council  and  members. 


September  25.  Sutherland,  J.: — Without  canvassing  in 
detail  the  somewhat  complicated  facts  in  this  much-litigated 
matter,  I am  compelled  to  the  conclusion  that  the  township 
council  should  forthwith  appoint  new  trustees  of  the  school 
board  in  question  so  as  to  enable  that  board,  when  thus  com- 
pleted, to  deal  with  the  present  urgent  situation  existing  as  to  the 
continuation  school  in  question. 
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Unless  therefore  by  Monday  next,  the  2nd  October,  the  said 
Township  Council  for  the  Township  of  West  Nissouri  so  fill  the 
vacancies  in  the  said  board  by  the  election  of  new  trustees,  the 
order  will  go  as  asked.  I will  make  no  disposition  of  the  costs  of 
the  motion  until  after  the  date  named. 


The  order  issued  directed  that  Richard  Fitzgerald,  Reeve  of 
the  Township  of  West  Nissouri,  and  W.  F.  McGuffin,  James 
Smibert,  William  Wiseman,  and  John  Pardy,  councillors,  and  the 
township  council,  should  forthwith  fill  the  vacancies  in  the  Board 
caused  by  the  resignation  of  Fitzsimmons,  McGuffin,  and 
Wheaton. 


The  municipal  council  appealed  from  the  order. 


November  13.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Kelly,  and  Masten,  JJ. 

Sir  George  C.  Gibbons , K.C.,  for  the  appellants,  argued  that 
the  applicants  for  the  mandamus  had  failed  to  shew  a distinct 
demand  on  their  part  that  the  vacancies  in  the  board  should  be 
filled,  and  a refusal  on  the  part  of  the  township  council  to  comply 
with  such  demand.  He  referred  to  the  judgment  of  Riddell,  J., 
in  the  former  case  Re  West  Nissouri  Continuation  School^  1912), 
25  O.L.R.  550,  and  to  Halsbury’s  Laws  of  England,  vol.  10, 

p.  101. 

W.  R . Meredith,  for  the  respondents,  the  applicants  for  the 
mandamus,  argued  that  the  action  of  the  appellants  was  maid 
fide,  and  intended  to  defeat  the  plain  intention  of  the  Act.  The 
objection  to  the  validity  of  the  demand  and  to  the  evidence  of  the 
fact  of  its  refusal  was  a purely  technical  one,  and  should  not  be 
allowed  to  prevail.  In  the  face  of  the  fact  that  the  councillors  well 
knew  that  a number  of  competent  persons  were  willing  to  act  on 
the  board,  they  had  appointed  persons  who  they  knew  would  not 
act.  A sufficient  notice  had  been  given,  and  it  was  quite  apparent 
that  there  was  no  bond  fide  intention  on  the  part  of  the  appel- 
lants to  comply  with  it. 

December  4.  Meredith,  C.J.C.P.: — The  real  appellants  in 
this  case  are  the  members  of  the  Council  of  the  Corporation  of  the 
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Township  of  West  Nissouri;  and  their  appeal  is  against  an  order  of 
the  High  Court  Division  of  this  Court  requiring  them,  and  the 
township  council,  forthwith  to  fill  certain  vacancies  in  the  West 
Nissouri  Continuation  School  Board;  the  appeal  being  based  upon 
the  sole  ground:  that  no  demand,  such  as  the  practice  of  the  Court 
requires,  had  been  made  upon  the  appellants  before  the  appli- 
cation for  the  order  in  question  was  made. 

The  facts  of  the  case  are  quite  simple : and  the  duty  which  the 
appellants  have  been  ordered  to  perform  is  a plain  and  obvious 
one. 

After  much  costly  litigation,  carried  to  the  Supreme  Court  of 
Canada,  the  right  of  the  inhabitants  of  the  township  of  West 
Nissouri  to  that  means  of  higher  education,  within  the  terri- 
torial limits  of  the  township,  called  continuation  schools,  and  the 
duty  of  the  appellants  to  do  all  that  the  law  requires  of  them  so 
that  such  higher  education  may  be  efficiently  afforded,  have  been 
firmly  and  unmistakably  established. 

But  many  of  the  ratepayers  of  the  township  seem  to  be  still 
actively  opposed  to  the  maintenance  of  such  a school,  and,  un- 
fortunately, to  be  set  upon  preventing  it  by  any  possible  means; 
the  appellants  being  apparently  the  leaders  of  this  unwise,  as  it 
must  prove  to  be  useless  and  costly,  as  far  as  the  administration 
of  justice  is  concerned  in  it,  opposition. 

Under  the  Continuation  Schools  Act,  R.S.O.  1914,  ch.  267,  it 
is  the  plain  statute-imposed  duty  of  the  appellants  to  appoint 
three  trustees  of  the  West  Nissouri  Continuation  School;  the 
duty  of  appointing  the  other  three  being  upon  the  County  Council 
of  the  Corporation  ot  the  County  of  Middlesex;  a duty  which  has 
been  efficiently  performed. 

There  is  also  imposed  upon  the  head  of  the  council,  who  is 
one  of  the  appellants,  the  statutory  duty:  to  “be  vigilant  and 
active  in  causing  the  laws  for  the  government  of  the  munici- 
pality to  be  duly  executed  and  obeyed”  and  to  “oversee  the  con- 
duct of  all  subordinate  officers  in  the  government  of  it,  and,  as 
far  as  practicable,  cause  all  negligence,  carelessness,  and  violation 
of  duty  to  be  prosecuted  and  punished:”  and  he,  as  well  as  each 
of  his  fellow-members  of  the  council,  and  co-appellants  in  this 
appeal  has  made  the  statute-imposed  declaration  in  which  he 
has  solemnly  promised  and  declared  that  he  will  truly,  faithfully, 
and  impartially,  and  to  the  best  of  his  knowledge  and  ability, 
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perform  the  duties  of  his  office:  The  Municipal  Act,  R.S.O. 
1914,  ch.  192,  secs.  215,  242,  and  193. 

In  the  face  of  these  duties  and  obligations,  these  appellants, 
instead  of  truly,  faithfully,  and  impartially  performing  that  plain 
and  simple  duty,  which  required  the  appointment  of  the  school 
trustees,  so  that  every  one  entitled  to  the  benefit  of  the  means  of 
higher  education,  such  as  the  school  should  afford,  might  have  it, 
have  endeavoured  to  thwart  the  law  and  their  plain  duty,  and 
are  now  asking  the  Court  to  give  its  aid  to  them,  in  continuing  to 
thwart  it;  to  apply  to  this  case  a rule  of  practice  which  exists  for 
the  purpose  of  doing  justice,  not  injustice,  ol  protecting  those 
who  are  willing  to  obey  the  law,  not  to  be  used  by  those  who  are 
trying  to  evade  it  as  a means  of  enabling  them  to  do  so. 

To  the  technical  objection,  of  want  of  demand  and  refusal, 
there  seem  to  me  to  be  three  complete  and  obvious  answers: 
(1)  that  which  I have  already  referred  to,  that  the  course  of  con- 
duct of  these  appellants  shews  a settled  purpose  not  to  perform 
this  statute-imposed  duty,  but,  instead  of  giving  a loyal  support 
to  the  law  as  they  know  it  to  be,  and  honestly  and  impartially 
doing  all  that  their  office  requires  of  them  towards  the  efficient 
and  successful  maintenance  of  the  school,  as  long  as  they  remain 
public  officers,  to  thwart  the  law  and  prevent  the  maintenance  of 
the  school : in  such  a case  a demand  and  refusal  would  be  useless, 
and  need  not  be  proved:  (2)  an  effective  demand  was  duly  made 
in  the  month  of  August  in  anticipation  of  the  autumn  opening 
of  the  public  school,  a demand  which  is  still  effective,  because  never 
effectually  complied  with  or  intended  to  be  so  complied  with, 
the  pretended  compliances  being  in  truth  but  further  resistance  of 
the  duty,  and  prevention  of  the  effect  which  an  honest  and  im- 
partial performance  of  it  would  have  had,  the  result  being  still  no 
board:  and  (3)  upon  the  motion  before  Sutherland,  J.,  that 
learned  Judge  considerately  and  properly  gave  to  the  appellants 
another  opportunity  to  really  perform  their  duty,  and  at  the  same 
time  test  good  faith;  they  accepted  the  offered  opportunity,  but, 
instead  of  filling  the  offices  of  trustees  of  the  school  honestly  and 
impartially,  they  made  another  abortive  appointment,  though 
they  might  have  made  an  effective  one  of  ratepayers  quite  as 
competent  as  they,  and  impartial. 

To  give  effect  to  this  technical  objection,  under  these  circum- 
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stances,  is  quite  out  of  the  question.  If  the  appellants  do  not  like 
the  law  as  it  is,  it  is  none  the  less  their  duty  to  yield  loyal  obedience 
to  it  as  long  as  it  exists;  and  in  their  interests,  too,  because  in  the 
end  every  one  must. 

The  appeal  must  be  dismissed:  the  appellants  must  pay  all 
costs,  those  of  the  “ township  council,”  if  it  can  have  and  has 
any,  to  be  taxed  as  between  solicitor  and  client. 


App.  Div. 
1916 

Re  West 
Nissouri 
Continua- 
tion 
School. 

Meredith, 

C.J.C.P. 


Riddell,  J. : — In  the  township  of  West  Nissouri  there  has  been 
established  a continuation  school  under  the  Continuation  Schools 
Act,  9 Edw.  ch.  90 — this  school  has  been  declared  by  the  Courts 
to  be  legally  and  validly  formed. 

But  the  majority  of  the  voters  in  that  township  are  not  in 
favour  of  it,  and  they  have  elected  to  the  council  men  who  are  of 
their  views. 

It  is  painful  for  a Canadian  to  read  the  proceedings  which  are 
in  this  appeal  brought  to  light — it  should  be  manifest  to  all  of  the 
slightest  intelligence  that  it  is  the  duty  of  every  citizen  loyally  to 
obey  the  law — if  he  does  not  like  it,  it  is  open  to  him  to  endeavour 
to  have  it  changed,  but  so  long  as  a law  stands  it  should  be  obeyed. 

Instead  of  loyally  carrying  out  the  law  and  doing  their  plain 
duty  under  it,  the  council  have  more  or  less  ingeniously  evaded  it. 

There  is  no  need  of  traversing  the  earlier  proceedings — and  I 
begin  with  a notice  given  to  the  board  of  trustees,  on  the  1st 
August,  1916,  to  proceed  with  the  establishment  in  fact  of  the 
school. 

August  3.  Three  of  the  trustees  resigned:  their  resignation 
was  accepted. 

August  9.  A written  demand  was  served  on  the  township 
council  “forthwith  to  appoint  proper  persons  as  School  Trustees 
of  West  Nissouri  Continuation  School  Board,  to  fill  the  vacancies 
caused  by  trustees’  resignations  accepted  by  you.” 

August  18.  The  council  pretended  to  act  on  this  demand: 
they  appointed  three  trustees  who  were  opposed  to  the  continu- 
ation school,  and  who  could  be  relied  upon  not  to  do  anything  to 
carry  out  the  law. 

August  23.  A demand  was  served  on  the  school  board  to 
establish  the  school,  but  was  not  complied  with. 

August  25.  A notice  of  motion  for  a mandamus  was  served  on 
(1)  the  three  trustee  j who  had  not  resigned,  (2)  the  three  who  had 
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resigned,  and  (3)  the  three  newly  appointed;  whereupon  of  course, 
August  26,  27,  the  newly  appointed  declined  to  accept  office. 

August  31.  Mr.  Justice  Masten  made  an  order  that  the  board, 
etc.,  should  establish  the  school. 

The  council  not  having  effectively  filled  the  school  board,  a 
motion  was  made  for  a mandamus  to  compel  them  to  do  so — 
this  came  before  Mr.  Justice  Sutherland,  who  retained  the  motion 
to  enable  th’e  council,  if  they  so  desired,  to  do  their  duty — they 
did  not,  and,  September  25,  my  learned  brother  made  an  order, 
directed  to  the  council  and  the  individual  members  thereof, 
ordering  them  forthwith  to  fill  the  vacancies. 

The  council  and  the  individual  members  now  appeal. 

The  sole  ground  urged  is  that  there  was  no  demand  upon  them 
to  do  their  duty:  Re  West  Nissouri  Continuation  School,  25  O.L.R. 
550,  see  especially  pp.  560,  561. 

But  there  was  a demand  made  to  fill  vacancies — that  does  not 
mean  to  go  through  the  form  of  fillip  g vacancies,  but  it  means 
effectually  to  fill  vacancies.  The  silly  form  gone  through  here 
was  in  no  true  sense  a filling  of  the  vacancies.  If  by  a stretch  of 
charity  we  were  to  believe  that  the  council  acted  bond  fide  ia  the 
original  appointment,  being  deceived  in  the  character  of  the  men 
they  appointed,  it  was  their  plain  duty,  on  being  undeceived,  to 
appoint  proper  persons — many  offered  themselves.  It  is  but  too 
obvious  that  the  council  are  simply  playing  with  their  plain  duty 
and  endeavouring  by  shallow  trickery  to  evade  the  explicit  order 
of  the  Court — this  cannot  be  allowed. 


The  appeal  should  be  dismissed  with  costs,  all  of  which  should 
be  ultimately  paid  by  the  individual  appellants — i.e.,  they  will 
reimburse  the  township  for  any  costs  for  which  it  is  liable  either 
to  the  respondents  or  to  its  solicitors.  It  would  be  an  outrage  to 
use  the  money  of  the  township  to  enable  the  councillors  to  fight 
against  their  legal  duty. 

Kelly,  J. ' The  sole  ground  of  appeal  set  forth  in  the  no- 
tice of  appeal  is,  that  “ there  was  no  demand  by  the  applicants 
or  any  ratepayers  that  the  appellants  should  fill  the  vacancies 
on  the  West  Nissouri  Continuation  School  Board  or  any  refusal 
on  the  part  of  the  said  appellants  to  fill  the  said  vacancies.  ” 

How  devoid  of  merit  is  the  position  now  taken  by  the  appel- 
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lants  is  evident  from  the  efforts  made  by  ratepayers  to  have  the 
school  established  * and  put  into  operation,  and  the  manner  in 
which  the  appellants  went  about  doing  what  was  their  plain 
duty  to  do. 

A written  demand  of  the  9th  August  was  served  upon  them 
requiring  them  to  appoint  proper  persons  to  fill  vacancies  on  the 
school  board.  They  were  then  under  obligation  towards  those 
who  were  entitled  to  have  the  school  put  into  operation  to  take 
such  steps  as  their  duty  imposed  upon  them  to  attain  that  end. 
■Going  through  the  empty  form  of  app  Dinting  a?  trustees  those 
who,  they  had  reason  to  know,  would,  by  their  refusal  to  act, 
assist  them  in  their  design  to  set  the  law  at  defiance — and  especi- 
ally when  there  were  other  properly  qualified  persons  ready  and 
willing  to  accept  the  position  of  trustee  and  perform  the  duties 
of  that  office — was  not  a compliance  with  the  demand.  The 
manifest  intention  ot  the  appellants  was  so  to  appoint  to  the  vacan- 
cies that  the  very  object  of  those  desiring  to  have  new  appoint- 
ments made  would  be  frustrated.  What  they  did  had  no  greater 
effect  than  if  they  had  altogether  ignored  the  demand. 

I am  of  opinion  that,  under  such  circumstances,  the  demand 
was  not  properly  complied  with  and  its  effect  was  not  exhausted 
by  the  appellants  going  through  the  empty  form  of  making  ap- 
pointments which  it  was  plain  to  them  would  be  ineffectual  to 
bring  about  the  purpose  of  the  demand. 

In  view  of  the  opportunity  they  had  of  doing  what  was  their 
plain  duty,  their  conduct  amounted  to  a wilful  disregard  of  their 
duties  and  a willingness  to  defy  the  orders  of  the  Court. 

The  appeal  should  be  dismissed  with  costs. 


App.  Div. 
1916 

Re  West 
Nissouri 
Continua- 
tion 
School. 

Kelly,  J. 


Masten,  J. : — I have  had  the  opportunity  of  perusing  the  rea- 
sons for  judgment  prepared  by  my  brother  Riddell,  and  I agree  in 
his  conclusions  and  will  add  but  one  word. 

I am  of  opinion  that  the  demand  of  the  9th  August  last, 
requiring  the  township  council  to  fill  the  school  board,  was  a con- 
tinuing demand — and  is  sufficient  to  support  the  order  now  in 
appeal,  having  regard  to  all  the  circumstances  of  this  case  and  to 
the  present  practice  on  mandamus  motions,  which  is  not,  in  my 
opinion,  as  exacting  and  technical  as  the  older  cases  indicate. 

On  the  argument  before  us  it  was  urged  that  the  township 
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council  could  not  be  expected  to  appoint  new  members  to  the 
school  board  in  consequence  ot  a remark  which  fell  from  me  sitting 
in  Chambers  as  vacation  Judge.  The  motion  before  me  was  for  a 
mandamus  to  the  school  board  as  a corporate  body,  requiring 
them  to  rent  premises,  hire  a teacher,  and  open  the  school  in 
September. 

In  the  course  of  my  remarks  I said : “Such  consideration  of  the 
governing  statutes  (Ontario  statutes  1909  ch.  90  and  91)  as  I have 
been  able  to  accomplish  during  the  course  of  the  argument  leads 
me  to  the  conclusion  that  the  old  board  of  trustees  remains  in-, 
tact,  and  that  the  resignations  of  the  three  resigning  trustees  are 
not  effective  until  their  successors  are  appointed  and  accept 
office  and  also  until  the  new  board  is  fully  organised  for  busi- 
ness.” 

The  remark  was  not  in  any  way  necessary  to  the  determination 
of  the  motion;  and,  whether  the  view  expressed  was  correct  or  in- 
correct, it  does  not,  in  my  opinion,  afford  any  excuse  for  the  failure 
of  the  township  council  to  do  their  duty  and  fill  up  the  school 
board. 

If  the  view  expressed  is  incorrect,  as  the  appellants  contend,  it 
certainly  affords  no  excuse.  If  it  is  correct,  it  emphasises  the 
duty  of  the  township  council  at  once  to  fill  the  school  board— 
because  the  resignation  of  the  three  trustees  and  the  effective 
appointment  of  their  successors  are  mutually  interdependent  and 
ought  to  be  done  uno  flatu.  To  accept  the  resignation  of  the  old 
trustees  and  stop  there,  without  effectively  appointing  successors, 
is  to  attempt  to  emasculate  the  board,  and  that  I take  to  have  been 
the  intention  of  the  township  council.  I do  not  think  the  excuse 
put  forward  is  such  as  should  commend  itself  to  the  Court. 

The  appeal  should  be  dismissed. 

Appeal  dismissed. 

Upon  the  settlement  of  the  minutes  of  the  order  above  pro- 
nounced, there  was  a dispute  as  to  costs;  and  counsel  for  the 
parties  by  arrangement  and  consent  appeared  and  spoke  to  the 
minutes  before  Riddell,  J.  (It  was  agreed  that  the  learned 
Judge  should  consult  the  other  members  of  the  Court,  and  that 
the  agreement  before  him  should  be  considered  as  made  before 
the  full  Court.) 
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E.  C.  Cattanach,  for  the  respondents,  the  original  applicants. 
W.  Lawr,  for  the  appellants,  the  members  of  the  council. 

January  31,  1917.  Riddell,  J.: — I have  had  communication 
with  the  other  members  of  the  Cpurt,  and  the  motion  made  on 
the  29th  January,  on  the  question  of  costs,  may  now  be  disposed 

of. 


App.  Div. 
1917 

Re  West 
Nissouei 
Continua- 
tion 
School. 

Riddell,  J. 


We  are  all  of  opinion  that  the  whole  trouble  has  been  caused 
by  the  foolish  (I  use  no  harsher  word)  conduct  of  the  members  of 
the  township  council,  who  seem  to  have  imagined  that  their 
silly  evasion  of  the  order  of  the  Court  would  be  accepted  as  an 
honest  attempt  to  obey  it.  For  this  they  are  personally  to  blame, 
and  they  must  suffer  the  legitimate  consequences  of  their  folly. 

It  is  said — and  it  is  not  unlikely — that  their  opposition  to  the 
school  is  in  accord  with  the  wish  of  the  vast  majority  of  the 
ratepayers;  but  it  cannot  be  too  strongly  stated  and  firmly 
insisted  upon  that  an  order  of  the  Court  must  be  obeyed, - 
however  unpopular  it  may  be. 

In  our  system  there  is  no  union  of  powers,  legislative,  admini- 
strative, and  judicial,  in  one  person — we  divide  and  limit  power. 
In  its  own  sphere  the  electorate  is  supreme  and  must  have 
the  council  or  parliament  it  desires — the  council  or  parliament 
when  elected  is  supreme  in  its  own  domain,  and  no  Court  can 
interfere  with  (say)  a township  council  acting  in  good  faith  within 
the  ambit  of  its  powers. 

The  Court  is  charged  with  certain  duties  also — and  it  also 
is  supreme  within  its  jurisdiction.  When  a Court  makes  an  order 
within  its  jurisdiction,  it  is  the  duty  of  every  person  affected  by 
it  to  obey  and  to  obey  loyally.  It  is  not  a matter  for  a vote  or 
an  issue  at  an  election  whether  to  obey  or  not;  the  Constitution 
has  made  the  Court  the  final  authority:  unless  and  until 
Parliament  enacts  otherwise  (and  Parliament  is  all  powerful  in 
that  regard),  no  one  is  allowed  to  exercise  private  judgment  or 
follow  what  he  believes  to  be  public  opinion  by  wilful 
disobedience. 

The  wrongdoing  here  was  that  of  the  individuals,  and  they 
cannot  hide  behind  a majority  of  the  ratepayers. 

Nor  can  they  be  allowed  to  use  public  money  to  pay  for  the 
results  of  their  own  misconduct — it  is  too  often  forgotten  that  the 
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levying  of  taxes  is  an  interference  with  private  rights  of  property; 
that,  consequently,  taxes  should  not  be  levied  except  for  public 
purposes;  and  that,  when  levied,  they  are  charged  with  a trust 
for  such  purposes.  A municipality  is  not  a complaisant  benefactor, 
a fairy  godmother,  to  lavish  gifts  indiscriminately — the  Legislature , 
defines  the  objects  upon  which  money  raised  from  the  people  by 
taxes  can  be  spent — and  so  far  not  one  of  these  can  fairly  be  said 
to  include  paying  for  disobedience  to  a lawful  order.  The  town- 
ship’s money  is  in  no  very  remote  sense  the  money  of  all  the  rate- 
payers; and  the  money  of  not  even  15  or  5 or  one  per  cent,  is  to 
be  used  in  disputing  an  order  the  obedience  of  which  they  desire 
and  to  the  obedience  of  which  they  are  entitled. 

Then  we  are  furnished  with  a copy  of  a resolution  by  the  county 
council,  which  expresses  the  judgment  of  that  respected  body 
as  to  the  proper  course  to  be  pursued  in  the  future.  With  that 
we  have  nothing  to  do. 

The  individual  members  of  the  council  will  indemnify  the  town- 
ship against  all  costs,  repaying  to  the  township  all  costs,  between 
solicitor  and  client,  and  all  costs  the  township  is  obliged  to  pay. 
The  respondents  are  to  have  all  their  costs  payable  by  these 
individuals  (or,  if  more  convenient,  by  the  township  in  the  first 
instance). 


[APPELLATE  DIVISION.] 


Doan  v.  Neff. 


Trial — Action  by  two  Plaintiffs — Damages  for  Negligence — Verdict  of  Jury — 
Compromise — Evidence — Verdict  Set  aside  on  Appeal — New  Trial,  Con- 
fined to  Assessment  of  Damages — Judicature  Act,  sec.  27(2) — Costs  of 
Appeal. 

The  plaintiffs,  husband  and  wife,  sued  the  defendant  for  damages  arising 
from  a collision  upon  a highway  of  the  husband’s  buggy  with  the  defendant’s 
automobile,  the  buggy  having  been  smashed  and  the  wife  personally  in- 
jured. The  jury  found  “slight”  negligence  on  the  part  of  the  defendant, 
awarded  the  husband  $125  (the  amount  of  his  actual  outlay  occasioned  by 
the  defendant’s  negligence),  and  the  wife  nothing: — 

Held,  on  appeal  from  a judgment  in  accordance  with  the  jury’s  findings,  that 
the  finding  against  the  wife  could  not,  upon  the  evidence,  be  allowed 
to  stand;  that  it  was  not  a case  in  which  the  appellate  Court  should 
itself  assess  the  damages  under  sec.  27(2)  of  the  Judicature  Act,  R.S.O. 
1914,  ch.  56;  that  the  finding  of  negligence  should  not  be  reopened;  that 
there  should  be  a new  trial,  confined  to  the  ascertainment  of  the  quantum  of 
damages  to  both  plaintiffs;  and  that  the  defendant  should  pay  the  costs  of 
the  appeal  in  any  event. 
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Per  Meredith,  C.J.C.P. : — The  verdict  appeared  to  have  been  the  result 
of  a compromise  of  the  jurors — some  being  in  favour  of  a verdict  for  the 
defendant,  but  agreeing  to  a verdict  for  the  one  plaintiff,  if  the  damages 
were  assessed  at  his  actual  money  loss.  The  plaintiffs  should  have  objected 
to  the  verdict  when  it  was  announced;  if  they  had  done  so,  the  appeal 
might  have  been  unnecessary. 

Appeal  by  the  plaintiff  Violet  B.  Doan  from  the  judgment 
of  Britton,  J.,  upon  the  findings  of  a jury,  in  so  far  as  it 
dismissed  the  action  as  against  the  appellant. 

The  action  was  brought  by  E.  F.  Doan  and  Violet  B.  Doan, 
his  wife,  to  recover  damages  arising  from  a collision  upon  a 
highway  of  a buggy  belonging  to  the  plaintiff  E.  F.  Doan  with 
the  defendant’s  automobile.  The  buggy  was  smashed,  and  it 
was  alleged  that  the  plaintiff  Violet  was  injured.  The  plaintiffs 
charged  negligence  on  the  part  of  the  defendant.  The  jury 
found  a verdict  as  follows:  “On  account  of  slight  negligence  of 
Mr.  Neff  we  give  a verdict  of  $125  to  Mr.  Doan,  and  nothing  to 
Mrs.  Doan.”  Judgment  was  given  for  the  plaintiff  E.  F.  Doan 
for  $125  with  costs  on  the  County  Court  scale  and  without  set-off; 
and  dismissing  without  costs  the  claim  of  the  plaintiff  Vi  Diet  B. 
Doan. 

November  16.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Kelly,  and  Masten,  JJ. 

W.  M.  German,  K.C.,  for  the  appellant  and  the  co-plaintiff, 
argued,  that  the  verdict  of  the  jury  could  not  stand,  as  the 
evidence  plainly  shewed  that  the  appellant  had  sustained 
substantial  injuries  for  which  she  should  receive  compensation. 
The  Court  should  assess  the  damages  under  the  powers  given 
by  sec.  27  (2)  of  the  Judicature  Act.  He  referred  to  Reiffenstein 
v.  Dey  (1913),  28  O.L.R.  491. 

Frank  Denton,  K.C.,  for  the  defendant,  the  respondent, 
argued  that  the  verdict  was  based  on  common  sense  and  should 
stand.  The  jury  evidently  did  not  believe  the  evidence  of  the 
female  plaintiff,  and  thought  the  amount  given  her  husband  was 
ample  for  both. 

December  4.  Riddell,  J. : — In  this  case  the  female  plaintiff 
was  injured  by  what  the  jury  call  the  “slight  negligence”  of  the 
defendant — both  she  and  her  husband  sue  for  damages.  The 
jury,  while  finding  negligence,  “slight  negligence,”  of  the  defendant 
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causing  the  accident,  and  allowing  $125  for  the  husband,  refuse 
to  allow  the  wife  damages  at  all.  She  appeals. 

The  injuries  suffered  by  the  wife  are  substantial,  and  it  would 
be  impossible,  in  my  view,  to  allow  their  finding  in  that  respect 
to  stand — and  the  question  arises  whether  we  should  exercise 
the  powers  given  us  by  sec.  27  (2)  of  the  Judicature  Act,  R.S.O. 
1914,  ch.  56,  and  ourselves  assess  the  damages.  It  is  urged  that 
the  jury  thought  that  the  amount  given  the  husband  was  enough 
for  both.  That  may  be;  and,  while  on  the  hearing  I was  inclined 
to  the  opinion  that  there  were  “before  the  Court  all  the  materials 
necessary  for  finally  determining  the  matters  in  controversy/’ 
I am  now  quite  clear  that  we  have  not  all  the  necessary  material; 
so  that,  even  if  the  power  would  otherwise  exist  in  such  a case 
to  assess  the  damages,  I think  we  should  not  exercise  it  here. 

I think  there  should  be  a new  trial,  but  see  no  reason  for 
directing  anything  else  but  an  assessment  of  damages. 

In  view  of  the  award  to  the  husband,  I think  we  should  have 
these  damages  also  re-assessed  if  the  defendant  desires  it — the 
power  so  to  order  is  given  by  sec.  27  (1)  and  (3). 

The  defendant  should  pay  the  costs  of  the  appeal  in  any  event. 


Kelly,  J. : — The  jury’s  finding  on  the  question  of  negligence 
is  a positive  finding  and  is  independent  of  their  assessment  of 
damages.  They  found  some  negligence,  and  I see  no  reason  why 
that  part  of  the  finding  should  be  disturbed.  I think  it  should 
not  be  disturbed. 

But  their  denial  of  damages  to  the  female  plaintiff  is  not 
consistent  with  the  finding  of  negligence,  leaving  out  of  considera- 
tion for  the  moment  the  amount  of  damages — nominal  or  sub- 
stantial— to  which  she  may  be  entitled.  She  should  be  accorded 
the  opportunity  of  having  her  damages  assessed.  There  is  some 
evidence  that  she  suffered  damage.  It  would  seem  the  proper 
course  that  the  question  of  the  amount  of  damages  to  both  plain- 
tiffs shpuld  be  reopened. 

There  should,  in  my  opinion,  be  a new  trial,  confined,  however, 
to  the  ascertainment  of  the  quantum  of  damages  to  both  plaintiffs. 

The  respondent  should  pay  the  costs  of  the  appeal. 


Masten,  J. : — I agree. 
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Mekedith,  C.J.C.P.: — This  case  is,  in  all  substantial  respects, 
the  same  as  that  of  Dunkin  v.  Decker , which  was  heard  by  us  on 
the  19th  October  last,  and  in  which  we  set  aside  the  verdict  and 
directed  a new  trial. 

In  that  case,  as  in  this,  a plaintiff  had  received  some,  more 
or  less  severe,  bodily  injury  in  a collision  of  carriages  driven  by 
the  plaintiff  and  defendant;  and  in  that  case,  as  in  this,  although 
the  jury  found  in  the  plaintiff's  favour  in  respect  of  the  cause 
of  action,  the  damages  awarded  were  only  the  amount  of  the 
plaintiff’s  actual  outlay  occasioned  by  the  defendant’s  negligence. 

It  was  plain  in  that  case,  as  it  is  in  this,  that  the  jury  failed 
to  understand  their  duty  in  it,  or,  understanding,  would  not 
perform  it. 

In  that  case  we  had  no  doubt  that  the  verdict  was  the  result 
of  a compromise  of  the  jurors,  that  some  were  in  favour  of  a 
verdict  for  the  defendant,  but  agreed  to  a verdict  for  the  plaintiff, 
if  the  damages  were  assessed  at  the  actual  money  loss  to  the 
plaintiff. 

In  this  case  no  other  reasonable  conclusion  can  be  reached; 
nothing  was  given  for  the  personal  injury  sustained  by  the  female 
plaintiff;  and  the  husband  was  ^allowed  only  enough  to  make 
good  his  money  loss. 

No  objection  was  made,  nor  indeed  was  anything  said  as,  to 
the  form  or  nature  of  the  verdict,  when  it  was  pronounced,  or 
until  long  after  the  jury  had  been  discharged.  That  was  the 
proper  time  to  object  to,  or  find  fault  with,  it;  because  then  the 
fault  in  it  might  have  been  removed.  The  jury  ought  to  have 
been  told  that,  if  it  were  a compromise  verdict — in  the  sense  of  the 
jurors  on  the  one  side  consenting  to  a verdict  against  their  judg- 
ment, in  return  for  a reduction  of  damages  to  actual  loss  out  of 
pocket,  by  the  jurors  on  the  other  side — it  could  not  stand;  that, 
if  they  found  for  the  plaintiffs,  it  was  their  duty  to  award  to  each 
reasonable  damages  under  all  the  circumstances  of  the  case. 

But  that  was  not  done ; and,  although  the  failure  to  do  it  may 
not  deprive  the  plaintiffs  of  relief,  it  may  and  ought  to  have 
effect  upon  the  question  of  costs. 

The  plaintiffs  should,  I think,  have  a new  trial  upon  the 
whole  case,  if  they  desire  it,  as  was  the  ruling  in  Dunkin  v.  Decker ; 
a new  assessment  of  damages  for  the  female  plaintiff  only,  would, 
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in  my  judgment,  be  distinctly  unjust;  it  would  be  holding  the 
jurors  who  were  in  favour  of  the  defendant  to  their  part  of  the 
compromise  and  relieving  the  others  from  their  part  of  it.  It 
would  not  be,  in  any  sense,  according  to  the  rules  of  any  fair 
game. 

If  I am  asked  how  do  I know  that  there  was  a compromise; 
my  answer  is,  the  peculiarity  of  the  verdict  proves  it;  and,  if 
that  be  not  enough  to  satisfy  some  minds,  let  me  ask  them: 
How  do  you  know  that  they  did  not ; how  do  you  know  that  there 
would  have  been  any  verdict  for  the  plaintiffs  if  the  choice  of 
the  jury  had  been  between  a verdict  for  the  plaintiffs  and  sub- 
stantial damages  to  each  of  the  plaintiffs  or  a verdict  for  the 
defendants?  And,  if  not  a compromise,  but  an  intention  to  give 
all  the  damages  to  one  plaintiff,  the  case  is  stronger  against  a 
further  assessment  of  damages  only  to  the  female  plaintiff. 

The  parties  have  chosen  trial  by  jury;  and  so  the  Court  cannot 
usurp  the  jury’s  functions  in  any  respect.  Whatever  power 
this  Court  may  have,  it  cannot  rightly  give  judgment  as  if  upon 
an  appeal  from  a jury’s  findings.  It  cannot  enter  a judgment 
which  is  inconsistent  with  the  jury’s  finding  in  a case  proper  for 
a jury.  It  may,  of  course,  enter  judgment  inconsistent  with  a 
verdict,  if  there  be  no  evidence  upon  which  reasonable  men 
could  find  as  the  jury  found.  That  is  every-day  experience.  It 
is  put  thus  by  the  Lord  Chancellor  in  Paquin  Limited  v.  Beauclerk, 
[1906]  A.C.  148,  at  p.  161:  “ Obviously  the  Court  of  Appeal  is 
not  at  liberty  to  usurp  the  province  of  a jury;  yet,  if  the  evidence 
be  such  that  only  one  conclusion  can  properly  be  drawn,  I agree 
that  the  Court  may  enter  judgment.  The  distinction  between 
cases  where  there  is  no  evidence  and  those  where  there  is  some 
evidence,  though  not  enough  properly  to  be  acted  upon  by  a 
jury,  is  a fine  distinction,  and  the  power  is  not  unattended  by 
danger.  But  if  cautiously  exercised  it  cannot  fail  to  be  of  value.” 

The  jury  have  found  that  the  female  plaintiff  has  not  sustained 
any  damages  through  the  negligence  of  the  defendant.  We 
can  say  that  that  finding  is  so  contrary  to  the  evidence  that  there 
should  be  a new  trial;  but  we  cannot  usurp  the  power  of  the  jury 
and  make  a new  assessment  of  damages:  see  Watt  v.  Watt,  [1905] 
A.C.  115;  see  also  Toronto  R.W.  Co.  v.  King,  [1908]  A.C.  260; 
and  Skeate  v.  Slaters  Limited,  [1914]  2 K.B.  429;  and  Ogilvie  v. 
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West  Australian  Mortgage  and  Agency  Corporation,  [1896]  A.C. 
257 ; and  we  assuredly  should  not  if  there  be  any  good  reason  for 
coming  to  the  conclusion  that  the  verdict  is  a compromise  verdict 
or  that  the  damages  awarded  to  the  male  plaintiff  were  intended 
to  cover  the  damages  of  the  female  plaintiff  also. 

The  plaintiffs  should  have  a new  trial  upon  the  whole  case, 
if  they  desire  it,  and  in  that  case  there  should  be  no  order  as  to 
costs  of  this  appeal,  because  that  would,  I am  sure,  have  been 
unnecessary  if  they  had  objected  to  the  verdict  before  it  was 
recorded,  but  the  costs  of  the  abortive  trial  may  be  costs  in  the 
cause:  if  the  plaintiffs  do  not  elect,  within  two  weeks,  to  take  a 
new  trial,  this  appeal  should  be  dismissed  with  costs. 

Though  these  are  the  views  of  the  case  which  I have  hitherto 
entertained  and  would  have  given  effect  to;  yet,  as  the  other 
members  of  the  Court  are  of  a different  opinion,  effect  must  be 
given  to  their  conclusion,  from  which — as  the  question  is  one  of 
fact  really,  to  be  found  upon  circumstantial  evidence  only — I do 
not  dissent.  But  it  must  be  added  that  Mr.  German  upon  this 
appeal  appeared  for  the  male  plaintiff,  and  consented  to  a new 
assessment  of  damages,  or  even  a new  trial,  if  he  could  not  get 
more,  as  to  both  plaintiffs;  otherwise  his  verdict  could  not  be 
disturbed,  on  this  appeal,  there  being  no  cross-appeal,  and  he 
being  no  party  to  the  appeal,  or  otherwise  before  the  Court, 
except  as  to  such  consent. 
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[IN  CHAMBERS.] 


Rex  y.  Riddell. 


Ontario  Temperance  Act — Keeping  Intoxicating  Liquor  for  Sale — 6 Geo.  V.  ch. 
50,  sec.  4-0 — Liquor  Left  on  Premises  of  Another — “Kept” — Search-warrant 
— Discovery  of  Liquor  — Presumption  under  sec.  67  against  Occupant  of 
Premises. 

Intoxicating  liquor  owned  by  the  defendant  was  found  by  the  police,  making 
a search  under  a warrant,  upon  the  premises  of  S.,  where  it  had  been  placed 
by  the  defendant  with  the  privity  of  S.  There  was  no  evidence  of  any 
sale  or  that  the  liquor  was  kept  for  sale: — 

Held,  that  the  liquor  was  “kept”  by  the  defendant,  although  upon  the  prem- 
ises of  another. 

(2)  That  the  statutory  presumption,  under  sec.  67  of  the  Ontario  Temperance 
Act,  1916,  that  liquor  found  under  a search-warrant  is  kept  for  sale  is  against 
the  owner  of  the  premises;  and,  there  being  no  evidence  that  the  defendant 
kept  it  for  sale,  a conviction  made  against  him  by  a magistrate  under  sec. 
40  was  quashed. 


Motion  to  quash  a magistrate’s  conviction  of  the  defendant 
for  keeping  intoxicating  liquor  for  sale,  in  contravention  of  sec. 
40*  of  the  Ontario  Temperance  Act,  1916,  6 Geo.  V.  ch.  50. 


November  24.  The  motion  was  heard  by  Middleton,  J., 
in  Chambers. 

James  Haverson,  K.C.,  for  the  applicant,  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 


December  5.  Middleton,  J.: — The  accused  was  convicted 
of  keeping  liquor  for  sale  in  contravention  of  the  Ontario  Tem- 
perance Act. 

The  liquor,  in  a barrel,  was  found  upon  the  premises  of  one 
Smith,  where  it  had  been  concealed  behind  some  baskets  in  a 
small  room  to  the  rear  of  the  fruit-store  kept  by  Smith.  The 
accused  owned  the  liquor,  and  placed  it  upon  Smith’s  premises 
with  his  privity.  There  was  no  evidence  of  any  sale  or  that  the 
liquor  was  kept  for  sale.  Riddell,  who  gave  evidence  on  his 
own  behalf,  stated  that  he  purchased  the  liquor  for  use  in  the 
manufacture  of  beverages  containing  less  than  2J^  per  cent, 
proof  spirit;  but,  finding  it  unsuitable,  he  intended  to  return  it 

*40.  No  person  shall  . . . expose  or  keep  for  sale  ...  any 

liquor  without  having  first  obtained  a license  under  this  Act  authorising  him 
so  to  do.  . . . 
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to  the  vendors.  As  he  kept  an  hotel,  he  stored,  in  the  meantime, 
on  Smith’s  premises.  The  magistrate  seems  not  to  have  accepted 
this  evidence. 

The  motion  is  based  upon  two  grounds.  It  is  said  that  the 
liquor  was  “kept”  by  Smith,  and  not  by  the  accused.  I do  not 
agree  with  this.  The  liquor  was  kept  by  the  accused,  even  though 
he  kept  it  upon  the  premises  of  another. 

Then  it  is  said  there  was  no  evidence  that  the  liquor  was  kept 
for  sale.  The  Crown  relies  upon  sec.  67.*  The  liquor  being 
found  under  a search-warrant,  it  is  said  that  there  is  a statutory 
presumption  that  it  was  kept  for  sale.  The  presumption  under 
this  section  is  not  against  the  owner  of  the  liquor,  but  against 
the  occupant  of  the  premises,  that  is,  against  Smith,  and  not 
against  Riddell. 

On  this  ground  the  conviction  must  be  quashed. 

No  costs,  and  usual  protection  order. 


Middleton,  J. 

1916 


Rex 

v. 

Riddell. 


*67.  Any  magistrate  having  jurisdiction  upon  information  by  any  officer, 
policeman,  constable  or  inspector  that  there  is  reasonable  ground  for  belief 
that  any  liquor  is  being  kept  for  sale  or  disposal  contrary  to  the  provisions 
of  this  Act  in  any  house  or  place  within  the  jurisdiction  of  such  magistrate, 
may  issue  a warrant  under  his  hand,  by  virtue  whereof  the  person  named 
in  such  warrant  . 4 . may  enter  . . . the  place  named  in  the 

warrant  . . . and  examine  the  same  and  search  for  liquor  therein;  . . 

. and  in  the  event  of  any  liquor  being  so  found  on  the  said  premises,  the 
occupant  thereof  shall,  until  the  contrary  is  proved,  be  deemed  to  have  kept 
such  liquor  for  the  purpose  of  sale  contrary  to  the  provisions  of  section  40. 
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Rex  y.  Toyne. 
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Ontario  Temperance  Act — Receiving  Order  for  Intoxicating  Liquor  for  Beverage 
Purposes — 6 Geo.  V.  ch.  50,  secs.  1$,  139 — Construction — “ Purchasers’ 
Agent ” — Transmission  of  Order  to  Seller  out  of  Ontario — u Transaction  in 
Liquor ” — Canvassing  or  Soliciting — Document  Evidencing  Transaction — 
Effect  of — Question  for  Magistrate. 

The  true  meaning  of  secs.  42  and  139  of  the  Ontario  Temperance  Act,  1916, 
when  read  together,  is:  “We  cannot  and  do  not  intend  to  prohibit  dealing 
with  merchants  abroad,  but  we  can  and  do  prohibit  all  canvassing  and 
soliciting  of  orders  for  liquor  within  this  Province,  no  matter  whence  the 
liquor  is  to  come.” 

Canvassing  or  soliciting  is  not  a “transaction  in  liquor”  within  sec.  139 — 
it  is  a separate  act  from  which  a transaction  may  result. 

A motion  to  quash  a conviction  for  receiving  an  order  for  intoxicating  liquor 
for  beverage  purposes,  contrary  to  sec.  42,  was  refused,  notwithstanding 
the  signing  of  a document  which  gave  the  dealing  the  appearance  of  a 
“transaction  in  liquor”  through  a “purchasers’  agent”  for  a vendor  abroad. 

Whether  it  was  a real  transaction  or  a sham  was  a question  for  the  magis- 
trate, and  there  was  evidence  on  which  he  could  convict. 


Motion  to  quash  a magistrate’s  conviction  of  the  defendant 
for  the  offence  of  receiving  an  order  for  intoxicating  liquor  for 
beverage  purposes,  contrary  to  sec.  42  of  the  Ontario  Temperance 
Act,  6 Geo.  V.  ch.  50. 

November  24.  The  motion  was  heard  by  Middleton,  J., 
in  Chambers. 

G.  Lynch-Staunton,  K.C.,  and  W.  M.  German,  K.C.,  for  the 
defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

December  6.  Middleton,  J.: — The  accused  was  convicted 
of  receiving  an  order  for  liquor  for  beverage  purposes,  contrary 
to  sec.  42  of  the  Ontario  Temperance  Act. 

The  evidence  discloses  that  the  accused,  who  before  the  16th 
September  ran  a liquor-store  at  Welland,  after  that  date  ceased 
to  sell  liquor,  but  now  carried  on  business  as  a “ purchasers’ 
agent,”  placing  orders  he  may  receive  for  goods  as  the  purchasers’ 
agent  with  dealers  outside  of  the  Province. 

The  nature  of  the  business  is  best  shewn  by  the  document  in 
evidence : — 
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“Welland,  Oct.  3rd,  1916. 

“Received  frnn  J.  B.  Stephens  No.  32  Franklin  St.  the  sum 
of  $2.20  being  price  of  undernoted  goods,  deposit  on  packages 
and  commission.  It  is  understood  that  this  money  is  accepted 
in  trust  for  the  purchaser  and  that  a,n  order  for  the  goods  will 
be  placed  on  his  behalf  with  liquor-dealers  outside  the  Province 
of  Ontario,  and  that  in  the  event  of  G.  A.  Toyne  being  unable 
to  place  the  order,  the  money  now  paid  will  be  refunded  less 
commission.  Goods  shipped  direct  to  purchaser’s  address. 


“Name  of  purchaser’s  agent G.  A.  Toyne 

“Value  of  goods $2.03 

“Commission 17 


“Total $2.20 

“Signature  of  buyer J.  B.  Stephens 

“1  C.S.  Regal  Pints.” 


This  business  is  not  carried  on  in  any  sense  surreptitiously, 
but  openly,  upon  the  theory  that  what  is  done  is  not  a violation  of 
the  law;  and  for  this  reason  the  case  is  one  of  great  importance; 
for,  if  the  law  permits  such  a transaction,  its  only  effect  will  be 
to  substitute  for  an  open  purchase  at  a licensed  store  an  indirect 
purchase  by  going  to  an  unlicensed  place  and  signing  a printed 
formula,  paying  the  price  and  a nominal  commission,  and  then 
awaiting  delivery,  not  by  the  store-dray,  but  by  the  express  or 
brewer’s  waggon. 

The  theory  is  that  the  accused,  by  the  document  signed, 
became  the  purchaser’s  agent;  as  his  agent  he  placed  the  order 
for  goods  in  Montreal.  The  man  in  Montreal  had  bought  goods 
from  a manufacturer  in  Ontario,  and  he  sent  instructions  to 
him  to  deliver  on  his  account  in  Ontario,  and  delivery  was  made 
accordingly. 

The  foimer  shop  now  bears  the  legend,  “Agent  for  the  pur- 
chasers of  any  liquor  outside  of  Province  of  Ontario,”  instead  of 
the  once  familiar  “Licensed  to  sell”  &c.,  &c.;  but,  save  for  the 
cost  of  postage  and  express  and  the  absence  ot  the  license-fee  and 
the  delay  involved,  it  is  much  as  before  the  16th  September. 

The  power  of  the  Province  to  enact  temperance  legislation 
is  not  unlimited;  and  in  the  Act  care  has  been  taken  to  keep  within 
the  constitutional  limitations.  Section  139,  recognising  the 


Middleton,  J. 
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lack  of  any  extra-territorial  power  i®  the  Province,  enacts:  “ While 

1916 

this  Act  is  intended  to  prohibit  and  shall  prohibit  transactions 

Rex 

V. 

Toyne. 

in  liquor  which  take  place  wholly  within  the  Province  of  Ontario 
. . . it  shall  not  affect  and  is  not  intended  to  affect  bond  fide 

transactions  in  liquor  between  a person  in  the  Province  of  Ontario 
and  a person  in  another  Province  or  in  a foreign  country,  and  the 
provisions  of  this  Act  shall  be  construed  accordingly.” 

This  provision  dominates  and  overrides  the  whole  Act,  and 
sec.  42  must  be  read  as  subject  to  it. 

Section  42  provides:  “Every  person  . . . who  . . . 

canvasses  for,  or  receives,  or  solicits  orders  for  liquor  for  beverage 
purposes  within  this  Province,  shall  be  guilty  of  an  offence  against 
this  Act.  . . .” 

Reading  these  two  sections  together,  it  is  argued  that  it  is 
not  an  offence  to  canvass  for,  receive,  or  solicit  orders  for  liquor, 
when  the  order  is  one  which  is  to  be  filled  by  some  one  beyond 
the  Province.  The  sale  being  clearly  protected  by  sec.  139,  all  the 
incidents  of  that  sale  fall  within  the  same  protection.  It  is  all 
one  transaction. 

I cannot  accept  this  reasoning.  The  transaction  in  liquor  is 
protected  because  the  Province  has  no  power  over  the  party  out 
of  the  Province — but  the  canvassing  is  not  a “transactmn  in 
liquor”  at  all.  It  is  a separate  act,  from  which  a transaction 
may  be  expected  to  result.  If  the  section  had  prohibited  the  post- 
ing of  advertisements  for  liquor  on  bill-boards  in  Ontario — could 
sec.  139  be  relied  upon  because  the  liquor  was  made  in  Montreal? 

The  true  meaning  of  the  sections  read  together  is  this:'  “We 
cannot  and  do  not  intend  to  prohibit  dealing  with  merchants 
abroad,  but  we  can  and  do  prohibit  all  canvassing  and  solicit- 
ing of  orders  for  liquor  within  this  Province,  no  matter  whence 
the  liquor  is  to  come.” 

The  alternative  aspect  of  the  case  presented  remains  to  be 
considered.  It  is  said  that  what  was  done  was  not  in  any  aspect 
within  sec.  42.  There  was  no  canvassing,  no  receiving  or  solicit- 
ing of  orders. 

If  one  could  shut  one’s  eyes  and  accept  the  printed  memoran- 
dum signed  by  the  purchaser  as  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  there  would  be  much  in  the  contention; 
but  justice,  though  blindfolded,  is  not  supposed  to  be  either 

XXXVIII.] 


ONTARIO  LAW  REPORTS. 


227 


blind  or  stupid;  and  the  device  of  cloaking  a transaction,  in  its 
essence  unlawful,  in  a garb  of  seeming  legitimacy — so  that  things 
are  not  always  what  they  seem — is- by  no  means  new.  “Lang- 
uage,” it  was  long  ago  said,  “was  given  to  conceal  thought,” 
and  this  is  most  true  of  printed  slips  signed  by  thirsty  men  seeking 
refreshment. 

Whether  the  transaction  was  a real  one  or  a mere  sham  was 
a question  for  the  magistrate.  He  has  convicted — and  there 
was  evidence  on  which  he  could  convict.  I should  have  convicted 
on  the  evidence,  but  that  is  quite  beside  the  mark. 

The  motion  is  dismissed  with  costs. 


Middleton,  J. 

1916 

Rex 

v. 

Toyne. 


[MIDDLETON,  J.] 
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Burdick  v.  Stathan. 


Dec.  6. 


Deed — Conveyance  of  Land — Agreement  to  Maintain  Grantor —Covenant — 
Breach — Condition — Forfeiture — Relief  against — Right  of  Entry — Evidence 
— Waiver. 

An  aged  widow,  owning  land  with  a house  upon  it,  made  an  arrangement  with 
the  plaintiff  to  convey  the  land  to  him,  subject  to  a life  estate  in  her;  he  and 
his  wife  to  live  with  the  widow  in  the  house  and  maintain  her  for  her  life. 
She  conveyed  the  land  to  him  in  fee,  subject  to  a life  estate  in  herself;  and, 
by  a concurrent  instrument  under  seal,  he  covenanted  for  her  maintenance, 
payment  of  debts,  and  other  things,  and  further  that,  if  any  default  should 
be  made  in  any  of  the  covenants  contained  in  that  instrument,  the  con- 
veyance of  the  land  should  become  null  and  void  and  the  property  should 
revert  to  the  grantor.  What  was  proposed  was  carried  out,  and  all  went 
well  for  some  time;  but,  circumstances  changing,  the  widow  went  into  a 
Home,  the  plaintiff  and  his  wife  left  the  house,  which  was  rented,  the  widow 
receiving  the  rents;  and  the  widow  died  in  the  Home,  after  conveying  her 
house  and  land  to  the  defendant,  but  without  having  intimated  that  she 
intended  to  exercise  the  right  of  forfeiture  conferred  by  the  instrument: — 

Held,  in  an  action  to  set  aside  the  conveyance  to  the  defendant,  that  the  plain- 
tiff had  failed  to  comply  with  the  terms  of  his  covenant  for  maintenance, 
but  that  the  widow  had  waived  performance  of  it,  and  there  was  no  for- 
feiture during  her  life,  and  no  entry  by  her,  because  her  possession  was  by 
virtue  of  her  life  estate.  On  the  death  of  the  widow,  the  defendant,  by 
virtue  of  her  deed,  took  possession;  the  deed  operated  upon  the  possibility 
of  reverter  and  the  right  of  entry;  and  the  taking  of  possession  afforded  an 
excuse  for  the  non-payment  by  the  plaintiff  of  the  debts  of  the  widow, 
which  he  had  covenanted  to  pay  at  her  decease. 

And  held,  that  the  defendant’s  covenant  as  to  default  was  not  a condition  in 
the  strict  sense  of  the  term;  and,  if  a condition,  was  dependent  upon  a 
breach  of  covenant:  if  there  was  any  technical  breach,  the  Court  could  re- 
lieve against  the  forfeiture  resulting  therefrom.  The  breach  (if  any)  did 
not  ipso  facto  avoid  the  estate,  but  only  made  it  liable  to  be  avoided  by  the 
entry  of  the  person  entitled  to  the  possibility  of  reverter. 

And,  in  the  result,  the  plaintiff’s  title  prevailed. 
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Action  to  set  aside  a conveyance  of  a house  and  land  made 
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by  one  Rebecca  Burdick  Matheson,  since  deceased,  to  the  defend- 

Burdick 

V. 

Stathan. 

ant,  for  delivery  of  it  up  for  cancellation,  for  possession,  and  for 
an  account  of  rents  and  profits. 

/ 

November  27  and  28.  The  action  was  tried  by  Middleton, 
J.,  without  a jury,  at  Sandwich. 

E.  C.  Saunders , for  the  plaintiff. 

F.  D.  Davis , for  the  defendant. 

December  6.  Middleton,  J.: — The  late  Rebecca  Burdick 
Matheson,  an  old  lady,  thrice  a widow,  owned  a small  house  in 
Windsor,  but  had.  no  other  property.  She  had  no  near  kin. 

In  1912,  she  entered  into  negotiations  with  Burdick,  a relation 
of  her  second  husband,  who  had  recently  married,  resulting  in 
an  agreement  evidenced  by  two  deeds  of  the  25th  July,  1912. 

Shortly,  this  arrangement  was  that  the  house  should  be 
conveyed  to  Burdick,  subject  to  a life  estate  in  the  old  lady; 
Burdick  and  his  wife  should  live  with  her  in  the  house  and  main- 
tain her  for  her  life. 

The  land  was  conveyed  in  fee,  subject  to  the  life  estate;  and, 
by  a concurrent  agreement,  Burdick  covenants  for  maintenance, 
and  then  follows  this  covenant:  “And  it  is  further  agreed  by  and 
between  the  parties  hereto  that  should  any  default  be  made  by 
the  party  of  the  first  part  in  any  one  or  more  of  the  covenants 
hereinbefore  contained  the  conveyance  from  Rebecca  Burdick 
Matheson  to  Lewis  Eugene  Burdick  is  to  become  null  and  void 
and  of  no  effect  and  the  property  mentioned  in  the  said  conveyance 
is  to  revert  to  the  said  Rebecca  Burdick  Matheson  as  if  no  convey- 
ance had  been  made  by  her.” 

What  was  proposed  was  carried  out,  and  all  went  well  for 
some  time,  but  Burdick  lost  his  employment  and  went  to  Detroit 
seeking  work  there,  and  in  the  meantime  a difficult  situation 
developed  in  the  household. 

The  old  lady  was  in  poor  health  and  needed  assistance;  the 
young  wife  had  one  child  and  was  expecting  to  be  again  confined. 
The  house  was  small  and  lacked  conveniences.  The  two  women 
discussed  the  situation,  and  it  was  arranged  that  the  old  lady 
should  go  into  a Home,  where  she  would  receive  the  needed 
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care;  and  the  young  woman  should  go  to  her  mother’s,  where 
she  would  be  looked  after  in  her  impending  illness;  and  that  the 
house  should  be  rented,  the  rental  going  to  Mrs.  Matheson.  It 
is  said  by  Mrs.  Burdick  that  it  was  understood  that  the  deed  should 
stand,  and  that  this  arrangement  was  come  to  without  any 
friction  on  the  part  of  Mrs.  Matheson.  I regarded  Mrs.  Burdick 
as  a truthful  and  satisfactory  witness,  and  accept  her  evidence 
as  to  the  transaction. 

Mrs.  Matheson  went  to  the  Home,  where  she  was  well  treated, 
but  after  a time  she  became  restless  and  went  back  to  her  own 
house,  which  she  was  unable  properly  to  look  after;  and,  after 
staying  there  in  discomfort,  she  again  returned  to  the  Home, 
where  she  died  in  October,  1913. 

The  defendant  had  known  Mrs.  Matheson  for  a long  time, 
and  visited  her  and  was  kind  to  her  in  many  ways,  but  she  did 
not  in  any  way  take  upon  herself  the  burden  of  her  maintenance — 
after  the  return  to  the  Home  the  house  was  rented  and  the  rents 
received  by  Mrs.  Matheson. 

On  the  5th  February,  1913,  Mrs.  Matheson  made  a con- 
veyance in  fee  to  the  defendant,  but  for  some  reason  this  was  not 
registered  until  the  25th  October,  1913,  just  before  her  death. 

No  intimation  was  made  by  Mrs.  Matheson  that  she  intended 
to  exercise  the  right  of  forfeiture  in  the  agreement,  and  there 
is  evidence  that  she  stated  she  did  not  intend  to  interfere  with 
the  deed. 

If  the  deed  alone  is  looked  at,  then  there,  no  doubt,  was 
failure  to  comply  with  its  terms;  and  Mr.  Davis  takes  the  position 
that  the  title  of  the  plaintiff  was  conditional,  and,  the  condition 
being  broken,  it  is  at  an  end. 

In  this  I think  he  is  wrong.  In  Challis  on  Real  Property, 
3rd  ed.,  p.  261,  it  is  said:  “ Where  an  estate  is  limited  in  fee  simple, 
and  the  limitation  contains  no  qualifications,  but,  externally 
to  the  limitation,  though  in  the  same  deed,  or  in  another  deed 
delivered  at  the  same  time,  is  contained  a condition  by  a breach 
of  which  the  fee  simple  is  liable  to  be  defeated,  a breach  does  not 
ipso  facto  avoid  the  estate,  but  only  makes  it  liable  to  be  avoided 
by  the- entry  of  the  person  entitled  to  the  possibility  of  reverter. 
No  estate  of  freehold  can  be  made  to  cease  without  entry  upon 
the  breach  of  a condition.” 


Middleton,  J. 

1916 

Burdick 

v. 

Stathan. 


230 

Middleton,  J. 

1916 

Burdick 

v. 

Stathan. 


ONTARIO  LAW  REPORTS.  [vol. 

Here  there  was  no  entry  during  the  lifetime  of  Mrs.  Matheson, 
for  her  possession  was  by  virtue  of  her  life  estate — but,  on  her 
death,  Mrs.  Stathan,  by  virtue  of  her  deed,  took  possession. 
This  conveyance  operated  upon  the  possibility  of  reverter  and  the 
right  of  entry;  and  the  question  of  the  plaintiff’s  right  depends 
upon  the  effect  to  be  given  to  the  evidence  outlined. 

Upon  the  evidence,  the  conclusion  that  I have  come  to  is, 
that  the  deceased  waived  performance  of  the  provisions  of  the 
covenant  as  to  maintenance — that  there  was  no  forfeiture  during 
her  life. 

There  is  a provision  as  to  payment  of  debts,  but  this  is  a 
provision  which  contemplates  payment  at  the  decease,  and  the 
taking  possession  of  the  property  affords  an  excuse  for  the  non- 
payment of  these. 

The  covenant  in  the  deed  is  not,  in  my  view,  a condition,  in 
the  strict  sense  of  the  term ; and,  if  a condition,  is  dependent  upon 
a breach  of  covenant.  The  covenant  is  one  covering  many  things, 
some  small  and  some  great,  and  so  is  in  its  nature  penal;  so  that, 
if  there  has  been  any  technical  breach,  the  Court  can  relieve 
against  any  forfeiture  resulting  from  the  breach. 

In  the  result,  the  plaintiff’s  title  prevails,  and  the  plaintiff 
is  entitled  to  possession  of  the  lands  and  to.  the  rents  received 
by  the  defendant  since  the  death,  less  all  due  outgoings.  The 
account  may  be  taken  by  the  Registrar  if  the  parties  cannot  agree. 

The  plaintiff  must  then  take  care  to  discharge  his  obligations 
under  the  covenant,  or  he  may  find  his  title  again  in  jeopardy. 

The  case  is  not  one  for  costs. 

[Affirmed  by  a Divisional  Court  of  the  Appellate  Division  on  the  30th 
January,  1917.] 
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[IN  CHAMBERS.] 
Rex  v.  Melvin. 


Ontario  Temperance  Act — Magistrate’s  Conviction  for  Keeping  Intoxicating 
Liquor  in  Shop — 6 Geo.  V.  ch.  50,  secs.  4l(l),  88 — Evidence — Liquor 
Found  on  Premises — Explanation  of  Accused— Question  for  Magistrate — - 
Evidence  in  Rebuttal — Drunken  Men  Seen  Coming  out  of  Shop — Irrelevant 
Evidence — Inadmissibility — Effect  on  Mind  of  Magistrate — Prejudice. 

The  defendant  was  convicted  by  a Police  Magistrate  of  an  offence  against  sec. 
41(1)  of  the  Ontario  Temperance  Act,  1916,  viz.,  that  he  did  have  or  keep 
intoxicating  liquor  at  his  shop,  the  same  not  being  a private  dwelling-house 
at  which  he  resided,  and  for  which  place  he  did  not  have  a license  under  the 
Act.  The  evidence  taken  by  the  magistrate  shewed  that  the  defendant’s 
shop  was  searched  by  police  officers,  who  found  therein  a bottle  containing  a 
small  quantity  of  intoxicating  liquor: — 

Held,  that,  the  liquor  being  found  upon  the  premises,  a prima  facie  case  was 
made  against  the  defendant  (sec.  88);  it  was  for  the  magistrate  to  say 
whether  the  defendant  had  answered  the  case  against  him;  and  the  con- 
viction could  not  be  quashed  on  the  ground  that  there  was  no  evidence  to 
support  it. 

Held,  however,  that  evidence  given  by  the  prosecution,  in  rebuttal,  shewing 
that  the  defendant  and  other  men  had  been  seen  coming  out  of  the  shop 
under  the  influence  of  intoxicating  drink,  was  not  relevant  to  any  issue  before 
the  magistrate,  and  should  not  have  been  admitted  by  him;  and,  as  it  might 
have  affected  his  judgment  upon  the  defence  made  and  explanation  given 
by  the  defendant  of  the  presence  of  the  bottle  in  the  shop,  which  explana- 
tion the  magistrate  did  not  credit,  the  conviction  must  be  quashed. 

Review  of  the  authorities. 

Rex  v.  Lapointe  (1912),  20  Can.  Crim.  Cas.  98,  3 O.W.N.  1469,  applied  and 
followed. 


Motion  to  quash  a conviction  of  the  defendant. 


1916 
Dec.  7. 


December  1.  The  motion  was  heard  Clute,  J.,  in  Chambers. 

F.  R.  Blewetty  K.C.,  for  the  defendant. 

R.  S.  Robertson , for  the  Crown. 

December  7,  Clute,  J.: — Motion  to  quash  the  conviction 
made  by  John  A.  Makins,  Police  Magistrate  in  and  for  the  City 
of  Stratford,  on  the  10th  day  of  November,  1916,  on  an  informa- 
tion laid  by  one  W.  J.  Lancin,  of  Stratford,  on  the  8th  November, 
1916,  against  William  Melvin,  finding  him  guilty  of  the  following 
offence:  “That  the  said  William  Melvin  on  the  17th  day  of 
October,  A.D.  1916,  at  the  city  of  Stratford,  in  the  comity  of 
Perth,  in  his  premises,  unlawfully  did  have  or  keep  liquor  at 
his  barber-shop  and  cigar-store  at  85  Downey  street,  the  same 
not  being  a private  dwelling-house  at  which  he  resided,  and  for 
which  place  he  did  not  have  a license  under  the  Ontario  Temper- 
ance Act  authorising  him  so  to  do.” 
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The  information  was  laid  under  sec.  41,  sub-sec.  1,  of  the 
Ontario  Temperance  Act,  1916;  the  clause  reads  as  follows: 
“41. — (1)  Except  as  provided  by  this  Act,  no  person  by  himself, 
his  clerk,  servant  or  agent  shall  have  or  keep  or  give  liquor  in  any 
place  wheresoever,  other  than  in  the  private  dwelling-house  in 
which  he  resides,  without  having  first  obtained  a license  under 
this  Act  authorising  him  so  to  do,  and  then  only  as  authorised 
by  such  license.  ” 

There  were  a number  of  grounds  taken  in  the  notice  of  motion. 
They  may  be  shortly  stated  as  included  under:  (1)  no  evidence  to 
support  the  conviction;  and  (2)  improper  admission  of  evidence, 
namely,  the  evidence  of  one  Broadley,  called  in  rebuttal. 

The  evidence  shewed  that,  on  the  17th  October  last,  there  was 
found  on  the  defendant’s  premises,  which  was  a pool-room  aud 
cigar -store  at  85  Downey  street,  the  premises  being  other  than 
the  private  dwelling-house  in  which  the  defendant  resides,  a 
bottle  with  cherries  and  a small  quantity  of  liquid  therein,  which, 
by  the  certificate  signed  by  the  Government  Analyst,  contained 
52  per  cent,  proof  spirit.  The  bottle  was  found  in  a cupboard. 
The  constable  said  there  was  an  ordinary  wine-glass  of  liquid 
in  the  bottle.  Another  person  who  was  present  said  there  was  a 
good  half -glass  of  liquid. 

The  defendant  was  called,  and  stated  that  he  carried  on  busi- 
ness at  85  Downey  street,  a shaving  and  pool  parlour,  under  a 
municipal  license,  that  he  had  been  so  engaged  for  seven  years. 
The  Chief  of  Police  and  Constable  Broadley  said  they  had  reason 
to  believe  there  was  liquor  on  the  defendant’s  premises.  The 
Chief  of  Police  had  no  search-warrant;  at  the  time,  he  was  not  an 
officer  under  the  Temperance  Act,  but  was  subsequently  ap- 
pointed. 

The  defendant  admitted  that  there  was  a bottle  of  cherries  and 
some  liquid  upon  them  in  a place  where  he  threw  “discarded 
things”  such  as  “trash;”  that  he  put  it  there  himself;  that  it 
was  about  two  years  ago  since  he  put  it  there;  that  he  kept  it 
for  indigestion,  under  the  direction  ol  his  doctor;  and  that  there 
was  also  some  senna  tea  in  the  bottle;  that  he  used  the  liquid 
until  the  bottle ^was  empty,  except  the  cherries;  that  during  the 
two  years  he  had  renewed  the  liquid,  and  that  it  was  two  years 
since  he  had  used  any  of  it;  that  he  had  discarded  the  bottle  and 
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had  forgotten  it  entirely;  that,  if  he  had  known  it  was  there,  he 
would  have  thrown  it  out;  that  he  had  not  interfered  with  the 
Chief  when  he  made  the  search,  but  told  the  Chief  that  it  was 
choke  cherries,  and  that  he  had  been  using  it  for  medicine;  that 
there  was  no  intent  on  his  part  to 'break  the  law,  and  that  he  had 

I 

not  knowingly  kept  any  spirits  on  his  premises;  that  the  bottle 
was  all  dusty  when  the  Chief  took  it  out,  and  that  there  was  not 
more  than  a tablespoonbil  of  liquid  in  it. 

This  evidence  was  corroborated  by  one  Crawford,  who  worked 
for  Melvin  at  the  time  the  seizure  was  made.  He  says  the  bottle 
was  dusty  when  it  was  found;  he  thought  there  was  about  a table- 
spoonful  of  liquid  in  the  bottle;  that  he  never  had  seen  any  one 
drink  from  the  bottle;  and,  so  far  as  he  knew,  no  one  knew  of 
it;  and  that  no  liquor  had  been  kept  there  or  sold  or  drunk.  If 
that  had  occurred,  he  would  have  seen  it.  He  never  saw  the 
defendant  touch  the  bottle,  and  no  one  else  took  anything  out 
of  it.  Thereupon  John  Broadley  wasre  called.  ‘ (Mr.  Blewett 
objects  to  question  as  to  reputation  of  Mr.  Melvin’s  place,  and 
asks  for  a ruling.  Police  Magistrate  rules  there  is  a reason  for 
police  going  there  for  the  search,  and  such  reason  should  be 
brought  out  and  such  evidence  admissible).”  The  witness  then 
proceeds  to  give  the  following  evidence: — 

“ Tuesday,  September  26th.  William  Melvin  and  two  other 
men  came  out  of  the  pool-room  at  4.30  p.m.,  very  much  under  the 
influence  of  liquor.  Friday,  September  29th.  William  Melvin 
at  morning  30th,  12.30  a.m.,  with  three  other  men  came  out  of  his 
shop  all  under  the  influence  of  liquor.  Saturday,  October  14th. 
Four  men  with  Melvin  at  12.30  a.m.,  morning  of  15th,  came  out 
of  the  defendant’s  pool-room,  all  five  under  the  influence  of  liquor. 
I saw  all  this  myself.” 

Cross-examined:  “I  remember  Melvin  being  prosecuted  be- 
fore. I made  a raid,  and  charge  was  tried  before  Dy.  P.  M. 
Coughlin,  who  dismissed  the  case.  I am  not  sore  about  the  result 
of  that  case.  We  did  find  liquor  there  that  time.  McLean 
swore  there  was  no  one  there  but  him.  I was  not  sore  or  offended 
about  that  dismissal.  I had  been  watching  this  place  lately  on 
account  of  complaints  by  other  people.  I had  instructions  from 
the  Chief  to  watch.  On  the  first  time,  26th  September,  I recog- 
nised Henry  Footwinkler  as  one.  On  the  29th,  I recognised 
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James  Mayes  and  James  Lloyd.  I had  no  talk  with  any  of 
them.  I was  on  the  street,  passed  them  twice.  I was  about 
three  feet  from  them  first  time.  Second  time  as  close,  and  third 
time  I was  across  the  street.  I reported  to  Chief  next  morning. 
All  these  occasions  were  before  the  17th  October.” 

Section  88  of  the  Act  provides  that,  if,  in  the  prosecution  of 
any  person  charged  with  committing  any  offence  against  any  of 
the  provisions  of  this  Act  in  the  selling  or  keeping  for  sale  or  giving 
or  keeping  or  having  or  purchasing  or  receiving  of  liquor,  prima 
facie  proof  is  given  that  such  person  had  in  his  possession  or  charge 
or  control  any  liquor  in  respect  of,  or  concerning  which,  he  is  being 
prosecuted,  then,  unless  such  person  prove  that  he  did  not  commit 
the  offence  for  which  he  is  so  charged,  he  may  be  convicted 
accordingly. 

If  the  magistrate  had  been  satisfied  that  the  defendant  had 
discarded  this  bottle  and  its  remaining  contents  two  years  before, 
as  he  says,  it  is  clear,  I think,  that  there  should  have  been  no  con- 
viction, for  he  did  not  have  it  in  the  sense  implied  by  the  statute, 
or  did  not  knowingly  have  it  at  all;  but  that  is  a question  of  fact 
for  the  magistrate,  and  by  his  conviction  I must  assume  that  he 
did  not  accept  th6  contention  put  forward  by  the  defendant.  I 
must  further  hold  that  the  liquor  being  found  upon  the  premises 
raised  a prima  facie  case  against  the  defendant,  which  was  nob, 
to  the  satisfaction  of  the  magistrate,  answered. 

The  suggestion  as  to  the  insufficiency  of  the  certificate  of  the 
Government  Analyst,  and  the  fact  that  the  bottle  was  retained  tor 
four  days  by  the  Chief  of  Police  before  it  was  sent  to  the  analyst, 
are,  in  my  view,  untenable  objections. 

The  sole  point  left  for  consideration  is,  whether  or  not  the 
evidence  taken  in  reply  was  properly  admissible,  and,  if  not, 
whether  upon  that  ground  the  conviction  should  be  quashed. 
Counsel  for  the  Crown  did  not  contend  that  the  evidence  was  of 
such  a character  that  it  was  not  likely  to  have  any  influence  upon 
the  magistrate’s  decision,  nor  is  there  any  statement  upon  the 
part  of  the  magistrate  that  it  did  not  affect  his  mind  in  regard  to 
the  guilt  or  innocence  of  the  defendant.  It  was  argued,  however, 
on  the  part  of  the  Crown,  that  the  evidence  was  properly  admis- 
sible as  tending  to  shew  the  character  of  the  place  and  raising  a 
probability  that  liquor  was  being  kept  upon  the  premises  for  use. 
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It  is  a well-known  principle  of  criminal  law  that  each  case  ought 
to  stand  or  its  own  merits,  and  should  be  decided  on  the  evidence 
given  with  relation  to  that  paiticular  charge:  per  Pollock,  B.,  in 
Hamilton  v.  Walker,  [1892]  2 Q.B.  25,  at  p.  28.  In  that  case  the 
Justices  had  two  informations  before  them,  and,  having  heard  the 
evidence  on  one  charge,  they  determined  to  proceed  with  the 
hearing  of  the  second,  and,  having  done  so,  thereupon  convicted 
of  the  offence  charged  in  the  first.  The  conviction  was  quashed. 

In  Regina  v.  Fry  (1898),  19  Cox  C.C.  135,  at  the  conclusion  of 
the  first  case  the  Justices  postponed  their  decision  thereon,  and 
proceeded  to  hear  the  other  informations,  which  related  to  a 
different  charge  of  an  offence  committed  on  a different  day.  They 
dismissed  the  second  and  third  informations.  They  then  announc- 
ed that  they  had  decided  to  convict  at  the  close  of  the  first 
case,  but  that  they  adjourned  their  decision  and  the  consideration 
of  the  amount  of  the  penalty  until  after  the  other  charges  were 
disposed  of,  and  that  in  adjudicating  on  each  case  they  applied 
to  that  case  the  evidence  that  was  given  in  ref  ere  ace  to  it,  and  no 
other.  It  was  held  that  the  postponement  by  the  Justices  of  their 
decision  in  the  first  case  until  they  had  disposed  of  the  other 
cases  did  not,  under  the  circumstances,  render  the  conviction  in 
the  first  case  bad  in  law. 

In  Rex  v.  Lapointe  (1912),  20  Can.  Crim.  Cas.  98,  3 O.W.N. 
1469,  where  these  and  other  cases  are  referred  to,  the  Police 
Magistrate  told  the  solicitor  for  the  defendant  that  all  the  evidence 
on  the  three  charges  was  set  out  in  the  depositions  forwarded, 
and  that  the  said  evidence  was  utilised  by  him  on  each  and  all  of 
the  said  charges.  The  one  ground  taken  to  quash  the  conviction 
was  that,  having  three  informations  before  him,  the  Police  Magis- 
trate proceeded  to  hear  evidence  on  all  three  cases,  and  did  then 
find  the  defendant  guilty  in  all  three  cases. 

Riddell,  J.,  while  not  prepared  to  say  that,  if  all  the  evidence 
given  was  applicable  to  that  particular  charge,  the  conviction 
must  be  quashed  simply  because  the  other  informations  were 
before  the  Police  Magistrate,  and  evidence  applicable  to  the  three 
charges  was  heard,  said  that,  if  any  of  the  evidence  could  not  be 
applicable  to  the  Joseph  Dubie  charge,  it  was  to  his  mind  clear 
that  the  conviction  could  not  stand.  Certain  evidence  he  con- 
sidered admissible  in  answer  to  an  alibi,  but,  “notwithstanding  all 
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this,  it  may  have  beeo  that  the  magistrate  would  not  have  accepted 
the  statement  of  Joseph  Dubie  that  he  had  bought  whisky  at 
all,  had  it  not  been  sworn  that  two  others  had  bought  whisky 
the  same  evening.  We  are  left  in  the  dark  as  to  this — the  magis- 
trate has  not  vouchsafed  any  explanation.  In  that  view,  as  the 
sale  to  the  two  others  is  not  evidence  of  the  sale  to  Joseph  Dubie, 
I think  the  doubt  should  be  solved  in  favour  of  the  defendant, 
and  the  conviction  quashed.  ” 

While  the  facts  in  the  present  case  differ  considerably  from 
those  in  the  Lapointe  case,  I think  the  principle  there  applied  is 
applicable  here.  I do  not  think  that  the  evidence  offered  that  the 
defendant  and  others  had  come  frDm  the  pool-room,  on  different 
occasions  before  the  one  in  question,  in  a state  of  intoxication,  had 
anything  to  do  with  the  charge  in  question.  It  may  have  been 
perfectly  true  that  they  were  intoxicated  on  several  occasions, 
but  it  did  not  follow  that  they  became  intoxicated  from  liquor 
drunk  on  the  premises;  and,  if  it  did,  it  was  no  evidence  that  liquor 
was  found  upon  the  premises  on  the  day  in  question;  nor  was  the 
evidence  in  reply  relevant  to  the  question  of  guilty  knDwledge. 
It  may  be  that,  had  the  evidence  gone  further  and  to  the  effect 
that  liquor  had  been  drunk  on  the  premises,  it  would  have  been 
admissible  upon  the  ground  that  the  defendant  had  knowledge 
that  it  was  there,  and  therefore  guilty  knowledge,  but  the  evidence 
did  not  go  far  enough  for  that. 

There  is  no  evidence  whatever  that  liquor,  at  any  time  on  any 
of  the  occasions  mentioned,  was  drunk  upon  the  premises.  I do 
not  say  that  this  would  be  necessary  to  support  a conviction.  I 
think  there  was  evidence  upon  which  the  magistrate  might  have 
found,  exclusive  of  the  evidence  in  rebuttal,  that  the  defendant 
had  liquor  upon  his  premises  contrary  to  the  Act,  if  he  disbelieved 
the  defendant’s  story,  as  evidently  he  did;  but  the  question  is 
whether  that  disbelief  of  the  defendant’s  story  might  not  have 
arisen  partly  from  the  evidence  offered  in  reply,  which,  in  my 
opinion,  was  not  ‘admissible.  If  that  evidence  had  any  effect 
upon  the  mind  of  the  magistrate  in  reaching  a conclusion,  the 
defendant  was  prejudiced  in  his  trial.  The  magistrate  has  not 
stated  whether  it  had  or  had  not.  It  is  not  necessary  to  decide 
what  the  effect  of  such  a statement  might  have  been — it  is  suffi- 
cient that  the  defendant  may  have  been  prejudicially  affected  in 
the  result  by  the  admission  of  irrelevant  evidence. 
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Reference  may  also  be  made  to  Rex  v.  Bullock  and  Stevens 
(1903),  6 O.L.R.  663;  Regina  v.  Hazen  (1893),  23  O.R.  387, 
reversed  in  appeal,  20  A.R.  633;  Rex  v.  Haslam  (1916),  12  Cr. 
App.  R.  10;  Rex  v.  Banks,  [1916]  2 K.B.  621;  Perkins  v.  Jeffery, 
[1915]- 2 K.B.  702.  It  is  pointed  out  in  this  case  that  the  mere 
fact  that  the  evidence  adduced  tends  to  shew  the  commission 
of  other  crimes  does  not  render  it  inadmissible  if  it  was  relevant 
to  any  point  before  the  Court:  Makin  v.  Attorney -General  for 
New  South  Wales,  [1894]  A.C.  57,  at  p.  65;  Rex  v.  Bond,  [1906] 
2 K.B.  389,  at  p.  409;  Regina  v.  Ollis,  [1900]  2 Q.B.  758. 

In  the  Perkins  case,  [1915]  2 K.B.  702,  the  question  of  the 
admissibility  of  evidence  tending  to  shew  the  commissi  Dn  of  other 
crimes,  when  it  is  relevant  to  some  issue  involved  in  the  case,  is 
discussed.  Thus,  as  is  pointed  out  at  p.  708,  quoting  from  Stephen’s 
Digest  of  the  Law  of  Evidence  (8th  ed.),  art.  12:  “ When  there  is  a 
question  whether  an  act  was  accidental  or  intentional,  the  fact 
that  such  an  act  formed  part  of  a series  of  similar  occurrences, 
in  each  of  which  the  person  doing  the  act  was  concerned,  is  deemed 
to  be  relevant.”  Avory,  J.,  then  proceeds:  “It  is,  we  think,  open 
to  doubt  whether  evidence  is  admissible  to  prove  ‘a  system  or 
course  of  conduct’  unless  it  is  relevant  to  negative  accident  or 
mistake,  or  to  prove  a particular  intention:  see  the  judgment  of 
Lord  Reading,  C.J.,  in  Rex  v.  Boyle  and  Merchant,  [1914]  3 K.B. 
339,  at  p.  347,  where  he  said:  ‘We  think  that  the  ground  upon 
which  such  evidence  is  admissible  is  that  it  is  relevant  to  the 
question  of  the  real  intent  of  the  accused  in  doing  the  acts.  Its 
object  is  to  negative  such  a defence  as  mistake,  or  accident,  or 
absence  of  criminal  intent,  and  to  prove  the  guilty  mind  which 
is  the  necessary  ingredient  of  the  offence  charged.  There  is, 
as  is  apparent  from  a consideration  of  the  authorities,  an  essential 
difference  between  evidence  tending  to  shew  generally  that  the 
accused  has  a fraudulent  or  dishonest  mind,  which  evidence  is  not 
admissible,  and  evidence  tending  to  shew  that  he  had  a fraudulent 
or  dishonest  mind  in  the  particular  transaction  the  subject-matter 
of  the  charge  then  being  investigated,  which  evidence  is  admis- 
sible. It  has  been  laid  down  that  there  must  be  a nexus  or  con- 
nection between  the  act  charged  and  the  facts  relating  to  pre- 
vious or  subsequent  transactions  which  it  is  sought  to  give  in 
evidence  to  make  such  evidence  admissible.’”  Avory,  J.,  then 
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proceeds:  “ Having  regard  to  what  was  said  in  the  House  of  Lords 
in  the  case  of  Rex  v.  Christie,  [1914]  A.C.  545,  as  to  the  practice 
in  a criminal  case  of  guarding  against  the  accused  being  prejudiced 
by  evidence  which,  though  admissible,  would  probably  havo  a 
prejudicial  influence  on  the  minds  of  the  jury  out  of  proportion 
to  its  true  evidential  value,  we  think  that  such  evidence  as  to 
other  occasions  should  not  be  admitted  unless  and  until  the 
defence  of  accident  or  mistake  ...  is  definitely  put  for- 
ward.” 

Rex  v.  Kurasch,  [1915]  2 K.B.  749,  is  an  instructive  case.  It 
was  a case  of  conspiracy  by  the  appellant  and  four  other  men, 
who  were  tried  and  convicted  for  conspiring  by  means  of  false 
pretences  to  defraud  the  prosecutor,  the  false  pretences  being  the 
holding  of  a mock  auction.  The  defendants  denied  the  false 
pretences  and  alleged  that  they  were  all  merely  servants  of  a 
woman  who  was  the  proprietress  of  the  auction  business.  Evidence 
was  given  for  the  prosecution  that  the  appellant  had  said  at  the 
time  of  his  arrest  that  one  of  the  other  defendants  was  employed 
by  him.  The  appellant  gave  evidence,  and  was  asked  in  cross- 
examination  whether  it  was  not  the  fact  that  he  and  the  pro- 
prietress were  at  the  date  of  the  offence  living  together  as  man  and 
wife.  The  appellant  answered  the  question  in  the  affirmative. 
The  appellant  appealed  against  his  conviction  upon  the  ground 
that  this  question  was  a contravention  of  the  Criminal  Evidence 
Act,  1898,  sec.  1(f),  in  that  it  tended  to  shew  that  he  was  a person 
of  bad  character.  It  was  held  that,  the  defence  having  raised  the 
issue  that  the  defendants  were  only  the  servants  of  the  proprietress 
of  the  business,  it  was  material  to  shew  what  were  the  real  rela- 
tions existing  between  her  and  the  appellant,  and  that  the  question 
was  therefore  admissible.  Lord  Reading,  C.J.,  after  setting  forth 
the  facts,  and  the  bearing  of  the  question  upon  the  issue,  said: 
“The  question  is  not  whether  the  matter  remotely  bore  on  the 
issue,  but  whether  it  was  really  relevant  to  it.” 

In  Rex  v.  Rodley,  [1913]  3 K.B.  468,472,  the  following  passage 
from  the  judgment  of  Channell,  J.,  in  Rex  v.  Fisher , [1910]  1 
K.B.  149,  at  p.  152,  was  quoted  by  Bankes,  J.,  in  delivering 
the  judgment  of  the  Court:  “The  principle  is  clear,  however,  and 
if  the  principle  is  attended  to  I think  it  will  usually  be  found  that 
the  difficulty  of  applying  it  to  a particular  case  will  disappear.  / 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


239 


The  principle  is  that  the  prosecution  are  not  allowed  to  prove 
that  a prisoner  has  committed  the  offence  with  which  he  is  charged 
by  giving  evidence  that  he  is  a person  of  bad  character  and  one 
who  is  in  the  habit  of  committing  crimes,  for  that  is  equivalent  to 
asking  the  jury  to  say  that  because  the  prisoner  has  committed 
other  offences  he  must  therefore  be  guilty  of  the  particular  offence 
for  which  he  is  being  tried.  But  if  the  evidence  of  other  offences 
does  go  to  prove  that  he  did  commit  the  offence  charged,  it  is 
admissible  because  it  is  relevant  to  the  issue,  and  it  is  admissible 
not  because,  but  notwithstanding  that,  it  proves  that  the  prisoner 
has  committed  another  offence.”  And  then  Bankes,  J.,  went  on 
to  say:  “As  here  pointed  out  by  Channell,  J.,  the  governing  rule 
must  always  be  that  any  evidence  to  be  admissible  must  be 
relevant  to  the  issue.” 

I do  not  desire  in  the  least  to  depart  from  the  principle  of  law 
laid  down  in  the  Fisher  case,  where,  at  the  trial  of  a prisoner  on  an 
indictment  charging  him  with  obtaining  a pony  and  cart  by 
false  pretences  on  the  4th  June,  1909,  evidence  was  admitted  that 
on  the  14th  May,  1909,  and  on  the  3rd  July,  1909,  the  prisoner  had 
obtained  provender  from  other  persons  by  false  pretences  different 
from  those  alleged  in  the  indictment.  The  prisoner  was  con- 
victed:— Held,  that  the  evidence  was  wrongly  admitted;  and 
that,  although  there  was  sufficient  evidence  of  the  false  pretences 
alleged  to  justify  the  conviction,  the  evidence  as  to  the  other  cases 
might  have  influenced  the  jury;  and  the  conviction  was  therefore 
set  aside. 

In  the  Rodley  case,  it  was  urged  that,  in  spite  of  the  admission 
of  evidence  which  was  irrelevant,  there  had  been  no  substantial 
miscarriage  of  justice.  Bankes,  J.,  said  ([1913]  3 K.B.  at  p. 
475):  “The  rule  adopted  by  this  Court,  however,  has  been  that 
it  will  not  act  upon  the  proviso  in  any  case  in  which  it  appears  to  it 
clear  that  the  jury  may  have  been  influenced  by  the  evidence 
wrongly  admitted.” 

After  the  most  careful  examination  of  the  evidence  which  I 
have  been  able  to  give,  and  notwithstanding  the  able  argument  of 
Mr.  Robertson,  I am  unable  to  see  that  the  evidence  offered  in 
rebuttal  was  relevant  to  any  issue  before  the  Court.  The  de- 
fendant is  not  charged  with  keeping  a disorderly  house.  The 
evidence  offered  in  rebuttal  did  not  go  far  enough  to  prove  that 
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liquor  was  kept  upon  the  premises  on  the  various  previous  occa- 
sions to  which  it  referred,  even  if  that  would  be  sufficient. 

The  inference  is  sought  to  be  raised  that,  because  the  persohs 
named  left  the  defendant’s  premises  with  the  defendant  when, 
it  is  said,  they  were  intoxicated,  therefore  they  became  intoxi- 
cated from  liquor  received  on  the  premises.  An  inference  of  this 
kind  might  arise  if  the  premises  were  proved  to  be  one  where 
liquor  was  kept  or  sold,  but  to  infer  that  it  was  kept  because  the 
parties  were  intoxicated,  and  further  that  they  were  intoxicated 
because  they  partook  of  the  liquor  upon  the  premises,  no  fact 
being  proven  of  it  having  been  kept  there  -or  partaken  of  there, 
, is  arguing  in  a vicious  circle;  and,  having  regard  to  the  circum- 
stances of  the  case,  I think  the  evidence  offered  was  wholly 
irrelevant  and  inadmissible,  but  was  nevertheless  just  that  kind 
of  evidence  that  would  be  likely  to  affect  the  mind  of  the  magis- 
trate prejudicially  against  the  accused.  Counsel  for  the  Crown 
admitted  as  much,  and  I think  it  altogether  probable  that  it  did; 
the  fact  that  it  may  have  done  so  is  sufficient. 

In  my  opinion,  the  conviction  should  be  quashed,  but,  under 
the  circumstances,  without  costs — the  magistrate  and  constable, 
as  far  as  I have  power  to  protect  them,  to  be  protected. 


[MULOCK,  C.  J.  Ex.] 


Re  Davis  and  Village  of  Creemore. 


Municipal  Corporations — Money  By-law — Village  Council — Legislative  Act 
within  Powers  of — Motion  to  Quash — U nreasonableness‘ — By-law  not- 
Signed  by  Head  of  Municipality — Municipal  Act,  R.S.O.  1914,  ch.  192, 
sec.  258 — Remedy  by  Mandamus. 

Where  a municipal  council  is  acting  entirely  within  its  statutory  powers,  the 
Court  has  no  right  to  interfere. 

Upon  a motion  to  quash  a village  by-law  authorising  the  raising  of  money  for 
the  purpose  of  erecting  a school-house,  the  Court  refused  to  entertain 
objections  that  the  whole  cost  should  not  be  charged  against  the  ratepayers 
of  the  village,  and  that  the  by-law  was  unreasonable  because  the  cost  of  the 
proposed  school  was  excessive.  Passing  the  by-law  was  a legislative  act, 
and  it  was  not  for  the  Court  to  sit  in  judgment  on  the  reasonableness  of  it. 

That  a municipal  by-law  is  not  signed  by  the  head  of  the  municipality  is  not  a 
ground  for  quashing  it.  The  person  whose  duty  it  is,  under  the  Municipal 
Act,  R.S.O.  1914,  ch.  192,  sec.  258,  to  sign  and  seal  a by-law,  may  be  com- 
pelled by  mandamus  to  do  so. 
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Motion  by  one  Davis,  a ratepayer,  to  quash  a by-law  of  the 
Municipal  Corporation  of  the  Village  of  Creemore. 

November  15.  The  motion  was  heard  by  Mulock,  C.J.Ex., 
in  the  Weekly  Court  at  Toronto. 

W.  A.  Boys,  K.C.,  for  the  applicant. 

W.  A.  J.  Bell,  K.C.,  for  the  village  corporation. 

December  7.  Mulock,  C.J.Ex.  ^ This  is  a motion  to  quash  an 

alleged  by-law  of  the  Municipal  Corporation  of  the  Village  of 
Creemore  to  borrow  $16,000,  by  the  issue  and  sale  of  debentures, 
for  the  purpose  of  erecting  a school-house. 

The  applicant  attacks  the  by-law  on  the  following  grounds: 

(1)  that  it  was  not  signed  by  the  head  of  the  municipality  or  pre- 
siding officer  at  the  meeting  of  the  council  at  which  it  was  passed; 

(2)  that  no  one  except  the  Reeve  had  authority  to  sign  the  by-law, 
and  that  he  did  not  sign  it;  (3)  that,  as  the  proposed  school  was 
intended  to  servo  a section  of  the  township  of  Nottawasaga,  the 
cost  should  be  levied  against  the  ratepayers  of  such  section  to- 
gether with  those  of  Creemore,  whereas  the  by-law  charged  the 
whole  cost  against  the  ratepayers  of  Creemore;  (4)  that  the  by-law 
was  unreasonable. 

The  first  two  objections  may  be  dealt  with  together.  Where 
a by-law  has  been  passed  by  a municipal  council,  and  has  not 
been  signed  or  sealed  as  the  Act  requires,  it  is  for  the  time  being 
of  no  validity,  but,  when  so  signed  and  sealed,  becomes  effective. 
The  head  of  the  municipality  or  presiding  officer,  as  the  case  may 
be,  whose  duty  it  is,  under  the  Municipal  Act,  R.S.O.  1914,  ch. 
192,  sec.  258,  to  sign  and  seal  the  same,  may  be  compelled  by 
mandamus  to  perform  his  duty.  To  such  a motion  the  Reeve  or 
other  presiding  officer  would  be  a necessary  party,  and  would  have 
an  opportunity  ot  shewing  cause,  which  he  has  not  on  this  motion. 
I therefore  think  it  would  not  be  proper  now  to  defeat  a possible 
motion  for  mandamus  by  quashing  the  by-law  on  either  the  first 
or  the  second  ground  of  attack. 

As  to  the  third  objection:  whilst  it  may  seem  fair  that  the 
ratepayers  of  the  section  in  question  of  the  township  of  Nottawa- 
saga should  contribute  towards  the  cost  of  the  erection  of  the 
school,  and  whilst  they  may  be  compellable  to  do  so,  still  the 
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Municipal  Council  of  the  Village  of  Creemore  has  statutory 
authority  in  the  first  instance  to  levy  the  whole  debt  against 
its  own  ratepayers;  and,  the  council  having  so  legislated,  this 
Court  has  not,  in  my  opinion,  the  right  to  interfere  with  such 
legislative  act. 

As  to  the  last  objection,  that  the  by-law  is  unreasonable, 
counsel  for  the  applicant  contended  that  the  cost  of  the  proposed 
school  was  excessive,  having  regard  to  the  population  and  re- 
sources of  the  village.  The  council  had  full  authority  from  the 
Legislature  to  pass  the  by-law  in  question.  Doing  so  was  a legis- 
lative act,  and  I have  not,  I think,  any  more  power  to  sit  in  judg- 
ment upon  the  reasonableness  of  the  act  of  the  council  than  I 
would  have  in  the  case  of  an  Act  of  the  Legislature.  Where  the 
council  is  acting  entirely  within  its  statutory  powers,  the  Court, 
in  my  opinion,  has  no  right  to  interfere. 

For  these  reasons,  I think  this  motion  should  be  dismissed 
with  costs. 


[IN  CHAMBERS.] 


Re  Ontario  Bank. 


Bank — Winding-up — Moneys  in  Hands  of  Liquidator  Representing  Outstanding 
Circulation  and  Unclaimed  Deposits — Claim  of  Minister  of  Finance — 
Forum  for  Adjudication — Powers  of  Referee  under  Winding-up  Order — 
Advertisement  for  Claims — Order  of  Referee  Barring  Claims  not  Sent  in 
and  Proved — Status  of  Minister  to  Appeal. 

An  order  for  the  winding-up  of  a banking  or  other  company  establishes  a 
forum  for  the  determination  of  all  the  questions  incident  to  the  liquidation 
and  the  adjustment  of  the  rights  of  all  interested  in  the  due  winding-up — 
including  the  distribution  of  the  assets — and  to  this  forum  all  claiming  under 
the  liquidation  must  resort. 

It  was  held,  in  the  case  of  the  winding-up  of  a bank,  that  the  claim  of  the  Minis- 
ter of  Finance  to  two  sums  representing  outstanding  circulation  and  un- 
claimed depositors’  balances  was  within  the  jurisdiction  of  and  should 
be  adjudicated  upon  by  the  Referee  to  whom  the  powers  of  the  Court  were 
delegated  by  the  winding-up  order. 

In  re  Tobique  Gypsum  Co.  (1903),  6 O.L.R.  515,  and  In  re  Sun  Lithographing 
Co.  (1892),  22  O.R.  57,  distinguished. 

Held,  also,  that  the  Minister  had  no  locus  standi  to  appeal  from  orders  of  the 
Referee  barring  all  claims  that  were  not  put  in  and  proved  in  response  to 
advertisements . 

Appeal  by  the  liquidator  of  the  bank  from  an  order  of  an 
Official  Referee,  to  whom  the  powers  of  the  Court  were  delegated 
for  the  purpose  of  the  winding-up  of  the  bank,  allowing  the 
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Minister  of  Finance  to  bring  an  action  against  the  liquidator  to 
enforce  a claim  in  respect  of  two  sums  of  money;  and  motion  by 
the  Minister  of  Finance  for  leave  to  appeal  from  certain  orders  of 
the  Referee  barring  claims. 

December  9.  The  appeal  and  motion  were  heard  by  Middle- 
ton,  J.,  in  Chambers. 

. J.  W.  Bain,  K.C.,  and  C.  C.  Robinson,  for  the  liquidator. 

J.  A.  Paterson,  K.C.,  for  a committee  of  shareholders. 

W.  G.  Thurston,  K.C.,  for  the  Minister  of  Finance. 

December  11.  Middleton,  J. : — The  question  which  is  raised 
upon  this  motion  is  the  right  and  obligation  of  the  Referee  to  deal 
with  a claim  made  by  the  Minister  of  Finance  to  two  certain 
sums:  $60,000,  representing  outstanding  circulation;  and  $30,000, 
representing  unclaimed  depositors’  balances. 

The  Referee  has  taken  the  view  that  he  has  no  jurisdiction 
under  the  winding-up  order  to  deal  with  these  matters,  and  has 
given  leave  to  the  Minister  to  bring  an  action. 

The  claim  is  one  which,  in  my  opinion,  must  be  asserted  in  the 
winding-up.  The  duty  of  the  Court  charged  with  the  winding-up 
of  the  bank  is  to  see  that  all  the  fruits  of  the  liquidation  reach  the 
proper  destination,  and  to  direct  the  liquidator,  who  is  its  execu- 
tive officer,  in  the  discharge  of  his  duties,  the  first  and  most 
important  of  which  is  the  dealing  with  the  funds  in  his  hands 
according  to  law. 

The  cases  of  In  re  Tobique  Gypsum  Co.  (1903),  6 O.L.R.  515, 
and  In  re  Sun  Lithographing  Co.  (1892),  22  O.R.  57,  indicate 
the  limits  of  the  jurisdiction  under  the  Winding-up  Act  and  orders 
made  thereunder.  Those  who  have  claims  adverse  to  the  company 
in  liquidation  and  adverse  to  the  liquidator  cannot  be  compelled 
to  attorn  to  the  bankruptcy  forum  and  to  submit  their  claims  to 
adjudication  there.  Their  rights  must  be  determined  in  the 
ordinary  way  and  in  the  ordinary  forum.  And  so  also  a liquidator, 
seeking  to  enforce  a claim  vested  in  the  company  or  in  him  as  its 
liquidator,  must,  save  where  the  statute  has  given  some  summary 
remedy,  resort  to  the  Courts.  But  the  winding-up  has  established 
a forum  for  the  determination  of  all  the  questions  incident  to  the 
liquidation  and  the  adjustment  of  the  rights  of  all  interested  in 
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the  due  winding-up  of  the  company — including  the  distribution  of 
the  assets — and  to  this  forum  all  claiming  under  the  liquidation 
must  resort. 

Another  matter  was  discussed.  Claims  were  advertised  for, 
and  all  claims  received  have  been  paid  in  full.  The  Referee  has 
made  orders  barring  all  claims  that  were  not  put  in  and  proved  in 
response  to  the  advertisements.  The  Minister  asks  leave  to 
appeal  from  these  orders.  I think  he  has  no  locus  standi  to  do  so. 
Any  claims  that  may  come  in  while  the  fund  is  in  the  hands  of  the 
Court  will  be  recognised  and  paid.  The  claim,  if  any,  of  the 
Minister  is  not  barred  by  the  orders  in  question.  If  the  statute  in- 
tends the  amounts  not  claimed  to  go  to  the  Crown,  or  to  be  held 
by  the  Minister,  then  his  claim  will  be  recognised;  but,  if  the  in- 
tention is  that  all  the  unclaimed  assets  shall  be  distributed  in 
ease  of  the  shareholders  who  have  been  compelled  to  make  good 
their  double  liability,  and  who  are  looking  do  the  assets  for  a 
partial  refund,  then  there  must  be  some  way  of  barring  claimants 
who  will  not  prove  their  claims.  If  they  are  hurt  by  the  orders, 
they,  and  not  the  Minister,  must  complain. 

The  appeal  will  be  allowed  and  the  matter  be  referred  back  to 
the  Referee.  There  will  be  no  costs  so  far  as  the  Minister  is  con- 
cerned. The  costs  of  the  liquidator  and  of  the  shareholders’ 
counsel  will  be  part  of  their  general  costs. 


[APPELLATE  DIVISION.] 

Nov.  9. 

Dec.  12.  Simpson  v.  Local  Board  of  Health  of  Belleville. 


Costs — Security  for — Action  against  Local  Board  of  Health  and  Medical  Officer  of 
Health — Public  Authorities  Protection  Act,  sec.  16 — “ Person ” — Inter- 
pretation Act,  sec.  29  (x) — Action  under  Fatal  Accidents  Act — Affidavits — 
Insufficiency — Leave  to  Supplement — Defence  Assumed  by  Municipality — 
Public  Health  Act,  sec.  26 — Reduction  in  Amount  of  Security. 

An  action  against  a Local  Board  of  Health  and  a Medical  Officer  of  Health  for 
negligence  in  failing  to  discharge  the  duties  imposed  upon  them  by  statute 
and  acting  negligently  in  the  discharge  of  their  duties,  was  held  to  be  such  an 
action  as  fell  within  the  provisions  of  sec.  16  of  the  Public  Authorities 
Protection  Act,  R.S.O.  1914,  ch.  89— “person,  ” by  the  Interpretation  Act, 
R.S.O.  1914,  ch.  1,  sec.  29  ( x ),  including  “any  body  corporate  or  politic” — 
and  the  defendants  were  entitled  to  security  for  costs,  a proper  case  being 
made  therefor  under  sec.  16. 

The  provisions  of  that  section  were  held  to  be  applicable  to  an  action  brought 
under  the  Fatal  Accidents  Act,  R.S.O.  1914,  ch.  151. 
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The  affidavits  filed  by  the  defendants  being  insufficient  to  shew  all  that  is 
required  by  sub-sec.  (2)  of  sec.  16,  leave  to  supplement  them  was  given. 

It  appearing  that  the  defendants’  costs  were  likely  to  be  small,  owing  to  the 
action  of  the  municipal  corporation  in  assuming  the  defence  of  the  action 
some  time  after  it  was  brought,  under  sec.  26  of  the  Public  Health  Act, 
R.S.O.  1914,  ch.  218,  and  the  corporation  being  excluded  by  sec.  17  from 
the  benefit  of  sec.  16  of  the  Public  Authorities  Protection  Act,  the  amount 
of  security  was  reduced  from  $400  to  $200,  subject  to  the  provisions  of 
Rules  381  and  382. 

An  appeal  by  the  plaintiffs  from  an  order  of  the  Local  Judge  at 
Belleville  requiring  them  to  give  security  in  the  sum  of  $400  for 
the  defendants’  costs  of  the  action. 

October  13.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

W.  C.  Mikel , K.C.,  for  the  plaintiffs. 

A.  A.  Macdonald,  for  the  defendants. 

November  9.  Middleton,  J. : — The  plaintiffs  sue  under  the 
Fatal  Accidents  Act,  R.S.O.  1914,  ch.  151,  to  recover  damages 
for  the  death  of  their  daughter,  8 years  of  age.  The  defendants 
are  the  Local  Board  of  Health  and  the  Medical  Officer  of  Health. 
The  allegation  is  that  in  January,  1916,  the  child  was  taken  ill 
with  diphtheria,  and  that  the  Board  of  Health  and  Medical  Officer 
of  Health  isolated  her,  but  failed  to  supply  her  with  proper  medical 
attendance,  medicine,  and  assistance,  and  that  as  the  result  the 
child  died.  The  order  appealed  from  was  made  upon  the  theory 
that  the  case  is  one  falling  within  the  provisions  of  the  Public 
Authorities  Protection  Act,  R.S.O.  1914,  ch.  89,  sec.  16  (1): 
“Where  an  action  is  brought  against  a Justice  of  the  Peace  or 
against  any  person  for  any  act  done  in  pursuance  or  execution  or 
intended  execution  of  any  statute,  or  of  any  public  duty  or  auth- 
ority or  in  respect  of  any  alleged  neglect  or  default  in  the  executi  m 
of  any  such  statute,  duty  or  authority,  the  defendant  may  . . . 
apply  for  security  for  costs.”* 

*Sub-section  (2)  of  sec.  16  provides:  “The  application  shall  be  upon 
notice  and  an  affidavit  of  the  defendant  or  his  agent  shewing  the  nature  of 
the  action  and  of  the  defence,  and  shewing  to  the  satisfaction  of  the  Court  or 
Judge  that  the  plaintiff  is  not  possessed  of  property  sufficient  to  answer  the 
costs  of  the  action  in  case  a judgment  should  be  given  in  favour  of  the  defend- 
ant, and  that  the  defendant  has  a good  defence  upon  the  merits,  or  that  the 
grounds  of  action  are  trivial  or  frivolous;  and  thereupon  the  Court  or  Judge 
may  make  an  order  that  the  plaintiff  shall  give  security  for  the  costs  to  be  in- 
curred in  such  action.” 
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By  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  29  ( x ),  “ per- 
son’7 includes  “any  body  corporate  or  politic; ” and  I think  it  is 
clear  that  this  action  falls  within  the  purview  of  the  statute. 
There  is  no  room  for  any  suggestion  that  there  was  malice  or  that 
the  action  of  the  Medical  Officer  of  Health  and  the  Board  was  only 
colourable  within  the  Act. 

The  allegation  is  that  the  defendants  acted  negligently  in 
failing  to  discharge  the  duties  imposed  upon  them  by  the  statute 
and  acted  negligently  in  the  discharge  of  their  duties. 

It  is  next  argued  that,  inasmuch  as  this  action  is  brought 
under  the  Fatal  Accidents  Act,  the  provisions  of  the  Public  Auth- 
orities Protection  Act  cannot  apply. 

I do  not  so  understand  the  law.  The  Fatal  Accidents  Act  is  a 
general  statute,  giving  a right  of  action  which  did  not  exist  at 
common  law.  The  Public  Authorities  Protection  Act  confers 
upon  certain  individuals  the  right  to  security  for  costs  where  their 
conduct  is  attacked.  It  is  an  Act  for  protection  of  these  in- 
dividuals; and  it  seems  plain  to  me  that  the  two  statutes  stand 
together  and  that  there  is  no  conflict  between  their  provisions.  If 
there  is  a cause  of  action  under  the  Fatal  Accidents  Act,  an  action 
will  Jie;  but,  if  the  defendants  are  entitled  to  the  protection  of  the 
other  statute,  that  protection  must  be  accorded  to  them. 

Then  it  is  argued  that  there  is  no  liability  for  costs,  as  authority 
is  given  to  the  municipality,  under  sec.  26  of  the  Public  Health 
Act,  R.S.O.  1914,  ch.  218,  where  an  action  is  brought  against  a 
Local  Board  of  Health  or  any  officer,  to  assume  the  liability  or  the 
defence  of  the  action,  and  to  pay  any  damages  which  may  be 
awarded.  By  material  which  has  been  filed  since  the  argument  of 
the  motion,  it  is  shewn  that  the  municipality  here  has  assumed  the 
defence  of  the  action,  and  it  is  said  that  the  effect  of  this  assump- 
tion of  the  defence  is  to  relieve  the  defendants  from  the  necessity 
of  incurring  any  costs  in  their  own  defence,  and  that,  inasmuch  as 
they  can  incur  no  costs,  they  need  no  security  for  costs. 

It  is  by  no  means  clear  to  me  that  if  the  action  is  dismissed 
with  costs  the  plaintiffs  will  escape  liability  merely  because, 
under  this  statutory  authority,  the  municipality  has  seen  fit  to 
undertake  the  burden  of  the  defence  of  the  action . It  may 
possibly  be  so,  but  this  is  a question  yet  to  be  determined,  and  it 
should  not  now  be  entered  upon.  If  the  circumstances  exist 
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which  entitle  the  defendants  to  an  order  for  security  for  costs,  I 
think  the  order  should  be  made,  and  that  the  other  question 
should  be  left  to  be  determined  when  it  arises.  If  there  is  no 
liability  for  costs  upon  a judgment  awarding  costs,  then  the 
sureties  may  escape;  but  the  defendants  ought  not  to  be  placed  in 
jeopardy  as  to  the  possible  outcome  of  the  litigation  upon  this 
question,  when  the  statute  entitles  them  to  security.  It  may  well 
be  that  the  municipality  undertaking  the  defence  is  subrogated  to 
all  the  defendants’  rights  as  against  the  plaintiffs. 

Finally,  it  was  argued,  and  I so  determined,  that  the  affidavit 
shewing  involvency  was  not  sufficient;  but,  as  no  good  purpose 
could  be  served  by  discharging  the  application  with  liberty  to 
renew  it  on  other  material,  as  was  done  in  Robinson  v.  Morris 
(1908),  15  O.L.R.  649,  it  was  arranged  that  further  material  on 
both  sides  should  be  put  in;  and  this  has  been  done.  On  this 
material,  insolvency  is  abundantly  established. 

The  appeal  failing  on  all  grounds  is  dismissed,  but  the  costs 
are  to  be  in  the  cause  to  the  successful  party. 

The  plaintiffs  appealed  from  the  order  of  Middleton,  J. 

December  12.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Hodgins,  J.A.,  Lennox  and  Masten,  JJ. 

W.  C.  Mikel,  K.C.,  for  the  appellants,  argued  that  the  defend- 
ants’ affidavit  was  insufficient,  inasmuch  as  it  did  not  disclose  the 
nature  of  the  defence:  Robinson  v.  Morris,  15  O.L.R.  649,  653. 
[Meredith,  C.J.C.P.,  referred  to  Paladino  v.  Gustin  (1897), 
17  P.R.  553.]  Reference  was  also  made  to  Lancaster  v.  Ryckman 
(1893),  15  P.R.  199;  Bready  v.  Robertson  (1890),  14  P.R.  7.  The 
defence  had  been  assumed  by  the  Corporation  of  the  City  of 
Belleville,  and  the  defendants  would  therefore  be  under  no  lia- 
bility for  costs,  so  that  security  was  unnecessary.  The  action 
taken  by  the  defendants  was  outside  of  and  contrary  to  the  pro- 
visions of  the  Public  Health  Act,  and  they  are  not  entitled  to  the 
protection  which  they  claim:  Township  of  Logan  v.  Hurlburt 
(1896),  23  A.R.  628,  per  Robertson,  J.,  at  pp.  639,  640.  He  also 
referred  to  Regina  v.  Nasmith  (1877),  42  U.C.R.  242,  244;  Rex  v. 
Lewis  (1903),  6 O.L.R.  132-;  Creighton  v.  Sweetland  (1898),  18 
P.R.  180,  183,  184;  Kuusisto  v.  City  of  Port  Arthur  (1916),  37 
O.L.R.  146;  Thompson  v.  Williamson  (1984);  16  P.R.  368. 
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A.  A.  Macdonald , for  the  defendants,  the  respondents,  argued 
that  the  cases  cited  on  behalf  of  the  appellants  were  not  appli- 
cable to  the  case  at  bar.  The  city  corporation  is  in  a similar  posi- 
tion to  that  of  a guarantee  company,  and  the  liability  of  ohe  plain- 
tiffs is  not  affected  thereby. 

At  the  close  of  the  argument,  the  judgment  of  the  Court  was 
delivered  by  Meredith,  C.J.C.P. : — Having  regard  to  tfie  very 
indefinite  manner  in  which  the  plaintiffs7  claim  is  stated,  the 
affidavits  upon  which  the  order  in  question  was  made  shew  suffi- 
ciently the  nature  of  the  action  and  the  defence,  and  that  the 
defendants  have  a good  defence  on  the  merits,  and  also  shew  that 
the  plaintiffs  are  not  possessed  of  property  sufficient  to  answer  the 
costs  of  the  action  in  case  a judgment  should  be  given  in  favour  of 
the  defendants.  There  is  no  doubt  that  the  facts  support  the 
order;  all  that  is  contended  for  is  that  they  are  not  sufficiently  set 
out  in  the  affidavits  in  support  of  the  motion;  but,  if  that  were  so, 
there  is  no  reason  why  a further  affidavit  should  not  be  made  and 
filed  now.  The  plaintiffs7  pleadings  hardly  warrant  them  in  a 
demand  for  particularity  and  accuracy. 

But,  as  it  now  appears  that  the  defendants7  costs  are  likely 
to  be  small,  owing  to  the  action  of  the  municipal  corporation  in 
having  assumed  the  defence  of  this  action  some  length  of  time 
after  it  was  brought,  under  the  provisions  of  sec.  26  of  the  Public 
Health  Act,  and  the  corporation  being  excluded  from  the  benefit 
of  the  Act  which  entitles  the  defendants  to  security  for  costs — 
see  sec.  17  of  the  Public  Authorities  Protection  Act — the  amount 
of  the  security  ordered  to  be  given  should  be  reduced. 

The  order  will  accordingly  be  varied  by  reducing  the  amount 
to  $200,  subject  of  course  to  the  provisions  of  Rules  381  and  382. 

All  costs  to  be  costs  in  the  action. 
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[APPELLATE  DIVISION.] 

Re  Sanderson  and  Township  of  Sophiasburgh. 


Municipal  Corporations — Resolution  of  Council  Requiring  Removal  of  Obstruc- 
tions from  Land  Said  to  be  a Highway — Motion  to  Quash — Municipal  Act, 
R.S.O.  1914,  ch.  192.  secs.  282,  283 — Illegality — Determination  of  Question 
of  Highway  or  no  Highway— Originating  Notice — Inquiry  as  to  Facts — 
Evidence — Rules  10  (2),  605,  606  (1) — Dedication  and  Acceptance. 

There  being  a dispute  between  the  applicant  and  the  township  authorities 
as  to  whether  certain  land  had  or  had  not  been  dedicated  and  accepted 
as  a highway,  the  township  council  passed  a resolution  (which  was  written 
out  and  signed  and  sealed)  directing  their  overseer  to  notify  the  applicant 
to  remove  at  once  all  obstructions  from  what  had  been  used  as  a public 
road  connecting  two  streets  along  the  water  front  in  the  village  of  N.,  and 
if,  after  proper  notice,  the  obstructions  should  not  be  removed,  to  remove 
the  same: — 

Held  (Masten,  J.,  expressing  no  opinion),  that  the  question  of  highway 
or  no  highway  could  not  be  determined  upon  a motion  to  quash  this  reso- 
lution for  illegality,  under  secs.  282  and  283  of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192. 

Semble,  that  the  evidence  did  not  establish  a dedication  of  the  locus  as  a 
highway. 

The  judgment  of  Middleton,  J.,  dismissing  with  costs  an  application  to 
quash  the  by-law,  upon  the  ground  that  the  locus  had  been  dedicated 
and  accepted  as  a highway,  was  varied  upon  appeal  by  dismissing  the 
application  without  costs,  the  appellate  Court  holding  that  the  resolution 
was  not  illegal;  and  the  appeal  was  dismissed  without  costs. 

Held,  also,  by  Riddell,  J.,  that  the  application  could  not  be  brought  under 
Rule  605;  and  that  Rule  606  (1)  did  not  permit  an  investigation  to  de- 
termine what  the  facts  were,  there  being  facts  bond  fide  in  dispute.  Scope 
of  that  Rule  considered. 

Semble,  per  Masten,  J.,  that  the  resolution  might  properly  be  attacked  by 
originating  notice:  Rule  10(2). 

% 

Motion  by  James  N.  Sanderson  to  quash  a resolution  of  the 
Municipal  Council  of  the  Township  of  Sophiasburgh  directing 
the  removal  of  obstructions  from  what  was  said  to  be  a public 
road  in  the  village  of  Northport. 

The  motion,  upon  originating  notice,  came  before  Middleton, 
J.,  in  the  Weekly  Court,  when  it  was  directed  that  the  questions 
raised  should  be  tried  upon  oral  evidence. 


April  20.  The  case  was  heard  upon  oral  evidence  by  Middle- 
ton,  J.,  without  a jury,  at  Picton. 

E.  G.  Porter,  K.C.,  for  the  applicant. 

E.  M.  Young,  for  the  township  corporation. 

May  3.  Middleton,  J.: — These  proceedings  began  as  an 
originating  notice  for  the  purpose  of  quashing  a resolution  of 
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the  Municipal  Council  of  the  Township  of  Sophiasburgh  direct- 
ing the  removal  of  certain  obstructions  from  what  is  said  to 
be  a public  road  connecting  Division  street  and  DeMill  street, 
along  the  water  front  in  the  village  of  Northport. 

Upon  the  motion  coming  on  in  the  ordinary  course  for  hearing, 
it  was  suggested  that,  in  view  of  the  conflicting  statements  appear- 
ing in  the  affidavits  filed,  the  case  was  a proper  one  for  trial  upon 
oral  evidence;  and  I,  therefore,  availed  myself  of  the  provisions  of 
Rule  606(1),*  and  directed  that  the  questions  arising  upon  the 
motion  should  be  tried  before  me  upon  oral  evidence  at  Picton. 
The  hearing  has  accordingly  been  had. 

The  sole  question  raised  is  whether  there  had  been  any  dedi- 
cation of  the  way  in  question. 

Northport  is  a small  village  in  the  county  of  Prince  Edward, 
on  the  south  shore  of  the  Bay  of  QuintA  Many  years  ago,  a 
large  quantity  of  barley  used  to  be  shipped  at  this  point,  but  now 
comparatively  little  shipping  business  is  conducted  from  the 
port.  Morden  street  is  the  main  road  through  the  village.  It  is 
some  six  chains  from  the  bay  front.  Running  north  from  it  to 
the  bay  are  two  parallel  streets,  DeMill  street  on  the  west  and 
Division  street  on  the  east.  These  are  about  150  feet  apart. 
Both  of  these  streets  are  exceedingly  narrow,  and  consist  of  little 
more  than  a waggon  track  leading  from  the  main  road  to  the 
water’s  edge.  For  very  many  years  a passage  has  existed  along 
the  bay  front,  so  that  vehicles  driving  down  one  street  cross  over 
and  pass  up  the  other,  this  being  far  easier  than  turning. 

The  land  fronting  upon  the  lake  consists  of  lots  4 and  6, 
according  to  a registered  plan  dated  October,  1866.  These  lots 
are  described  as  running  to  the  water’s  edge.  The  title  to  both 
is  now  vested  in  Mr.  Sanderson,  the  applicant.  He  acquired  lot 
number  6 in  1901  and  lot  number  4 in  1903. 

Opposite  lot  number  4 for  a great  many  years  there  was 
erected  a dock,  extending  some  little  way  into  the  waters  of  the 
bay.  This  consisted  of  cribwork  filled  in  with  earth  and  stone, 
and  afforded  a landing  place  for  boats  plying  upon  the  bay.  The 

*606. — (1)  The  Judge  may  summarily  dispose  of  the  questions  arising 
on  an  originating  notice  and  give  such  judgment  as  the  nature  of  the  case 
may  require,  or  may  give  such  directions  as  he  may  think  proper  for  the 
trial  of  any  questions  arising  upon  the  application. 
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dock  has  since  been  extended  and  improved,  and  upon  it  are 
now  erected  a freight-shed,  coal-shed,  warehouse,  and  store,  all 
owned  by  Mr.  Sanderson. 

It  is  not  easy  to  determine  with  accuracy  where  the  original 
shore-line  was,  as  no  doubt  some  filling-in  has  taken  place  in 
front  of  the  land  as  it  originally  was.  This  was  done  long  since. 

A plan,  exhibit  8,  purports  to  shew  the  situation.  It  was 
drawn  at  a time  when  the  water  was  low.  A pencil-mark  has  been 
placed  upon  it  shewing  the  approximate  high  water  level,  but  I 
think  that  this  does  not  indicate  any  normal  high  water  level,  but  - 
the  point  which  may  have  been  reached  when  the  water  was 
abnormally  high. 

According  to  this  plan  it  appears,  and  I think  is  rightly  shewn, 
that  the  warehouse  partly  overlapped  DeMill  street.  Weigh- 
scales  have  been  erected  on  the  applicant’s  land,  and  teams 
reaching  the  wharf  or  departing  from  it  pass  through  the  narrow 
space  between  the  scales  and  the  water’s  edge.  I had  a view  of 
the  premises,  and  the  situation  is  very  well  shewn  in  a photo- 
graph, exhibit  10,  which  shews  the  arch  over  the  weigh-scales  and 
the  building  designated  upon  the  plan  as  “the  store”  at  the  end 
of  the  warehouse.  The  other  photographs  are  not  of  any  great 
assistance. 

Twenty-four  years  ago,  the  warehouse  was  52  feet  south  of 
where  it  is  now  situated.  It  was  then  moved  north,  and  a store 
erected  at  its  southern  end.  Before  this,  the  travelled  road 
between  DeMill  and  Division  streets  passed  sbuth  of  that  build- 
ing. Since  then,  the  travelled  road  has  passed  through  the 
place  formerly  occupied  by  the  southern  end  of  the  building. 

For  half  a century  or  more  this  road  has  been  freely  used  by 
the  public.  Nearly  all  the  business  calling  for  travel  down 
Division  street  or  DeMill  street  was  connected  with  the  shipping 
at  the  wharf.  The  wharf  was  always  the  private  property  of 
the  applicant  and  his  predecessors  in  title.  For  the  purposes  of 
their  business  they  encouraged  and  facilitated  traffic,  and  inter- 
posed no  objection  to  the  user  of  the  road  in  question.  I do  not 
mean  that  there  were  not  isolated  periods  of  time  in  which  there 
were  obstructions  on  the  road.  Timber  was  piled  there  about  the 
time  the  warehouse  was  being  altered  and  extended.  A portable 
saw-mill  was  operated,  and  during  this  temporary  occupation  the 
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belting  probably  extended  across  the  place  where  the  road  now  is, 
but  any  one  who  desired  travelled  across  the  unoccupied  land  and 
circumvented  these  obstructions  as  best  he  could.  The  travel 
naturally  followed  a more  or  less  defined  trail  across  the  land, 
south  of  the  buildings,  till  they  were  moved  north,  and  then  in 
part  across  the  former  occupied  site. 

Quite  recently  the  applicant  erected  a framing  for  a shed, 
obstructing  the  use  of  this  road.  The  municipality,  contending 
that  there  had  been  dedication,  removed  this  framing,  on  the 
authority  of  the  resolution  in  question,  which,  being  under  seal, 
is  equivalent  to  a by-law.  The  applicant,  denying  the  right  of 
the  municipality,  refused  to  participate  in  any  way  in  the  removal, 
and  the  timbers  placed  upon  the  way  were  drawn  to  an  adjacent 
lot,  where  they  are  now.  The  applicant’s  right  to  them  is  un- 
disputed. 

There  is  some  evidence  that  statute-labour  was  performed 
upon  the  way  in  question.  As  usual  in  cases  of  this  kind,  it  is  not 
easy  to  determine  from  conflicting  statements  exactly  where  this 
work  was  done;  but  I think  the  fair  presumption  from  the  evidence 
is  that  it  was  not  confined,  as  suggested  by  the  applicant,  to  that 
small  portion  of  land  forming  part  of  DeMill  street. 

Nevertheless  I do  n )t  think  that  the  statute-labour  performed 
upon  the  lands  in  question  was  sufficient  to  bring  the  case  within 
sec.  432  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  for  it  cannot 
be  said  that  statute-labour  was  usually  performed  upon  the 
road.  I,  however,  think  that  the  conduct  of  the  owners  from 
time  to  time  amounted  to  a dedication,  or  intention  to  dedicate,  as 
it  might  more  accurately  be  called,  within  the  definition  of  Lord 
Ellenborough  in  Rex  v.  Lloyd  (1808),  1 Camp.  260,  262:  “If  the 
owner  of  the  soil  throws  open  a passage,  and  neither  marks  by  any 
visible  distinction,  that  he  means  to  preserve  all  his  rights  over  it, 
nor  excludes  persons  from  passing  through  it  by  positive  pro- 
hibition, he  shall  be  presumed  to  have  dedicated  it  to  the  public.” 

In  Ontario,  as  the  highway  is  vested  in  the  municipality,  it  is 
necessary  to  find  an  assent  on  the  part  of  the  municipality  to  the 
dedication.  This  assent  may  be  presumed  from  the  expenditure 
of  public  money  upon  the  road,  but  it  may  be  shewn  in  other 
ways;  and  I think  thte  resolution  now  in  question,  which,  being 
under  seal,  is,  as  already  said,  equivalent  to  a by-law,  amounts  to 

i 


XNXVIII. 


ONTARIO  LAW  REPORTS. 


253 


such  an  assent  on  the  part  of  the  municipality;  and  that,  no 
matter  what  the  status  of  the  road  might  have  been  before  the 
passing  of  that  resolution,  the  resolution  amounts  to  an  unquali- 
fied acceptance  by  the  municipality  of  the  road  as  a highway, 
witli  all  its  consequent  obligations  as  to  maintenance  and  repair. 

I am  not  troubled  by  the  uncertainty  as  to  the  location  of  the 
road.  Originally  it  ran  south  of  the  building;  but,  when  the 
building  was  moved  north  25  years  ago,  travel  followed  the 
more  convenient  route,  crossing  what  had  been  originally  partly 
covered  by  the  building,  and  this  use  for  25  years  has  been  reason- 
ably constant  and  welLdefined. 

Some  pretence  has  now  been  made  of  grading  the  road  by  the 
municipality,  and  this  appears  to  me  sufficiently  to  indicate  the 
situs  of  the  way. 

The  motion  therefore  fails,  and  must  be  dismissed;  and  I 
suppose  costs  should  follow  the  event,  unless  the  municipality 
can  see  their  way  to  waive  them,  which  they  may  well  do  if  the 
applicant  accepts  this  judgment. 
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The  applicant  appealed  from  the  order  of  Middleton,  J. 

November  15.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Kelly,  and  Masten,  JJ. 

E.  G .*  Porter , K.C.,  for  the  appellant,  argued  that  there  was 
no  pretence  that  the  land  in  question  was  a highway  otherwise 
than  by  dedication,  and  of  express  dedication  there  was  no  evi- 
dence. Nor  could  it  be  implied  from  the  user  of  the  premises 
which  was  permitted  by  the  owner  for  the  purposes  of  his  business 
or  to  such  persons  as  berry-pickers  or  hop-pickers.  An  intention 
to  dedicate  and  an  acceptance  of  the  dedication  must  be  shewn, 
and  these  elements  were  absent.  Reference  was  made  to  The 
Queen  v.  Ouellette  (1865),  15  U.C.C.P.  260,  as  to  there  being  no 
presumption  in  favour  of  dedication;  also  to  Halsbury’s  Laws  of 
England,  vol.  16,  para.  53;  Belford  v.  Haynes  (1850),  7 U.C.R. 
464;  Sinclair  v.  Peters  (1912),  3 O.W.N.  388,  23  O.W.R.  441. 
[Meredith,  C.J.C.P.: — That  case  went  to  the  Supreme  Court. 
See  Peters  v.  Sinclair  (1913),  48  S.C.R.  57,  and  in  the  Privy 
Council  (1914),  18  D.L.R.  754.]  The  following  cases  and  auth- 
orities were  also  referred  to:  Macoomb  v.  Town  of  Welland  (1907), 
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9 O.W.R.  143;  Dunlop  v.  Township  of  York  (1869),  16  Gr.  216, 
222;  Poole  v.  Huskinson  (1843),  11  M.  & W.  827,  829;  Schwinge 
v.  Dowell  (1862),  2 F.  & F.  845;  Chapman  v.  Cripps  (1862),  2 
F.  & F.  864;  Heiminck  v.  Town  of  Edmonton  (1898),  28  S.C.R. 
501;  Robinson  v.  Cowpen  Local  Board  (1893),  62  L.J.Q.B.  619; 
Cubitt  v.  Lady  Caroline  Maxse  (1873),  L.R.  8 C.P.  704,  714; 
Moore  v.  Woodstock  Woollen  Mills  Co.  (1899),  29  S.C.R.  627;  Am. 
& Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  5,  pp.  412,  413. 

E.  M.  Young , for  the  township  corporation,  the  respondents, 
argued  that  dedication  was  proved  by  actual  user  for  over  sixty 
years;  that  acceptance  of  the  township  corporation  was  shewn  all 
along — the  climax  of  such  acts  of  acceptance  being  found  in  the 
resolution  of  the  municipal  council.  He  referred  to  Dillon’s 
Municipal  Corporations,  5th  ed.,  vol.  3,  paras.  1074,  1080,  1086, 
1088;  Rex  v.  Lloyd,  1 Camp.  260,  262;  Barraclough  v.  Johnson 
(1838),  8 A.  & E.  99;  Biggar’s  Municipal  Manual,  p.  812  (“once  a 
highway,  always  a highway”);  Halsbury’s  Laws  of  England, 
vol.  16,  para.  53;  Reaume  v.  City  of  Windsor  (1915),  7 O.W.N. 
647.  The  respondents  rely  on  the  long,  uninterrupted  user  of  the 
road,  and  its  repair  at  the  public  expense. 

Porter,  in  reply,  argued  that  the  Macoomb  case  was  strongly 
in  favour  of  the  appellant,  and  that  the  Lloyd  case  was  distin- 
guishable on  the  facts. 


December  14.  Meredith,  C.J.C.P.: — It  is  difficult  for  me  to 
understand  how  the  appellant  could  have  thought,  in  this  case, 
that  the  question  whether  the  place  in  question  is  or  is  not  a 
highway  could  be  well-settled,  or  indeed  determined  in  any  man- 
ner, upon  an  application  made  under  the  provisions  of  the  Muni- 
cipal Act  respecting  the  quashing  of  by-laws  “for  illegality;” 
and  that  was,  and  is,  the  only  substantial  question  involved  in 
these  proceedings,  so  taken. 

The  resolution  in  question  in  no  sense  purported  to  create  a 
new  highway,  or  any  new  rights  of  any  character;  it  in  no  sense 
affected  the  appellant’s  title  or  rights;  and  was  in  no  way  illegal. 
It  was  no  more  than  any  one  claiming  a right  might  do. 

The  increased  rights  in,  and  powers  and  duties  respecting, 
highways,  which  the  municipalities  have,  may  tend  to  make  many 
persons  forgetful  of  the  fact  that  the  highest  right  in  highways  is 
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the  right  of  the  public  to  travel  over  them,  and  that  the  rights 
conferred  and  duties  imposed  upon  municipalities  respecting 
them,  are  so  conferred  and  imposed  mainly  in  such  public  inter- 
ests; and  that,  accordingly,  indictment  for  obstructing,  or  indict- 
ment for  failure  to  keep  in  repair,  a highway,  is  the  most  effectual, 
as  it  was  at  one  time  the  common,  way  of  determining  the  rights 
of  those  concerned  in  such  cases  as  this. 

The  appellant’s  motion  to  quash  ought  to  have  been  dismissed 
on  these  grounds;  but  it  was  not,  and  the  parties,  apparently 
without  objection  by  any  one,  went  through  a long  investigation 
of  the  question  of  highway  or  no  highway;  and  eventually  the 
motion  was  dismissed,  on  the  ground  that  the  way  in  question 
is  a highway. 
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All  that  was,  in  my  opinion,  wrong  and  ineffectual:  but  it 
might  prejudicially  affect  the  appellant  when,  if  ever,  the  ques- 
tion of  highway  or  no  highway  may  come  up  for  determination  in 
an  effectual  manner;  and  so  it  is  but  fair,  to  him,  for  me  to  say 
that  I am  unable  to  agree  in  the  finding  that  the  place  in  question 
is  a highway. 


All  that  the  respondents  rely  upon,  as  making  it  a highway,  is 
dedication  of  it  as  such  by  the  owners,  or  an  owner,  of  the  land 
upon  which  the  way  is,  land  which  was  admittedly  at  one  time 
private  property.  No  question  arises  as  to  acceptance  of  the 
dedication;  if  there  were  a dedication,  there  was  plainly  accept- 
ance in  the  use  which  the  public  have  made  of  the  way  for  many 
years. 


If  it  were  a case  of  such  use  simply,  there  might  be  little 
difficulty  in  reaching  the  conclusion  that  that  use  was 
sufficient  circumstantial  evidence  of  a dedication.  But  this 
case  is  not  at  all  like  that.  In  this  case  it  was  practically  necessary 
that  the  owners  of  the  dock  and  warehouse,  at  the  one  end,  and  the 
owners  of  the  blacksmith-shop,  at  the  other  end,  of  this  way  should 
have,  for  their  own  private  uses,  such  a way;  so  that  there  is  at 
least  as  much  reason  for  finding,  upon  this  circumstance  alone, 
that  the  way  was  a private  one,  as  for  finding  that  it  was  a public 
one:  and  these  additional  circumstances  seem  to  me  to  make  it 
impossible  to  find  that  the  respondents  have  proved  the  dedica- 
tion upon  which  alone  they  now  rely:  until  quite  recently  the 
respondents  made  no  claim  to  jurisdiction  over  the  way,  nor 
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ever  performed  their  statute-imposed  duty  to  keep  all  highways 
within  the  municipality  in  repair,  in  any  manner,  upon  it,  through 
all  these  years  it  has  been,  according  to  their  present  contention,  a 
highway;  logs  were  put  upon  it  and  other  uses  made  of  it  by  the 
owners  of  land,  which  would  have  been  indictable  offences  if  it 
were  a public  way;  for  years  a warehouse  stood  at  one  end  of  it, 
and  was  removed  only  to  bring  it  nearer  to  the  dock;  from  time  to 
time  the  owners  of  the  land  have  been  erecting  a breakwater  and 
filling  in  the  land  behind  it,  over  which  this  way  passed,  a work 
which  the  respondents  should  have  done  if  the  way  were  a high- 
way, and  a work  which  the  land-owners  would  hardly  have  done 
if  the  way  were  not  a private  way;  although  the  land  changed 
hands  several  times,  during  all  these  years  no  deed  that  was  made 
of  it  contains  any  exception  of,  or  reference  to,  the  way  in  ques- 
tion, although  they  contain  covenants  for  title  which  would  have 
been  broken,  and  would  have  made  the  grantors  answerable  in 
damages  for  the  breach,  if  the  way  had  been  dedicated  by  them; 
and  there  is  no  contention  that  there  is  any  kind  of  evidence  of 
any  expressed  dedication,  written  or  verbal,  or  of  any  kind  of 
expressed  intention  to  dedicate. 

I feel  obliged  to  say  this  much,  although  it  binds  no  one,  in 
order  to  set  off  the  prejudicial  effect  of  the  judgment  appealed 
against,  although  it  can  have  no  binding  effect  upon  any  one:  and 
I feel  obliged  to  add  too:  that  it  seems  to  me  to  be  pitiable  that  so 
much  money  should  be  wasted  in  law  costs,  over  this  way,  when 
the  same  money  would,  perhaps,  buy  the  way  in  question  or  one 
near  to  it,  and  put  an  excellent  coat  of  “metal”  upon  it. 

The  order  dismissing  the  motion  to  quash  must  staod,  but 
stand  upon  different  grounds:  and  without  costs  here  or  in  the 
High  Court  Division. 


Riddell,  J.: — The  appellant  is  owner  of  adjoining  lots  4 and  6 
(in  part)  in  the  village  of  Northport,  bordering  on  the  Bay 
of  Quinte  and  situated  in  the  ancient  township  of  Sophiasburgh. 
Along  the  north  end  of  these  lots,  near  the  waters  of  the  bay,  was 
a road  frequently  used  for  passing  fiom  the  street  on  one  side  of 
these  lots  to  the  street  on  the  other.  The  township  asserted  that 
this  road,  or  at  all  events  a strip  of  land  close  thereto,  was  a public 
highway — the  township  council  passed  a resolution  on  the  13th 
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October,  1915,  “ that  the  overseer  be  instructed  to  notify  James 
N.  Sanderson  to  remove  at  once  all  obstructions  from  what  has 
been  used  as  a public  road  connecting  Division  street  and  DeMill 
street  along  the  water  front  in  the  village  of  Northport.  After 
proper  notice,  if  the  obstruction  be  not  removed,  the  overseer  to 
move  the  same.”  On  the  16th  October,  the  road  overseer  served 
a notice  on  the  appellant  “to  remove  at  once  all  obstructions 
from  what  has  been  used  as  a public  road  connecting  Division 
street  and  DeMill  street  along  the  water  front  in  the  village  of 
Northport.” 

The  appellant  served  a notice  of  motion  to  quash  the  resolu- 
tion, on  the  grounds:  (1)  that  the  land  affected  by  the  resolution 
was  his  private  property;  (2)  that  the  resolution  was  void,  as  the 
exercise  of  such  powers  required  a by-law;  and  (3)  that  it  was  void 
as  dealing  with  “what  has  been  used  as  a highway,  ” and  not  with 
a “highway.”  This  notice  was  served  supposedly  under  Rule 
605:  the  disposition  of  the  motion  appears  from  the  judgment 
appealed  from.  [The  learned  Judge  then  quoted  the  first  three 
paragraphs  of  the  reasons  for  judgment  of  Middleton,  J.,  supra.] 

An  order  was  made,  after  a trial,  dismissing  the  motion  with 
costs:  the  owner  Sanderson  now  appeals. 

I think  the  appeal  cannot  succeed,  but  am  unable  to  agree  in 
the  reasons. 

The  sole  power  given  to  the  Courts  to  quash  a by-law  (in- 
cluding therein  a resolution)  is  found  in  the  provisions  of  the 
Municipal  Act,  R.S.O.  1914,  ch.  192,  secs.  282,  283: — 

“282.  In  this  Part  ‘by-law’  shall  include  an  order  or  resolu- 
tion. 

“283.  The  Supreme  Court  . . . may  quash  the  by-law, 

in  whole  or  in  part,  for  illegality.” 

This  resolution  is  not  illegal — there  is  nothing  illegal  in  any 
one  asserting  a claim,  however  ill-founded — nothing  illegal  in 
serving  a notice  asserting  an  ill-founded  claim:  Ball  v.  Carlin 
(1908),  11  O.W.R.  814,  at  pp.  816,  817,  and  cases  cited.  {Ball  v. 
Carlin  was  approved  by  the  former  Common  Pleas  Division  in 
a case  in  which  I sat,  the  name  of  which  escapes  me.) 

The  obvious  course  for  Sanderson  to  pursue  was  to  wait 
until  something  was  actually  attempted  to  interfere  with  his 
rights  (for  the  resolution  might  be  a mere  brutum  fulmen ),  or, 
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if  he  really  feared  interference,  to  bring  an  action  for  a declara- 
tion etc.  I think  the  motion  should  have  been  dismissed  in  the 
first  instance. 

Moreover,  the  motion  is  said  to  be  under  Rule  605.  I 
cannot  see  how  it  could  be  fairly  thought  to  come  under  that  Rule — 
there  is  no  contract  or  agreement  to  construe,  and  the  rights  of 
the  parties  could  not  be  considered  as  depending  “upon  undis- 
puted facts  and  the  proper  inference  from  such  facts.”  There 
was  therefore  no  power  in  the  Court  to  determine  these  rights 
under  Rule  605  in  a summary  way:  I think  that  my  learned 
brother  should  have  dismissed  the  application  on  that  ground, 
so  soon  as  it  appeared  that  there  were  facts  in  dispute. 

The  provisions  of  former  Con.  Rule  941,  now  Rule  606  (1), 
are  not  intended  to  substitute  another  form  of  trial  for  the  regular 
form  in  order  to  determine  the  rights  of  the  parties  and  give  a 
judgment  thereon,  but  only  to  determine  some  question  “arising 
upon  the  application”  in  order  to  dispose  of  the  application. 
For  example,  an  inquiry  might  possibly  be  made  under  this  Rule 
to  determine  whether  there  were  really  any  facts  in  dispute  and 
the  like.  But,  it  being  plain,  as  it  was,  that  there  were  facts 
bond  fide  in  dispute,  this  Rule  does  not  permit  an  investigation 
to  determine  what  the  facts  are.  The  investigation,  I think,  was 
not  justified  by  the  Rules,  and  the  result  of  the  investigation  was 
to  shew  that  Rule  605  had  no  application,  and  the  Court  had 
therefore  no  power  to  adjudicate  upon  the  rights  of  the  parties 
in  this  way. 

The  conclusion  having  been  reached  that  the  motion  to  quash 
should  have  been  dismissed,  any  decision  on  the  merits  would  be 
obiter.  I may  say,  however,  that  I have  come  to  a different  con- 
clusion from  my  learned  brother  Middleton,  and  am  of  opinion 
chat  dedication  has  not  been  proved. 

I would  dismiss  the  appeal,  but  would  award  no  costs  either 
here  or  below. 


Kelly,  J.:— Without  expressing  any  opinion  on  the  question 
of  whether  these  proceedings  were  properly  instituted  by  originat- 
ing notice,  I rest  what,  in  my  opinion,  should  be  the  result  of  this 
appeal  on  one  ground  only.  Whether  they  were  propeily  brought 
or  not,  there  remains  the  other  question — was  it  open  to  the  appel- 
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lant  to  attack  the  resolution  of  the  township  council,  which  merely 
directed  that  he  be  notified  to  remove  obstructions  from  the  land 
which  the  council  said  had  been  used  as  a public  road,  under  pain 
of  consequences  set  forth  in  the  resolution?  Merely  passing  a 
resolution  declaring  that  the  land  has  been  used  as  a public  road 
or  on  the  assumption  that  it  is  a public  road,  does  not  make  it 
such,  and  I know  no  reason  why  the  resolution  should  be  declared 
illegal  (a  ground  which  would  justify  its  being  quashed)  simply 
because  it  is  insufficient  to  accomplish  what  it  aims  at  accom- 
plishing. I think  it  aimed  at  establishing  the  lands  referred  to 
as  a public  road.  In  that  view  the  order  appealed  from — an 
order  dismissing  the  motion  to  quash — is  not  improperly  made, 
and  so  an  appeal  against  it  should  not  succeed. 

But  that,  to  my  mind,  does  not  determine  the  question  as  to 
whether  the  lands  referred  to  are  a public  road,  and  it  is  not 
before  us  for  determination.  If  it  were  necessary  for  us  to  dispose 
of  that  question,  I would  have  difficulty,  on  the  evidence,  in  arriv- 
ing at  a conclusion  favourable  to  the  respondents. 

The  circumstances  warrant  the  refusal  of  costs  to  either  party* 
either  of  the  appeal  or  of  the  proceedings  in  which  the  order 
appealed  against  was  made. 

Masten,  J.: — I agree  that  this  appeal  should  be  dismissed; 
but  I desire  to  guard  myself  against  expressing  any  view  that 
such  a resolution  as  that  in  question  cannot  properly  be  attacked 
by  originating  notice  (see  Rule  10  (2) ).  Neither  do  I desire  to 
express  any  opinion  on  the  question  as  to  whether  a determina- 
tion pro  or  con  respecting  the  validity  of  the  resolution  n ques- 
tion would  operate  as  a final  and  conclusive  judgment  on  the 
issue  as  to  whether  the  lands  in  question  had  become  a public 
highway  by  dedication. 

Meredith,  C.J.C.P.: — Appeal  allowed;  but  motion  to  quash 
by-law  dismissed  on  other  grounds. 

No  costs  in  either  Court. 
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Wilson  v.  Town  of  Ingersoll. 


Municipal  Corporations — Legislative  and  Administrative  Powers — Local  Im- 
provement By-law — Contract  Approved  by  Town  Council  — By-law  Un- 
necessary— Refusal  of  Mayor  to  Sign — Power  of  Council  to  Appoint 
Person  to  Sign- — Violation  of  Domestic  Rule — Effect  of — Injunction — 
— Discretion  of  Court. 

By  a by-law,  passed  under  secs.  9 and  11  of  the  Local  Improvement  Act, 
R.S.O.  1914,  ch.  193,  the  council  of  a town  enacted  that  a roadway  should 
be  constructed  as  a local  improvement,  and  afterwards  accepted  the  tender 
of  a contractor  for  the  doing  of  the  work.  A contract  was  prepared  and 
was  approved  by  resolution  of  the  council.  The  mayor  refused  to  sign  the 
contract: — 

Held , that  a by-law  approving  of  the  contract  was  unnecessary.  Distinction 
between  the  legislative  and  administrative  powers  of  the  council  pointed 
out:  Foster  v.  Reno  (1910),  22  O.L.R.  413,  416. 

(2)  There  being  no  statute  requiring  the  mayor  to  sign  contracts,  and  the 
corporate  seal  being  the  essential  thing,  the  council  had  power  by  resolution 
to  authorise  the  sealing  and  delivery,  with  the  counter-signature  of  any 
designated  person,  of  any  contract  within  its  power. 

(3)  The  contract  as  drawn  having  been  approved  by  the  council,  it  was  not 
necessary  that  it  should  be  in  accordance  with  the  original  resolution. 

(4)  A by-law  is  not  void  because  passed  in  violation  of  some  domestic  rule 
or  practice  of  the  council:  Re  Kelly  and  Town  of  Toronto  Junction  (1904), 
8 O.L.R.  162;  Re  Caldwell  and  Town  of  Galt  (1905),  10  O.L.R.  618. 

(5)  As  a matter  of  discretion,  the  Court  ought  not  to  interfere  with  the 
construction  of  a work  within  the  competence  of  the  council — save  in  very 
exceptional  circumstances. 

Motion  by  the  plaintiff,  a ratepayer  of  the  Town  of  Ingersoll, 
for  an  interim  injunction  restraining  the  defendants  from  con- 
structing a road  in  the  town  under  a contract  between  the  de- 
fendants the  town  corporation  and  their  co-defendants,  the  con- 
tractors for  the  making  of  the  road. 

December  7.  The  motion  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court  at  Toronto. 

/.  H.  Moss,  K.C.,  for  the  plaintiff. 

Gideon  Grant,  for  the  defendants. 

December  18.  Middleton,  J. : — The  municipal  council  and  the 
mayor  do  not  agree,  and  the  mayor  has  set  himself  to  the  hopeless 
task  of  governing  the  town  in  opposition  to  all  other  members  of 
the  council. 

The  plaintiff  is  a ratepayer  in  sympathy  with  the  mayor. 
Into  the  merits  of  the  dispute  giving  risje  to  this  action  the 


1916 
Dec.  18. 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


261 


Court  has  no  power  to  enter.  The  sole  question  is  as  to  the  power 
of  the  municipal  council  to  act  as  it  is  shewn  to  have  acted, 
having  regard  to  the  provisions  of  the  statute. 

By  by-law  821,  passed  under  secs.  9 and  11  of  the  Local  Im- 
provement Act,  R.S.O.  1914,  ch.  193,  the  council  Enacted  that 
the  works  in  question  should  be  constructed  as  local  improve- 
ments. This  by-law  was  passed  on  the  11th  September,  1916. 

Tenders  were  advertised  for,  and  the  paving  committee  re- 
ported on  the  18th  September;  and  finally  on  the  2nd  October  the 
report  was  adopted  and  the  tenders  of  the  defendant  contractors 
were  accepted — the  mayor  dissenting. 

On  the  7th  October,  the  contract,  prepared  and  ready  for 
signature,  was  presented  to  the  council  and  approved  by  re- 
solution. 

The  mayor  was  asked  to  sign,  but  refused. 

A resolution  was  introduced  and  carried  instructing  the  mayor 
and  clerk  to  sign  the  contract.  The  mayor  still  refused. 

A by-law  was  introduced  appointing  an  acting  mayor  to  sign 
the  contract.  This  by-law  was  put  through  its  three  readings 
and  a reference  to  committee  of  the  whole,  the  mayor  voting 
against  the  proceedings  at  all  stages. 

The  contract  was  then  signed  and  a resolution  passed  that  the 
contractors  be  notified  that  the  contract  had  been  signed. 

The  work  has  been  begun. 

This  action  was  brought  upon  the  theory  that  there  was  no 
by-law  authorising  the  work. 

On  the  by-law  being  produced,  the  action  is  still  pressed,  the 
grounds  of  argument  being:  (1)  that  a by-law  was  necessary  for 
the  approval  of  the  contract;  (2)  that,  when  the  mayor  would  not 
sign,  a mandamus  was  the  only  remedy;  (3)  that  the  contract  was 
not  in  accordance  with  the  original  resolution  of  the  council; 
(4)  the  by-law  was  put  through  the  council  in  violation  of  the  gen- 
eral regulation,  being  read  three  times  at  one  meeting. 

Dealing  with  these  in  order: — 

(1)  When  there  is  a by-law  for  the  doing  of  the  work,  I do  not 
think  a by-law  approving  of  the  contract  is  necessary. 

The  distinction  between  the  legislative  and  the  adminis- 
trative powers  of  the  council  is  discussed  in  Foster  v.  Reno  (1910), 
22  O.L.R.  413,  416. 
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(2)  There  is  no  statute  requiring  the  mayor  to  sign  contracts. 
The  corporate  seal  is  the  essential  thing,  and  I think  the  council 
might  by  resolution  authorise  the  sealing  and  delivery,  with  the 
countersignature  of  any  designated  person,  of  any  contract 
within  its  power,  more  particularly  when  the  municipal  officer 
whose  duty  it  is  to  sign  refuses  to  discharge  that  duty.  The 
council  is  not  so  impotent  as  to  be  at  the  mercy  of  any  individual 
member. 

(3)  The  contract  as  drawn  was  approved  by  the  council. 

(4)  This  is  not  material — in  view  of  what  has  been  said — but 
a by-law  is  not  void  because  passed  in  violation  of  some  domestic 
rule  or  practice  of  the  council:  Re  Kelly  and  Town  of  Toronto 
Junction  (1904),  8 O.L.R.  162;  Re  Caldwell  and  Town  of  Galt 
(1905),  10  O.L.R.  618. 

As  a matter  of  discretion,  the  Court  ought  not  to  interfere 
with  the  construction  of  a work  within  the  competence  of  the  coun- 
cil— save  in  very  exceptional  circumstances. 

This  motion  should  be  turned  into  a motion  for  judgment, 
and  the  action  should  be  dismissed  with  costs. 


1916 


[IN  CHAMBERS.] 


Dec.  22. 


Rex:  y.  Lake. 


Ontario  Temperance  Act — Conviction  for  Keeping  Intoxicating  Liquor  for  Sale 
without  License — Jurisdiction  of  Convicting  Justices — Mayor  and  Alderman 
of  City — Ex  Officio  Justices — Municipal  Act,  R.S.O.  1914,  ch.  192 , sec.  350 
— Offence  against  sec.  40  of  6 Geo.  V.  ch.  50 — Evidence — Finding  of  Jus- 
tices— Motion  to  Quash  Conviction — Relevancy  of  Testimony — Search- 
warrant — Insufficiency  of  Information — Effect  upon  Conviction. 

Upon  a motion  to  quash  the  conviction  of  the  defendant  by  two  Justices  of 
the  Peace  for  keeping  intoxicating  liquor  for  sale  upon  premises  in  a city, 
without  a license,  in  contravention  of  the  Ontario  Temperance  Act,  1916,  6 
Geo.  V.  ch.  50,  sec.  40,  it  was  held". — 

(1)  That  the  convicting  Justices,  being  the  mayor  and  an  alderman  of  the  city, 
who  had  made  their  declarations  of  office  and  qualification,  were,  by  virtue 
of  sec.  350  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  ex  officio  Justices  of 
the  Peace  for  all  purposes  incidental  to  the  office,  and  had  jurisdiction  to 
make  the  conviction. 

(2)  That  there  was  evidence  (set  out  below)  which,  if  believed,  supported  the 
conviction. 

(3)  That  evidence  that  a man  was  seen  taking  a bottle  of  whisky  away  from 
the  house  of  the  defendant  and  that  the  wife  of  the  defendant  was  seen 
trying  to  hide  a case  of  whisky  was  not  irrelevant  upon  the  charge  of  keeping 
intoxicating  liquor  for  sale — though  the  charge  was  mainly  based  upon  the 
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testimony  of  police  officers  who  entered  the  defendant’s  premises  1916 

under  the  authority  of  a search-warrant  and  found  a large  quantity  of  

liquor  upon  the  premises  and  men  drinking  with  the  defendant.  Rex 

Rex  v.  Melvin  (1916),  ante  231,  distinguished.  v. 

(4)  That  the  conviction  was  not  affected  by  the  fact,  if  it  was  the  fact,  that  the  Lake. 

search-warrant  was  issued  upon  an  insufficient  information. 

Rex  v.  Swarts  (1916),  37  O.L.R.  103,  108,  followed. 


Motion  to  quash  the  conviction  of  the  defendant  by  two 
Justices  of  the  Peace  for  keeping  intoxicating  liquor  for  sale  upon 
his  premises  in  the  city  of  London,  without  a license,  in  contra- 
vention of  the  Ontario  Temperance  Act,  1916,  6 Geo.  V.  ch.  50. 

The  motion  was  heard  by  Sutherland,  J.,  in  Chambers. 

A.  H.  M.  Graydon,  for  the  applicant,  the  defendant. 

T.  G.  Meredith,  K.C.,  for  the  respondent,  the  complainant. 

December  22.  Sutherland,  J.: — On  the  17th  November, 
1916,  William  A.  Lake  was  found  guilty  by  two  Justices  of  the 
Peace  of  keeping  liquor  for  sale  without  a license,  in  contravention 
of  the  Ontario  Temperance  Act,  1916,  6 Geo.  V.  ch.  50,  and  was 
fined  $200  and  costs,  or,  in  default  of  payment,  three  months 
in  the  common  gaol  for  the  county  of  Middlesex. 

The  hearing  at  the  city  of  London  was  on  the  10th  November, 
1916,  and  the  two  Justices  were  H.  A.  Stevenson,  mayor  of  that 
city,  who,  under  and  by  virtue  of  the  Municipal  Act,  R.S.O.  1914, 
ch.  192,  sec.  350,  as  “the  head  of”  the  municipal  council  of  the 
city  of  London,  was  ex  officio  a Justice  of  the  Peace  for  the  county. 
I think  also  the  other  Justice  who  acted,  namely,  Henry  Macklin, 
was  an  alderman  of  the  city,  and  under  the  same  section  therefore 
also  ex  officio  a Justice  of  the  Peace  for  the  city. 

The  conviction  was  made  apparently  under  sec.  40  of  the 
Ontario  Temperance  Act. 

The  accused  lives  in  a cottage  in  the  city  of  London,  No.  1033 
Pine  street,  described  by  Robert  Birrell,  the  city  inspector  for 
the  city  of  London,  who  gave  evidence  at  the  trial,  as  follows: 
“In  the  front  there  is  a hall,  a front-room,  sitting-room  with  two 
bed-rooms  off  that,  then  the  kitchen  and  one  bed-room  off  that, 
and  off  the  kitchen  there  is  a way  down  to  the  cellar.”  He  says 
further  that  on  the  3rd  November  he  went  to  the  house,  and  the 
back  door  was  opened  by  Mrs.  Lake,  and  Sergeant  Bolton  and 
himself  were  admitted  and  went  down  to  the  cellar.  He  further 
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states:  “l  found  Mr.  Lake  sitting  in  company  with  two  other 
men,  and  the  two  other  men  were  sitting  drinking  ale.”  He  fur- 
ther states  that  in  the  cellar  he  found  seven  bottles  of  whisky  in 
the  cupboard,  six,  sealed  and  one  unsealed,  and  underneath  the 
stairway  a case  containing  two  dozen  bottles  of  porter,  all  full, 
and  another  case  with  fifteen  bottles  in  it.  They  came  upstairs 
and  searched  the  back  bed-room,  where  several  cases  of  whisky 
were  found. 

In  the  presence  of  the  inspector  and  sergeant  in  the  house,  Lake 
stated  that  “he  had  two  friends  of  his  there,”  indicating  the  two 
men  drinking. 

It  was  sworn  that  the  men  were  drinking  ale.  Sergeant 
Bolton  corroborated  in  a general  way  the  evidence  of  the  In- 
spector as  to  what  occurred  on  their  visit. 

Another  witness,  Alexander  Towle,  swore  that  he  was  at  the 
accused’s  house  before  the  sergeants  came;  and  that,  while  they 
were  in  the  house,  he  saw  Mrs.  Lake  bring  out  a case  and  hide 
it  behind  a fence  in  the  next  lot.  He  said  that  he  thereupon 
went  and  got  it  and  handed  it  to  Sergeant  Birrell  when  he  came 
out.  He  also  testi  ed  that  he  saw  a man,  named  John  Anderson, 
“going  west  on  Pine  street  half  an  hour  before  going  into  Lake’s 
house  by  the  back'  door,”  that  he  was  in  the  house  about  ten 
minutes,  and,  when  he  came  out,  went  east  on  Pine  street,  and 
that  he,  the  witness,  went  after  him  across  the  commons  and  took 
a bottle  of  whisky  away  from  him,  marked  it,  and  handed  it  to 
Sergeant  Birrell.  He  said  also  that  he  had  asked  Anderson 
where  he  got  it,  and  was  told  by  him  “from  a man  up  town.” 

The  two  men  who  were  in  the  cellar  with  the  accused  were 
also  sworn:  one  of  them,  named  Lelacheur,  testified  that  he  was 
at  the  house  about  a quarter  to  nine  in  the  evening,  where  he 
went  in  company  with  the  other,  Thomas  Rea.  He  says:  “I 
went  to  the  back  door,  and  Mr.  Lake  came  to  the  door  and  asked 
me  to  come  in.  We  went  inside  and  talked  for  a while,  and  then 
he  asked  us  to  have  a glass  of  porter,  and  we  went  down  cellar 
and  had  it.  Then  Sergeant  Birrell  and  another  officer  came  in,  and 
we  were  drinking  when  they  came  in. 

“Q.  How  many  drinks  had  you?  One,  I think. 

“Q.  And  your  friend?  A.  He  had  the  same. 

“Q.  What  were  you  drinking  when  Sergeant  Birrell  came  in? 
A.  Porter.” 
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Rea  said:  “I  went  around  to  Lelacheur’s  house,  and  he  said 
he  had  a friend  to  go  and  see.  We  went  to  Lake’s  house  and  to 
the  back  door.  Mr.  Lake  let  us  in,  and  we  sat  by  the  stove  about 
fifteen  minutes,  and  then  we  went  down  cellar  and  he  asked  us 
if  we  would  like  a glass  of  porter.  We  were  there  about  three 
minutes  before  the  officers  came  in. 

“Q.  How  many  drinks  of  porter  had  you?  A.  Just  one. 

“Q.  From  where  did  Mr.  Lake  get  it?  A.  Jde  got  it  out  of 
a box,  the  one  in  which  the  officers  found  the  fifteen  bottles. 

“Q.  Why  didn’t  you  go  to  the  front  door?  A.  Mr.  Lalacheur 
said  he  always  went  to  the  back. 

“Q.  Did  he  say  why?  A.  No. 

“Q.  Did  you  know  you  were  going  to  get  a drink?  A.  No; 
Mr.  Lake  was  a stranger  to  me. 

“Q.  Who  paid  for  the  drinks?  A.  I never  saw  any  money  go 
round  at  all. 

“Q.  Was  this  the  first  time  you  were  ever  there?  A.  Yes. 

“Q.  Did  you  know  of  any  person  else  being  there?  A.  No.” 

Anderson  was  called  as  to  the  bottle  taken  from  him,  and  said : — 

“Q.  How  long  did  you  have  that  whisky?  A.  I got  it  from 
home.  I have  some  home  now. 

“Q.  Did  you  see  Mr.  Lake  that  night?  A.  No.” 

Lake  testified  on  his  own  behalf  to  the  effect  that  a considerable 
part  of.  the  liquor  found  upon  his  premises  belonged  to  other 
parties  for  whom  he  had  ordered  and  received  it  when  sending 
for  some  which  he  himself  was  ordering,  the  order  being  sent 
as  “a  combined  order  so  that  we  could  get  it  cheaper.”  He  then 
said  that  when  the  officers  came  in  the  men  were  drinking  porter. 

‘Q.  Who  were  in  the  cellar?  A.  Tommy  Rae  and  the  soldier. 

“Q.  Did  you  know  Rae  at  all?  A.  Just  to  see  him,  but  I 
did  not  know  he  was  coming  this  night. 

“Q.  What  occurred  when  these  men  came?  A.  We  had  a 
chat  in  the  kitchen  for  about  half  an  hour.  I have  a couple  of 
young  daughters,  and  their  young  men  were  there  that  night 
in  the  next  room,  so  I asked  Rae  and  Lelacheur  down  cellar  to 
have  a drink,  as  I did  not  like  to  produce  the  drink  in  front  of 
these  young  men 

“Q.  How  many  bottles  were  consumed?  A.  Two.  Rae  had 
one  glass  and  the  soldier  and  I had  the  balance. 
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“Q.  Did  you  have  this  liquor  there  for  sale?  A.  No,  sir. 

“Q.  Did  you  ever  sell  any  liquor?  A.  Never  sold  a drink  in 
my  life. 

“Q.  Are  you  accustomed  to  keeping  liquor  in  the  house?  A. 
Yes,  I have  drunk  a bottle  every  day  for  thirty-two  years,  and 
yes,  a beer  for  a chaser.” 

He  also  said  he  knew  nothing  about  the  bottle  which  was 
said  to  have  been  taken  from  Anderson.  Lake  was  corroborated 
as  to  his  sending  for  liquor  for  others  when  placing  an  order  for 
some  for  himself  and  that  the  other  parties  paid  him  for  it. 

Upon  this  evidence  the  magistrates  made  the  conviction  in 
question,  giving  written  reasons  for  their  judgment.  They 
apparently  found  as  a fact,  notwithstanding  his  denial,  that 
Anderson  was  taking  a bottle  of  liquor  away  from  the  accused’s 
place.  I quote  from  their  reasons  as  follows:  “Then  there  is 
the  fact  that  his  wife  was  trying  to  hide  a case  of  whisky.  Why 
should  she  do  any  such  suspicious  thing  if  her  husband  or  some 
member  of  her  family  were  not  committing  a breach  of  the  Tem- 
perance Act?  Then  there  is  the  fact  that  two  men  were  found 
in  the  cellar  drinking  liquor.  Why  should  they  drink  it  in  the 
cellar  if  it  were  simply  a case  of  the  defendant  giving  his  friends 
a drink  instead  of  selling  liquor  to  them?  ” And  later  on  they  say : 
“Taking  all  these  points  in  connection  with  the  fact  that  a large 
quantity  of  liquor  was  in  the  house,  it  seems  to  be  beyond  doubt 
that  liquor  was  being  kept  for  sale  by  the  defendant  in  his  house.” 

The  conviction  is  attacked  on  the  ground,  first,  that  the  con- 
victing Justices  had  no  power  to  hear  the  evidence  or  convict. 
This  contention  is  apparently  based  on  the  view  that,  in  the  con- 
templation of  the  Ontario  Temperance  Act,  it  is  only  Justices 
of  the  Peace  appointed  in  the  ordinary  way  under  the  Justices 
of  the  Peace  Act,  R.S.O.  1914,  ch.  87,  who  have  any  jurisdiction. 

I am  unable  to  give  effect  to  this  contention,  being  of  opinion 
that  once  the  mayor  and  aldermen,  under  sec.  350  of  the  Municipal 
pal  Act,  made  their  declarations  of  office  and  qualification, 
they  became  ex  officio  Justices  of  the  Peace  for  all  purposes  inci- 
dental to  the  office. 

Further  grounds  of  the  motion  are:  that  there  was  no  evidence 
to  support  the  conviction;  that  the  evidence  did  not  disclose  that 
the  offence  of  which  the  accused  was  convicted  had  been  com- 
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mitted;  and  that  the  conviction  was  contrary  to  law  and  evidence 
and  contrary  to  the  weight  of  evidence. 

I am  unable  to  say  that  there  is  no  evidence  which,  if  believed, 
would  support  the  conviction.  The  Justices  saw  the  witnesses, 
and  were  in  a better  position  than  I am  to  weigh  their  testimony. 

The  conviction  was  also  attacked  on  the  ground  of  improper 
admission  of  evidence.  It  is  said  that  the  evidence  that  Anderson 
was  taking  a bottle  of  whisky  away  from  the  house  of  the  accused, 
and  the  evidence  that  the  wife  of  the  accused  was  trying  to  hide 
a case  of  whisky,  should  not  have  been  admitted,  and  not  only 
might  have  but  did  affect  the  decision  of  the  Justices.  The 
question  is,  whether  the  evidence  is  relevant  to  the  issue  or  not: 
Rex  v.  Rodley,  [1913]  3 K.B.  468,  and  Rex  v.  Kurasch,  [1915] 
2 K.B.  749.  This  was  considered  and  discussed  in  a recent  case 
decided  by  my  learned  brother  Clute,  of  Rex  v.  Melvin  (1916),  11 
O.W.N.  215,  ante  231,  where  he  reviews  the  authorities  at  length. 
On  the  facts  in  that  case  he  found  that  irrelevant  evidence  had 
been  admitted  which  might  have  been  prejudicial,  and  set  aside 
the  conviction.  Here,  however,  I am  unable  to  say  that  on  a charge 
such  as  this  the  evidence  objected  to  is  not  relevant  to  the  issue. 

On  the  hearing  of  the  motion,  counsel  for  the  applicant  asked 
leave  to  amend  his  notice  of  motion  by  adding  to  the  grounds 
therein  set  forth  the  further  ground  that  the  information 
laid  upon  which  the  search-warrant  was  issued  did  not  disclose 
“the  facts  and  circumstances  shewing  the  causes  of  suspicion” 
that  a violation  of  the  Act  had  occurred,  and  Rex  v.  Bender 
(1916),  36  O.L.R.  378,  was  cited.  In  that  case,  the  motion 
was  for  an  order  to  quash  the  information  and  search-warrant 
in  connection  with  proceedings  under  the  Canada  Temperance 
Act,  R.S.C.  1906,  ch.  152.  This  application  is  under  a 
different  Act;  but,  quite  apart  from  that,  the  conviction  has 
been  made  and  would  not  be  affected:  Rex  v.  Smarts  (1916),  37 
O.L.R,  103,  at  p.  108. 

I have  therefore  come  to  the  conclusion  that  the  conviction 
must  be  supported;  and  the  motion  will  be  dismissed  with  costs. 
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[MIDDLETON,  J.] 

Olsson  v.  Ancient  Order  of  United  Workmen. 


Insurance — Life  Insurance — Disappearance  of  Insured — Presumption  of  Death 
— Evidence — Absence  and  Silence — Inquiry — Seven-year  Period,  when  Com- 
mencing—Action  upon  Policy — Costs — Insurance  Act,  R.S.O.  1914,  ch. 
183,  sec.  165(5). 

Where  there  was  no  proof  of  the  death  of  a person  whose  life  was  insured  by 
the  defendants,  but  he  had  been  absent  and  unheard  of  for  more  than  seven 
years,  his  death  was  presumed,  and  judgment  given  for  his  wife  in  an  action 
upon  the  insurance  policy,  although  no  inquiry  was  made  by  her  at  the  time 
of  his  disappearance,  except  from  friends  of  her  husband  and  lake  captains — 
he  having  been  one  of  that  class. 

Absence  and  silence  are  to  be  taken  as  indicating  death  as  their  cause,  when 
there  is  nothing  in  the  circumstances  to  indicate  any  other  reason  for  the 
absence  or  silence.  The  presumption  arises  only  when  the  absence  and 
silence  continue  for  seven  years. 

The  presumption  is  not  conclusive;  and  it  was  open  to  the  defendants  in  this 
case  to  make  any  inquiry  or  institute  any  search  they  saw  fit.  The  plaintiff, 
having  made  out  a primd  facie  case,  which  had  not  been  answered  by  the 
defendants,  was  entitled  to  recover. 

“The  seven  years”  means  the  seven  years  immediately  following  the  dis- 
appearance, not  tlie  seven  years  next  before  the  commencement  of  the 
action. 

Dicta  of  Clute  and  Riddeix,  JJ.,  in  Duffield  v.  Mutual  Life  Insurance  Co.  of 
New  York  (1914),  32  O.L.R.  299,  dissented  from. 

Nepean  v.  Doe  d.  Knight  (1837),  2 M.  & W.  894,  followed. 

No  costs  of  the  action  were  allowed,  as  the  sufficiency  of  the  proof  of  death 
might  have  been  determined  in  a summary  way  under  sec.  165(5)  of  the 
Insurance  Act,  R.S.O.  1914,  ch.  183. 


An  action  to  recover  the  amount  of  an  insurance  of  the  life 
of  Peter  Olsson. 


November  29.  The  action  was  tried  by  Middleton,  J., 
without  a jury,  at  Sandwich. 

A.  B.  Drake,  for  the  plaintiff. 

A.  G.  F.  Lawrence,  for  the  defendants. 

December  27.  Middleton,  J. : — Action  upon  an  insurance 
policy.  The  first  question  is  whether,  upon  the  facts  shewn, 
there  is  a presumption  of  death.  The  only  evidence  is  that  of 
the  wife,  the  plaintiff — the  daughter  really  knows  nothing  save 
that  she  cannot  recall  ever  seeing  her  father,  and  has  never 
heard  of  him  as  being  alive. 

The  insured  was  a lake  captain,  not  owning  a boat,  but  em- 
ployed by  owners  from  time  to  time.  A letter  from  him  to  his 
wife -of  the  17th  April,  1909,  was  the  last  heard  of  him.  He  had 
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left  his  home  in  Collingwood  some  three  years  before  this  time, 
and  his  wife  says  that  they  exchanged  letters  every  few  weeks. 
She  replied  to  this  letter,  but  her  letter  was  not  answered  and  not 
returned,  and  she  wrote  no  more.  All  earlier  letters  have  been 
destroyed. 

I have  considered  this  case  with  much  anxiety  and  not  without 
fluctuation  of  opinion.  The  letter  itself  is  not  at  all  consistent 
with  the  view  that  it  is  one  of  a series  of  frequent  communications. 
It  seems  to  me  rather  a letter  in  reply  to  one  from  the  wife  in 
which  the  family  happenings  of  a considerable  period  had  been 
summed  up.  Effie  had  had  a long  illness.  Sarah,  the  wife’s 
sister,  had  had  a misfortune  and  broken  her  arm.  The  husband’s 
rheumatism  had  given  him  trouble,  he  had  been  given  a trip  to 
Hot  Springs  by  the  kindness  of  a friend;  was  thinking  of  quitting 
sailing  for  a janitor’s  job,  as  he  could  not  get  round  well  enough 
to  handle  a boat,  and  in  the  meantime  had  been  staying  at  a 
Baptist  minister’s.  Times  were  hard.  He  had  not  made  $200 
in  the  three  years  he  had  been  from  home,  and  was  unable  to 
help  his  wife.  Did  not  intend  to  return  to  Collingwood  at  all, 
save  for  a visit,  if  he  could  make  enough  money  to  make  it  certain 
that  he  could  get  away  again. 

Yet  there  is  in  the  letter  evidence  of  some  real  affection  for 
the  wife  and  child,  and  there  is,  I think,  enough  to  indicate  that 
he  would,  if  alive,  have  communicated  again. 

The  address  for  reply  was  the  Chicago  office  of  the  Lake 
Carriers  Shipping  Association.  No  inquiry  was  made  there  at 
the  time,  and  no  evidence  was  given  as  to  any  recent  inquiry 
there;  and  any  inquiry  would  now,  in  all  probability,  be  useless. 

The  only  inquiry  made  by  the  plaintiff  was  from  friends  of 
her  husband  and  lake  captains  from  time  to  time  at  Collingwood. 
From  them  she  never  learned  anything. 

The  rule  as  to  the  presumption  of  death  from  absence  has  been 
variously  stated;  and,  in  view  of  the  great  variety  of  circumstances 
in  which  it  may  be  invoked,  any  attempt  to  state  it  in  terms  which 
would  always  be  applicable  would  be  vain. 

The  underlying  principle  is  that  absence  and  silence  are  to  be 
taken  as  indicating  death  as  their  cause,  when  there  is  nothing 
in  the  circumstances  to  indicate  any  other  reason  for  the  absence 
or  silence.  This  presumption  arises  only  when  the  absence 
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and  silence  continue  for  the  period  of  seven  years.  In  this  case 
the  husband  had  been  away  three  years;  and,  even  if  the  wife’s 
evidence  is  disregarded,  he  had  written  once  before,  for  his  letter 
indicates  some  misunderstanding  of  a former  letter,  and  he  seems 
not  to  have  lost  interest  in  his  wife  and  her  affairs.  The  subse- 
quent absence  of  any  communication  with  the  wife  is,  I think, 
enough  to  raise  the  presumption. 

The  cases  are  familiar,  and  no  good  purpose  would  be  served 
by  reviewing  them. 

My  trouble  arose  from  the  absence  of  inquiry.  I am  not 
able  to  suggest  the  inquiry  that  should  be  made.  The  man, 
eight  years  ago,  was  feeling  his  unfitness  for  his  usual  occupation, 
and  might  drift  anywhere  in  search  of  an  easier  way  of  main- 
taining himself.  He  was  a Swede;  and,  if  he  drifted  back  to 
Sweden,  where  he  had  some  relatives,  whose  address  is  unknown 
to  his  wife,  an  English  woman,  it  would  be  as  difficult  to  identify 
a Peter  Olsson  there  as  a John  Smith  in  the  United  States. 


It  must  be  remembered  that  the  presumption  is  one  that 
is  not  conclusive,  and  it  was  open  to  the  defendants,  who  are 
those  concerned,  to  make  any  inquiry  or  institute  any  search 
they  saw  fit.  If  a yrimd  facie  case  is  made  out  and  not  answered, 
it  is  enough. 

For  these  reasons,  I conclude  that  at  the  expiry  of  seven  years 
from  April,  1909,  i.e.,  in  April,  1916,  the  insured  must  be  presumed 
to  be  dead. 

A question  was  raised  at  the  hearing  as  to  the  date  when  death 
is  to  be  presumed,  and  this  is  most  material,  as,  by  the  Ancient 
Order  of  United  Workmen  Act,  6 Geo.  V.  ch.  106  (0.),  if  the 
death  took  place  after  the  1st  July,  1916,  the  amount  to  be  paid 
is  reduced  by  almost  one-half.  The  writ  was  issued  on  the  9th 
August,  1916. 

In  Duffield  v.  Mutual  Life  Insurance  Co.  of  New ‘York  (1914), 
32  O.L.R.  299,  it  is  said  by  Mr.  Justice  Clute  and  by  Mr.  Justice 
Riddell  that  the  seven  years  is  not  the  seven  years  commencing 
with  the  date  when  the  person  in  question  was  last  seen  or  heard 
from,  but  the  seven  years  next  before  the  bringing  of  the  action. 
The  case  was  taken  to  the  Supreme  Court  of  Canada;  but,  as 
I understand,  nothing  there  said  indicates  that  this  view  was 
approved  by  that  Court;  and  the  other  Judges  of  the  Appellate 
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Division  did  not  indicate  their  approval  of  it.  This  being  so, 
I consider  that  the  question  is  still  open.  I have  read  many  cases, 
but  find  in  none  any  ground  for  this  theory.  The  presumption 
may  be  said  to  arise  when  it  is  shewn  that  for  a period  prior, 
exceeding  seven  years,  the  person  in  question  has  not  been  heard 
from.  Of  course  the  evidence  must  shew  that  the  person  has  not 
been  heard  from  down  not  only  to  the  bringing  of  the  action  but 
also  to  the  trial,  but  the  presumption  is  always  spoken  of  as  a 
presumption  of  death  during  the  period  of  seven  years  from  the 
date  when  he  was  last  known  to  be  alive.  In  no  case  that  I have 
found  is  there  any  suggestion  that  “the  seven  years”  so  fre- 
quently mentioned  meant  anything  other  than  the  seven  years 
after  disappearance:  e.g.,  in  In  re  Rhodes  (1887),  36  Ch.D.  586,  the 
man  disappeared  in  1873.  Seven  years  were  up  in  1880.  In  1885 
there  was  litigation,  and  the  question  was,  whether  the  distribu- 
tion should  be  among  those  who  would  take  on  death  in  1873,  or 
among  those  who  would  take  on  death  in  1880. 

More  significant  is  the  discussion  in  Nepean  v.  Doe  d.  Knight 
(1837),  2 M.  & W.  894,  where  Denman,  C.J.,  referring  to  the 
common  law  rule  as  to  evidence,  says  (p.  913) : “He  has  shewn  the 
death,  by  proving  the  absence  of  Matthew  Knight,  and  his  not 
having  been  heard  of  for  seven  years,  whence  arises,  at  the  end 
of  those  seven  years,  another  presumption  of  law,  namely,  that 
he  is  not  then  alive.”  The’  question  is  then  discussed  as  to  the 
date  within  these  seven  years  the  death  was  to  be  presumed, 
for  it  was  necessary  to  shew  that  the  action  was  brought  within 
twenty  years  from  the  time  the  plaintiff’s  right  of  entry  accrued, 
which  right  of  entry  arose  only  upon  the  death  of  Matthew 
Knight.  This  is  quite  inconsistent  with  the  idea  that  the  seven 
years  was  the  seven  years  next  before  the  action. 

In  all  the  cases  going  to  establish  what  is  now  recognised  as 
the  law,  that  there  is  no  presumption  of  the  particular  time  within 
the  seven  years  when  death  took  place,  but  that  the  onus  is  upon 
those  alleging  death  at  or  before  or  after  any  particular  time 
during  the  seven  years  to  establish  the  actual  date  by  positive 
evidence^  it  is  clear  that  “the  seven  years”  referred  to  is  the  seven 
years  immediately  following  the  disappearance.  If  it  were  other- 
wise, the  plaintiff  might  fix  the  beginning  of  the  period  during 
which  the  death  is  presumed  to  have  taken  place  to  suit  his  own 
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theory  and  convenience  by  issuing  his  writ  at  the  proper  time 
to  suit  his  purposes,  and,  unless  the  defendant  could  shew  the 
actual  date  of  death,  the  Statute  of  Limitations  could  never  be 
pleaded. 

Care  must  be  taken  in  reading  the  cases  to  distinguish  between 
cases  turning  upon  the  rule  of  evidence  and  those  turning  upon 
the  wording  of  particular  statutes. 

As  no  application  was  made  in  a summary  way  under  sec. 
165  (5)  of  the  Insurance  Act,  R.S.O.  1914,  ch.  183,  to  determine 
the  sufficiency  of  the  proof  of  death,  I do  not  think  costs  should 
be  awarded. 


[MIDDLETON,  J.] 


Grobe  v.  Buffalo  and  Fort  Erie  Ferry  and  R.W.  Co. 


Railway — Mortgage  to  Secure  Bondholders — Claim  upon  Foreign  Judgment  for 
Damages  for  Injury  Sustained  by  Passenger — Action  on  Judgment  in 
Ontario — Non-merger — Priorities — “ Working  Expenditure ” — Railway  Act 
of  Ontario,  6 Edw.  VII.  ch.  30,  secs.  44,  4% l 3 & 4 Geo.  V.  ch.  36,  sec.  48 — 
Interpretation  Act,  7 Edw.  VII.  ch.  2,  sec.  7,  para.  48(b) — “ Any  Subse- 
quent Transaction,  Matter  or  Thing ” — “Rents  and  Revenues ” — Assets 
Representing — Effect  of  Subsequent  Legislation  upon  Rights  of  Bond- 
holders. 

By  the  Act  incorporating  the  defendant  railway  company,  50  Viet.  ch.  76,  sec. 
18  (O.),  the  directors  were  authorised  to  issue  bonds  and  to  secure  the  same 
by  mortgaging  the  undertaking  in  the  manner  provided  by  the  Railway  Act 
of  Ontario,  the  provisions  of  which  were  made  applicable.  A mortgage 
having  been  made  in  1910,  and  an  action  brought  to  enforce  it,  a claim  to 
priority  over  the  claims  of  the  bondholders  was  made  by  the  assignee  of  a 
judgment  recovered  in  a foreign  Court  in  1912,  upon  a claim  for  damages 
for  injury  sustained  in  1911  by  a passenger  by  reason  of  the  defendant  com- 
pany’s negligence: — 

Held,  that  the  judgment  was  not  merged  and  gone  because  sued  upon  in 
Ontario. 

By  sec.  44  of  the  Railway  Act  of  Ontario  of  1906,  6 Edw.  VII.  ch.  30,  a mort- 
gage to  secure  bondholders  is  to  be  a charge  on  the  property,  assets,  rents  and 
revenues  of  the  company,  present  or  future,  “but  such  rents  and  revenues 
shall  be  subject  ...  to  the  payment  of  the  working  expenditure  of 
the  railway;”  and,  by  sec.  45,  the  bonds  are  made  a first  charge  on  the 
company  and  its  property,  save  as  provided  in  sec.  44.  In  1913,  the  Railway 
Act  was  revised  and  amended,  3 & 4 Geo.  V.  ch.  36,  and  by  that  Act  (sec. 
48)  the  mortgage  charge  was  made  subject  to  the  payment  of  the  “working 
expenditure  of  the  railway:” — 

Held,  that  the  effect  of  the  change  was  to  make  “working  expenditure”  a 
charge  on  all  the  assets  of  the  company  having  priority  over  the  mortgage, 
instead  of  a prior  charge  on  “rents  and  revenues”  only. 

And  held,  having  regard  to  the  provisions  of  the  interpretation  section  (2(24))  of 
the  earlier  Act,  that  the  claim  upon  the  judgment  was  a “working  expense” 
of  the  railway. 
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In  re  Wrexham  Mold  and  Connah’s  Quay  R.W.  Co.,  [1900]  2 Ch.  436,  distin- 
guished. 

But,  even  assuming  in  favour  of  the  claimant  that  the  rights  of  the  bondholders 
were  subject  to  displacement  by  legislation  giving  priority  to  working  ex- 
penses, held,  that  a prior  charge  on  capital  was  given  only  “as  regards  any 
subsequent  transaction,  matter  or  thing”  (Interpretation  Act,  7 Edw.  VII. 
ch.  2,  sec.  7,  para.  48  ( b )),  and  this  claim  could  not  be  regarded  as  a “subse- 
quent transaction,  matter  or  thing;”  and  so  the  claimant’s  priority  was 
confined  to  “rents  and  revenues.” 

Kilgour  v.  London  Street  R.W.  Co.  (1914),  30  O.L.R.  603,  followed. 

Semble,  that  the  assumption  that  the  security  of  the  bondholders  might  be 
impaired  by  subsequent  legislation  was  not  too  favourable  to  the  claimant. 

Barnhill  v.  Hampton  and  St.  Martins  R.W.  Co.  (1906),  3 N.B.  Eq.  371,  not 
followed. 

The  claimant  was  given  an  opportunity  of  establishing  her  prior  charge 
against  funds  representing  rents  and  revenues  of  the  company  which  had 
been  used  for  capital  expenses. 


An  appeal  by  the  claimant  Mollie  E.  Weber  from  a report  of 
the  Master  in  Ordinary. 

The  action  was  brought  to  enforce  a mortgage  made  by  the 
defendant  company  to  secure  bondholders. 

The  appellant  claimed  priority  in  respect  of  a judgment 
recovered  against  the  defendant  company  by  one  Sarah  Di 
Marco,  and  assigned  by  her  to  Frederick  J.  Weber,  through  whom 
the  appellant  claimed. 

The  action  in  which  Sarah  Di  Marco  recovered  judgment  was 
for  damages  for  injury  sustained  by  her  while  a passenger  on  one 
of  the  defendant  company’s  trains,  by  reason  of  the  company’s 
negligence. 

The  Master  disallowed  the  claim  of  the  appellant. 


October  16  and  December  6.  The  appeal  was  heard  by 
Middleton,  J.,  in  the  Weekly  Court  at  Toronto. 

W.  N.  Tilley,  K.C.,  and  S.  B.  Spencer,  for  the  appellant. 

W.  J.  McWhinney,  K.C.,  and  C.  L.  Dunbar,  for  the  contest- 
ants, respondents.- 


December  28.  Middleton,  J. : — This  is  an  appeal  from  a re- 
port of  the  Master  in  Ordinary,  dated  the  5th  June,  1916,  dis- 
allowing the  claim  of  Mollie  E.  Weber  for  priority  in  respect  of  a 
judgment  recovered  against  the  defendant  company  by  one  Sarah 
Di  Marco  on  the  23rd  July,  1912,  affirmed  upon  appeal,  with  an 
additional  award  of  costs,  on  the  7th  May,  1913.  This  judgment 
was,  on  the  17th  September,  1913,  by  an  assignment,  duly  re- 
corded in  the  office  of  the  clerk  of  the  Supreme  Court,  County 
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of  Erie,  State  of  New  York,  in  which  the  action  was  brought, 
assigned  to  Frederick  J.  Weber,  through  whom  the  present  claim- 
ant now  claims. 

The  action  in  which  the  judgment  was  recovered  by  Mrs.  Di 
Marco  was  brought  for  damages  by  reason  of  an  accident  in  which 
she  was  severely  injured  while  a passenger  on  one  of  the  defendant 
company’s  trains — the  accident  being,  as  it  was  found,  caused  by 
the  defendant  company’s  negligence. 

The  claim  put  forth  is,  that  Weber,  who  was  largely  interested 
in  the  company,  paid  the  claim  out  of  his  own  funds,  and  took  an 
assignment  of  the  judgment  to  himself,  so  as  to  prevent  the  com- 
pany being  put  out  of  business  by  the  immediate  enforcement  of 
the  judgment;  and  that,  as  the  original  judgment  was  entitled  to 
priority  over  the  debenture  mortgage,  as  a “ working  expense” 
of  the  railway,  his  assignee,  the  present  claimant,  is  now  entitled 
to  priority. 

The  Master*  has  found,  upon  the  evidence,  that  the  judgment 
was  paid  by  the  company  out  of  the  funds  of  the  company  in  part, 
and  out  of  money  lent  by  Weber  to  the  company  as  to  the  residue. 
I have  read  the  evidence  through  with  great  care  more  than  once, 
and  can  find  absolutely  nothing  to  justify  this  finding.  Weber’s 
story  stands  unshaken  upon  cross-examination  and  entirely 
uncontradicted,  and  it  is  plain  that  he  paid  the  money  out  of  his 
own  pocket  to  free  his  company  when  it  was  in  a tight  place. 

On  this  motion  affidavits  were  put  in  confirming  his  story.  If 
I had  any  doubt  as  to  the  facts  upon  the  evidence  taken  before  the 
Master,  I should  have  directed  a reference  back,  so  that  this 
supplemental  evidence  might  be  given  in  the  ordinary  way. 

The  Master  also  says  that  the  judgment  is  merged  and  gone 
because  sued  on  in  Ontario.  This  might  have  been  argued  at 
one  time,  but  that  time  is  long  since  past,  so  far  as  the  Courts  of 
Ontario  are  concerned. 

The  question  has  then  to  be  faced  upon  its  merits;  and,  in 
order  to  understand  the  situation,  the  statutes  must  be  examined 
with  some  care. 

By  the  Act  incorporating  the  company,  50  Viet.  ch.  76,  sec. 
18(0.),  the  directors  of  the  company  may  from  time  to  time  issue 
bonds  and  fco  secure  the  same  may  mortgage  the  undertaking  in 
the  manner  provided  by  the  Railway  Act  of  Ontario,  and  the 
provisions  of  that  Act  are  made  applicable. 
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Kilgour  v.  London  Street  R.W.  Co.  (1914),  30  O.L.R.  603, 
makes  it  plain  that,  by  the  provision  of  the  Interpretation  Act, 
7 Edw.  VII.  ch.  2,  sec.  7,  para.  48(6),  in  force  when  the  general 
Railway  Act  was  amended,  “as  regards  any  subsequent  trans- 
action, matter  or  thing,  ” the  reference  shall  be  deemed  to  be  a 
reference  to  the  general  Act  then  in  force. 

In  1906,  the  general  Act  was  recast,  and  6 Edw.  VII.  ch.  30, 
sec.  44,  deals  with  the  power  to  mortgage  and  the  effect  of  a mort- 
gage when  made.  The  mortgage  is  to  be  a charge  on  the  prop- 
erty, assets,  rents  and  revenues  of  the  company,  present  or  future, 
described  in  the  deed,  “but  such  rents  and  revenues  shall  be  sub- 
ject in  the  first  instance  to  the  payment  of  any  penalty  . . . 

and  next  to  the  payment  of  the  working  expenditure  of  the  rail- 
way. ” Section  45  makes  the  bonds  a first  charge  on  the  com- 
pany and  its  property  “save  and  except  as  hereinbefore  pro- 
vided.” 
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“Working  expenses”  are  defined  (sec.  2(24))  as  including 
many  things — inter  alia,  “all  expenses  of  maintenance  of  the 
railway,”  “expenses  of  or  incidental  to  working  the  railway,  and 
the  traffic  thereon,”  “and  generally  all  such  charges,  if  any,  not 
above  otherwise  specified,  as  in  all  cases  of  English  railway  com- 
panies are  usually  carried  to  the  debit  of  revenue  as  distinguished 
from  capital  account.”' 

“Working  expenditure,”  in  sec.  44,  means,  I think,  money 
properly  spent  for  “working  expenses,”  and  the  interpretation  is 
applicable. 

In  1910  the  mortgage  to  enforce  which  this  action  was  brought 
was  made,  and  by  the  Act  10  Edw.  VII.  ch.  138  it  is  confirmed. 
There  is  nothing  in  this  Act  which  interferes  with  the  provisions 
of  the  Railway  Act  giving  priority  to  “working  expenditure.” 

The  accident  which  gave  rise  to  the  litigation  resulting  in  the 
judgment  in  question  took  place  on  the  20th  February,  1911. 
Judgment  was  pronounced  on  the  23rd  February,  1912. 

In  1913,  the  Railway  Act  was  revised  and  amended,  3 & 4 Geo. 
V.  ch.  36,  and  by  that  Act  (sec.  48)  the  mortgage  charge  is  made 
subject  to  the  payment  of  penalties,  and  also  subject  to  the  pay- 
ment of  the  working  expenditure  of  the  railway.  “Working 
expenditure”  is  defined  (sec.  2 ( z ))  in  terms  which,  so  far  as  this 
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case  is  concerned,  are  substantially  similar  to  the  definition  of 
“working  expenses’7  in  the  earlier  Act. 

The  effect  of  the  change  is  to  make  working  expenditure  a 
charge  on  all  the  assets  of  the  company  having  priority  over  the 
mortgage,  instead  of  a prior  charge  on  “ rents  and  revenues” 
only. 

The  first  question  is,  whether  this  amendment,  having  regard 
to  the  Interpretation  Act,  has  made  this  claim  a charge  on  all  the 
assets  in  priority  to  the  mortgage. 

The  claim  constitutes  a working  expense  of  the  road — the  sum 
to  be  paid  for  damages  to  passengers  injured  in  an  accident  is  one 
which  would  be  “usually  carried  to  the  debit  of  revenue  as  dis- 
tinguished from  capital  account.”  The  statute  is  very  different 
from  that  under  which  In  re  Wrexham  Mold  and  Connatts  Quay 
R.W.  Co.,  [1900]  2 Ch.  436,  and  other  English  cases,  were  decided. 

Assuming  that  the  mortgage  does  not  confer  upon  the  bond- 
holders any  vested  right,  but  that  their  title  is  subject  always  to 
displacement  by  legislation  which  may  give  priority  to  working 
expenses,  how  does  the  matter  stand? 

Prior  to  1913,  this  claim  was  a prior  charge  upon  “rents  and 
revenue”  only,  and  a subsequent  charge  on  the  corpus. 


In  1913,  it  is  enacted  that,  “as  regards  any  subsequent  trans- 
action, matter  or  thing,”  a claim  such  as  this  shall  constitute  a 
prior  charge  on  capital.  This  is  how  the  interpretation  clause,  as 
I understand  it,  directs  the  new  enactment  to  be  applied. 

I can  find  no  way  in  which  this  claim  can  be  regarded  as  a 
“subsequent  transaction,  matter  or  thing..” 

The  assumption  upon  which  I arrive  at  this  conclusion  may  be 
too  favourable  to  the  claimant,  for  the  New  Brunswick  Court  in 
Barnhill  v.  Hampton  and  St.  Martins  R.W.  Co.  (1906),  3 N.B.  Eq. 
371,  regarded  the  security  of  the  bondholders  as  one  not  in  any 
way  impaired  by  the  subsequent  legislation — a conclusion  with 
which  I do  not  at  present  agree. 

A question  was  raised  before  me,  which  does  not  appear  to 
have  been  discussed  before  the  Master,  as  to  the  rights  of  the 
claimant,  upon  the  theory  that  there  were  rents  and  revenues 
which  were  charged  with  the  payment  of  this  claim  under  the 
earlier  legislation,  and  which  had  been  used  for  capital  expenses, 
so  that  the  moneys  realised  from  the  sale  and  now  awaiting  dis- 
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tribution  can  be  shewn  to  have  had  their  origin  in  funds  charged 
with  the  judgment  in  question.  Affidavits  are  filed  shewing  that 
there  may  bs  some  foundation  for  this  claim.  I do  not  think  I 
should  deal  with  this  in  any  way  that  may  prejudice  the  rights  of 
either  party  when  this  claim  is  to  be  finally  determined;  so,  while 
I affirm  the  Master  on  the  ground  indicated,  I do  so  giving  leave 
to  the  claimant,  if  so  advised,  within  one  month,  to  make  a 
claim  before  the  Master  upon  the  basis  of  having  some  right  to 
some  part  of  the  money  to  be  distributed  as  representing  rents  and 
revenue  of  the  company  liable  to  pay  the  plaintiff’s  judgment — 
this  leave  being  without  prejudice  to  the  rights  of  either  party  with 
regard  to  the  merits  of  such  claim. 

Having  regard  to  all  the  circumstances,  it  is  not  a case  for 
costs. 


[APPELLATE  DIVISION.] 


Anning  v.  Anning. 


Husband  and  Wife — Conveyance  of  Land  by  Husband  to  Wife — Registration — 
Oral  Agreement  that  Property  to  Become  Wife’s  only  in  Event  of  her  Sur- 
viving her  Husband — Predecease  of  Wife — Issue  as  to  Ownership — Evidence 
— Corroboration — Delivery  of  Deed — Condition  as  to  Survival — Trust- 
Statute  of  Frauds — Improvidence. 

Land  was  conveyed  by  the  plaintiff  to  his  wife,  by  a deed  absolute  in  form, 
which  was  duly  registered  by  the  plaintiff  or  with  his  approval.  The  plain- 
tiff retained  in  his  possession  the  title  deeds  and  the  duplicate  of  the  regis- 
tered deed  to  his  wife.  A mortgage  of  the  land  was  afterwards  executed 
by  the  wife,  at  the  instance  of  the  plaintiff,  who  produced  the  duplicate 
deed  for  the  purpose  of  having  the  mortgage  prepared.  The  wife  died; 
and  the  plaintiff,  who  was,  and  had  ever  since  been,  in  possession,  asserted 
ownership  of  the  land,  notwithstanding  the  deed: — 

Held  (Meredith,  C.J.C.P.,  .dissenting),  that  the  deed  to  the  wife  was  duly 
delivered ; the  delivery  was  not  conditional  on  the  wife  surviving  the  plain- 
tiff ; nor  did  she,  upon  the  evidence,  hold  as  trustee  for  him ; nor  was  the 
transaction  void  for  improvidence. 

Even  if  full  credit  were  given  to  the  plaintiff's  story  of  an  agreement  between 
himself  and  his  wife  that  the  land  should  be  conveyed  to  her  but  that  the 
conveyance  should  be  effective  only  in  the  event  of  her  surviving  him,  the 
case  would  fail  for  lack  of  corroboration;  but  the  story  was,  in  the  circum- 
stances, incredible. 

Per  Meredith,  C.J.C.P. : — The  wife  had  no  right  to  the  land,  at  law  or  in 
equity,  apart  from  that  which  was  conveyed  to  her  by  the  deed. 

(2)  Mere  registration  of  a deed  is  not  deliver  of  it;  it  is  but  circumstantial 
evidence  of  delivery.  A conditional  delivery  may  be  proved  by  circum- 
stantial evidence,  and  the  condition  will  be  given  effect  to  in  a Court  of 
law.  If  there  were  no  delivery,  the  wife  took  nothing;  if  the  deed  were 
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a testamentary  instrument,  she  took  nothing;  if  it  were  a deed  subject  to 
the  condition  that  the  wife  should  survive  the  grantor,  she  took  nothing 
at  law  or  in  equity.  Even  if  the  delivery  were  not  made  subject  to  any 
condition,  though  the  wife  would  at  law  take  according  to  the  tenour  of 
the  deed,  equity  would  give  effect  to  the  agreement  upon  which,  and 
the  intention  and  purpose  with  which,  it  was  made;  and  her  heirs  at  law 
had  no  higher  right  than  she  had. 

(3)  If  the  deed  conveyed,  at  law,  the  land  to  the  wife  absolutely,  in  equity 
she  became  a bare  trustee  for  the  plaintiff,  in  the  event  that  happened; 
and  the  trust  could  be  enforced,  though  not  expressed  in  writing,  having 
been  carried  into  effect  ever  since  the  deed  was  made,  and  because  it  would 
be  a fraud  on  the  part  of  the  defendants,  some  of  the  children  of  the  plaintiff 
and  his  wife,  as  it  would  have  been  on  the  part  of  their  mother,  having 
got  an  estate  in  the  land  on  such  a trust,  to  take  advantage  of  the  Statute 
of  Frauds  in  order  to  convert  the  property  to  their  or  her  own  use.  The 
defendants  were  in  reality  seeking  the  aid  of  a court  of  equity  to  enable 
them  to  get  the  fruits  of  such  a breach  of  trust;  the  plaintiff,  being  in 
possession,  was  seeking  nothing;  and  so  corroboration  was  not  required; 
but,  if  it  were,  the  circumstances  abundantly  corroborated  him. 

(4)  And,  if  that  were  not  so,  the  transaction  by  which  the  wife  acquired  title 
was  invalid  in  equity  because  of  improvidence. 

An  issue  as  to  the  ownership  of  a house  and  land,  tried  by 
Sutherland,  J.,  without  a jury,  at  Toronto. 

R.  McKay,  K.C.,  for  the  plaintiffs. 

E.  P.  Brown,  for  the  defendants. 


June  27.  Sutherland,  J. : — By  deed  bearing  date  the  8th 
November,  1900,  from  one  Ida  D.  Alexandra,  the  plaintiff 
Charles  Henry  Anning  (described  therein  as  Henry  Anning) 
became  the  owner  of  that  part  of  lot  13  (street  number  61)  on 
the  easterly  side  of  McCaul  street,  in  the  city  of  Toronto,  more 
particularly  therein  described,  the  price  paid  therefor  being 
$4,300. 

On  the  8th  October,  1901,  Anning  conveyed  the  property  to 
his  wife,  Jane  Anning,  in  consideration  of  natural  love  and  affection 
and  the  sum  of  $1.  On  the  same  day,  he  also,  by  bill  of  sale, 
sold,  assigned,  and  transferred  to  her  the  goods,  chattels,  and 
household  furniture  in  the  said  premises.  Both  deed  and  bill 
of  sale  were  duly  recorded,  at  the  instance  of  the  husband  ap- 
parently. Jane  Anning  died  on  or  about  the  22nd  June,  1906, 
intestate. 

An  application  for  a partition  of  her  said  real  estate  having 
been  begun  by  certain  of  the  sons  and  daughters,  a motion  was 
made  and  an  issue  directed,  which  is  the  matter  in  question  in 
this  action  and  is  as  follows:  — Whether  the  said  real  estate  “is 
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the  property  of  the  plaintiff  Charles  H.  Anning  the  elder,  as 
against  the  claim  of  the  personal  representatives  or  the  husband 
and  issue  of  ” the  said  Jane  Anning. 

Charles  H.  Anning  the  elder  and  Jane  Anning  were  married 
in  England,  and  came  to  Canada  about  thirty  years  ago.  The 
husband  brought  with  him  some  £200  or  £300;  and  it  does  not 
appear  that  the  wife  then  had  any  money.  They  entered  into 
business  as  restaurant-keepers  in  Toronto,  and  changed  their 
place  of  business  several  times.  This  business  was  apparently 
carried  on  always  in  the  name  of  the  husband,  and  he  did  work 
and  exercised  certain  oversight  in  connection  therewith.  The 
wife,  however,  always  took  an  active  part  in  the  work  and  manage- 
ment of  the  business.  They  were  assisted  from  time  to  time  by 
some  of  the  children  while  they  remained  at  home. 

In  the  earlier  years  the  restaurant  business  seems  to  have  been 
carried  on  successfully  Later  on,  they  went  into  the  hotel 
business  for  a time  and  were  not  successful. 

There  is  some  conflict  in  the  evidence  as  to  whether  the  pur- 
chase of  the  house  and  lot  in  question  was  at  the  suggestion  of  the 
husband  or  wife.  Apparently  he  had  in  his  possession  and  paid 
the  cash  necessary  for  the  down-payment  on  the  purchase,  though 
it  is  more  than  probable  that  the  wife  had  as  much  to  do  with 
earning  the  money  as  he  had.  The  house  was  used  for  a boarding- 
house, and  upon  the  evidence  I have  come  to  the  conclusion  and 
find  that,  after  they  began  to  live  therein,  the  wife  was  the  manager 
and  controller  of  the  business  and  received  and  disbursed  the 
moneys  connected  therewith. 

The  husband  was  several  years  the  older,  and  apparently 
by  this  time  was  not  in  very  good  health,  was  unable  to  do  much 
work,  and  in  fact  did  little  or  nothing  in  connection  with  the 
business.  The  mortgage  which  was  upon  the  property  was 
paid  off  in  due  course  from  the  moneys  earned  in  the  business. 
When  the  wife  died,  the  husband  continued  for  a time  to  reside 
upon  the  property.  A year  or  two  after,  he  returned  to  England, 
and  the  property  was  rented,  the  rents  for  a time  at  all  events 
being  collected  by  one  of  the  daughters  and  forwarded  to  him 
there.  Before  going,  he  sold  the  furniture  and  chattel  property. 
He  remarried,  and  is  now  about  78  years  of  age. 

After  the  death  of  their  mother,  the  children  at  first  seemed 
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disposed  to  let  matters  stand  as  they  were  until  the  father’s 
death.  His  second  marriage,  however,  seems  to  have  created 
concern  in  the  minds  of  some  of  them.  In  this  suit  they  are 
divided  in  attitude  towards  the  father  and  his  claim  that,  not- 
withstanding the  deed  to  the  mother,  the  property  belongs  to 
him. 

Edith  Ruth  Gardiner  is  a plaintiff  and  one  of  the  children 
who  is  supporting  her  father’s  claim.  Her  husband  died  some 
years  ago,  and  in  connection  with  his  estate  a mortgage  was 
given  on  the  19th  December,  1904,  by  Jane  Anning,  her  mother, 
to  her,  for  $2,000,  on  the  lands  in  question  herein.  The  mortgage 
was  apparently  given  to  represent  moneys  of  the  estate  of  Mrs. 
Gardiner’s  husband  held  in  trust  by  her  for  their  children  which 
she  wished  to  use  in  connection  with  the  estate,  but  which  she 
desired  to  have  secured  by  some  document  which  would  protect 
the  children.  She  says  that  she  applied  to  her  mother  and  asked 
her  to  consult  the  father  and  see  if  he  would  consent  to  this 
mortgage  being  given,  and  thereafter  it  was  executed  in  her 
favour  by  her  mother. 

The  evidence  of  the  father  was  taken  under  commission  in 
England,  and  appears  to  be  in  some  respects  confused  and  un- 
satisfactory, as  might  be  expected  in  the  case  of  a man  of  his 
age.  He  testifies  that,  in  consequence  of  his  daughter  Mrs. 
Gardiner  having  had  considerable  trouble  about  her  husband’s 
estate  after  his  death,  he  was  led  to  consider  what  might  happen 
if  he  himself  were  to  die  before  his  wife.  I quote  from  his  evi- 
dence : — 

“Of  course,  I turned  over  my  property,  deeded  it  over,  to 
my  wife,  and  the  furniture  and  everything. 

“Q.  Did  you  have  any  talk  with  your  wife  before  that  was 
done?  A.  Yes. 

“Q.  How  was  it  done?  A.  We  had  been  talking  it  over 
among  me  and  her.  We  talked  about  it  after  she  had  been 
gone  to  rest. 

“Q.  What  was  the  talk  about,  and  what  was  the  arrange- 
ment? A.  The  arrangement  was  that  if  I died  first  she  should 
have  everything,  and  if  she  died  first  everything  was  to  be  turned 
over  to  me  as  it  was,,  my  deeds  and  papers;  everything  was  to 
be  turned  over  to  me. 
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“Q.  How  was  that  arranged  to  be  carried  out?  A.  I had  it 
in  my  own  hands,  as  you  may  say,  under  lock  and  key  in  the 
house. 

“Q.  What  was  it  you  had  under  your  own  hands?  A.  All 
the  deeds  and  titles,  and  this  transferring  of  the  furniture  and 
everything. 

“Q.  How  was  that?  What  was  the  arrangement  to  be  made 
about  it?  A.  Simply  verbal. 

“Q.  Simply  verbal  between  yourself  and  your  wife?  A.  Yes. 
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“Q.  What  did  you  say  to  her  about  this  deed?  A.  I might 
have  said,  ‘Dear,  I will  give  it  all  to  you  if  I turn  up  my  pins 
before  you/  and  she  would  tell  me  the  same.  She  would  say, 
‘Father,  you  shall  have  it  all  if  I die  first.’ 

“Q.  Do  you  remember  what  was  said?  A.  In  a simple 
little  way  like  that,  in  a jesting  way. 

“Q.  Do  you  profess  to  remember  what  was  said?  A.  I 
could  not  tell  you  word  for  word;  it  is  impossible. 

“Q.  Had  your  wife  no  money  put  away  at  all  at  this  time? 
A.  Not  a shilling. 

“Q.  Do  you  remember  what  was  said  to  you  any  more  than 
you  have  told  me,  or  have  you  told  me  as  best  you  can'?  A.  No. 

“Q.  You  have  told  it  to  me  as  best  you  can?  A.  No,  we  very 
often  used  to  have  a little  chat  over  it. 

“Q.  Who  acted  for  you  in  drawing  the  deed?  A.  Mr.  Grant. 

“Q.  What  instructions  did  you  give  him  with  regard  to  it? 
A.  Just  like  any  other. 

“Q.  What  did  you  tell  him  to  do?  A.  I could  not  tell  you 
exactly  word  by  word.  I would  give  him  the  outlines  and  he 
would  draw  it  up.  That  is  what  you  do  mostly  when  you  go 
to  a lawyer. 

“Q.  What  did  you  tell  him  you  wanted  done?  A.  To  draw 
it  up  so  that,  if  I should  die  before  my  wife,  my  wife  should  have 
the  full  benefit,  and  nobody  else  should  have  anything  in  it  at 
all.  If  she  dies  everything  to  come  to  me  without  any  bother 

or  trouble. 

“Q.  Is  that  what  you  told  Mr.  Grant  to  do?  A.  Yes.” 

The  children  were  not  apparently  consulted  at  the  time  the 
deed  from  the  husband  to  the  wife  was  made.  The  deed  and 
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bill  of  sale  were  drawn  by  Mr.  Gideon  Grant,  a solicitor  of  ex- 
perience, who  gave  evidence  at  the  trial.  He  thinks  that  the 
daughter,  Mrs.  Gardiner,  for  whom  he  had  done  some  business 
in  connection  with  her  husband’s  estate,  came  in  with  the  father 
when  instructions  were  given  therefor.  He  says  that,  apart  from 
the  entries  in  his  books  to  the  effect  that  he  received  instructions 
to  prepare  a deed  and  bill  of  sale,  he  cannot  say  what  was  told 
to  him  at  the  time.  Mrs.  Gardiner  said  at  the  trial  that  until  this 
litigation  arose  she  did  not  know  that  the  property  had  been 
transferred  to  her  mother.  I think  she  is  mistaken  in  this. 
Apart  from  the  evidence  of  Mr.  Grant,  it  appears  that  at  the  time 
her  mother  was  giving  her  the  mortgage  referred  to  on  the  property 
in  question,  a letter  was  written  to  her  on  the  21st  December, 
1904,  by  Messrs.  McKay,  Dods,  & Grant,  her  solicitors,  with 
reference  thereto.  In  that  letter  there  is  this  statement:  “The 
description  in  the  deed  to  Mrs.  Anning  also  grants  a right  of 
way”  etc.  The  mortgage  itself  to  her  was  executed  of  course 
by  Mrs.  Anning. 

Frank  Anning  testified  that  he  knew  about  the  purchase  of 
the  McCaul  street  property,  and  went  with  his  father  when  he 
paid  the  deposit-money.  He  also  said  that  he  heard  his  father 
say  that  he  would  not  like  to  drop  off  thinking  the  property  would 
fall  into  any  one’s  hands  but  hers,  and  would  like  her  to  be  secured. 
Also  that  he  heard  his  mother  say  that  she  would  not  like  to  see 
the  father  lose  it  on  account  of  having  transferred  it  to  her.  He 
says  that  he  did  not  hear  it  spoken  of  as  hers  until  after  she  died, 
but  knew  they  were  talking  of  transferring  it  to  her  at  the  time 
he  was  saying  he  would  not  like  to  drop  off  and  let  the  property 
go  to  any  one  but  her.  He  also  said  that  when  the  mortgage 
was  paid  off  the  father  took  the  money  from  his  pocket  to  make 
the  payment. 

When,  on  the  12th  June,  1914,  a letter  was  written  on  behalf 
of  four  of  the  heirs  to  him,  stating  that,  by  reason  of  the  death 
of  his  wife  intestate,  they  were  interested  in  the  property  as 
her  .next  of  kin,  the  father  consulted  a lawyer  in  England,  who 
wrote  in  reply  as  follows:  “Your  clients  appear  to  be  in  error, 
as  the  property  never  belonged  to  Mrs.  Anning.  We  have  the 
deeds  in  our  custody,  and  find  that  the  house  was  conveyed 
to  Mr.  Anning  on  the  8th  November,  1900,  and  there  is  a certifi- 
cate of  registration  on  the  9th  November,  1900.” 
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In  his  evidence  taken  under  commission,  Anning  said  that  he 
told  them  before  they  wrote  this  letter  that  there  had  been  no 
further  deed,  that  is,  a deed  to  his  wife.  He  also  seemed  to  think 
that,  so  long  as  he  had  possession  of  the  title-deeds,  even  though 
the  deed  and  bill  of  sale  were  executed  and  registered,  his  wife 
could  have  no  interest  in  the  property  passing  thereunder.  He 
gave  a very  confused  account  of  the  possession  of  the  title-deeds 
after  their  registration,  and  it  was  said  at  the  trial  that  the  deed 
to  Mrs.  Anning  and  the  bill  of  sale  had  been  lost  in  some  way. 

Charles  H.  Anning  junior  testified  that  he  was  living  in  the 
McCaul  street  house  during  the  latter  portion  of  his  mother’s 
ifetime.  He  said  that  he  always  thought  his  mother  was  running 
the  boarding-house  business,  and  that  she  did  everything,  except 
that  the  father  carved  the  meat.  He  says  he  never  saw  any  one 
take  money  from  the  boarders  except  the  mother.  Mrs.  Riley 
also  said  that  in  late  years  her  mother  had  always  handled  the 
money  and  managed  the  business,  and  that  the  burden  of  the 
work  was  upon  her  always.  She  says  that  she  knew  the  father 
had  made  the  property  over  to  her  mother,  and  that  Mrs.  Gardiner 
always  spoke  of  it  as  “ mother’s  property.”  She  also  stated 
that  her  mother  said,  in  her  father’s  presence,  that  the  property 
was  hers.  She  was  not  able  to  recall  any  definite  time  when  the 
father  and  mother  spoke  of  the  property  as  the  mother’s,  but 
thought  it  was  on  several  occasions. 

Bessie  Evans,  another  sister,  said  that  the  mother  was  the 
real  manager  of  the  business  which  the  father  and  mother  were 
engaged  in  ever  since  they  came  to  the  country.  While  they 
carried  on  the  restaurant  business,  the  money  was  paid  to  her 
mother  or  to  another  sister  or  to  herself,  and  the  father  had 
nothing  to  do  with  it.  She  said  she  had  no  recollection  of  the 
deed  being  given,  but,  after  the  year  1901,  the  father  said  it  was 
the  mother  who  owned  the  property,  and  that  he  would  say,  if 
we  received  any  money,  to  give  it  to  the  mother.  It  is  her  money, 
he  would  say,  not  mine.  She  recalled  him  speaking  of  the  property 
as  the  mother’s  before  the  latter  went  to  the  hospital  shortly 
before  her  death.  She  also  testified  that  the  mother  kept  the 
money  in  a tin  box,  under  lock  and  key,  in  her  own  room,  and 
that  she  was  often  sent  by  the  mother  to  get  money  from  the  box. 

While,  on  the  unsupported  evidence  of  a surviving  spouse, 
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the  inference  that  a gift  to  the  deceased  spouse  may  be  rebutted 
by  the  uncorroborated  evidence  of  the  survivor  ( Green  v.  Car  till 
(1877),  4 Ch.  D.  882),  the  evidence  must  be  clear  and  unequivocal : 
see  In  re  Whittaker  (1882),  21  Ch.  D.  657;  Eversley’s  Law  of 
Domestic  Relations,  3rd  ed.,  p.  301. 

There  is  here  no  written  acknowledgment  on  the  part  of  the 
wife,  and  the  Statute  of  Frauds  would  be  a bar  to  the  husband’s 
claim,  unless  it  should  appear  from  the  evidence  that  that  would 
be  a fraud  on  him.  Reference  to  In  re  Duke  of  Marlborough , 
[1894]  2 Ch.  133;  Rochefoucauld  v.  Boustead,  [1897]  1 Ch.  196; 
McLeod  v.  Lawson  (1906),  8 O.W.R.  213;  Barton  v.  McMillan 
(1892),  20  S.C.R.  403;  Windsor  Auto  Sales  Agency  v.  Martin 
(1915),  33  O.L.R.  354. 

I am  unable  to  place  any  great  reliance  on  the  evidence  of 
the  husband  to  the  effect  that  there  was  any  agreement  between 
him  and  his  wife,  at  the  time  the  deed  was  made  to  her,  that  in 
case  of  her  predeceasing  him  the  property  should  revert  to  him. 
I think  it  is  more  than  likely  that  the  money  paid  by  the  husband 
at  the  time  that  he  obtained  a deed  of  the  property  was  money 
which  the  wife  had  been  mainly  instrumental  in  earning.  There 
can  be  little  doubt  that  after  the  property  was  bought  the  husband 
was  largely  dependent  upon  her  work  and  efforts.  I think  he 
realised  that  it  was  only  just  and  fair  that  he  should  turn  the 
property  over  to  her  as  he  did.  I think,  after  the  making  of  the 
deed,  he  admitted  it  to  be  hers. 

Upon  all  the  evidence  I have  come  to  the  conclusion  that  the 
issue  must  be  found  adversely  to  the  claim  of  the  husband,  and 
that  the  property  in  question  must  be  held  to  belong  to  the 
estate  of  the  wife. 

The  plaintiffs  in  the  issue,  Charles  H.  Anning  the  elder  et  al., 
will  pay  the  costs  of  the  defendants. 

The  plaintiffs  appealed  from  the  judgment  of  Sutherland,  J. 

October  31.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Middleton,  and  Masten,  JJ. 

Gideon  Grant,  for  the  appellants,  stated  that  the  issue  between 
the  parties  was  whether  the  property  in  question  formed  part 
of  the  estate  of  the  plaintiff  Charles  Henry  Anning,  or  of  his 
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deceased  wife.  The  evidence  of  the  surviving  spouse  is  sufficient 
to  rebut  the  presumption  of  an  absolute  gift  to  the  wife:  In  re 
Duke  of  Marlborough , [1894]  2 Ch.  133.  Under  the  circumstances 
of  the  case,  there  was  a resulting  trust  in  favour  of  the  husband: 
Marshal  v.  Crutwell  (1875),  L.R.  20  Eq.  328.  The  question  is 
as  to  the  intention  of  the  parties,  and  the  fact  that  the  husband 
remained  in  possession  of  the  title-deeds  is  in  favour  of  his  con- 
tention. The  registration  of  the  deed  does  not  affect  the  position 
of  husband  and  wife  dealing  together.  The  defendants  are 
disentitled  by  reason  of  their  long  delay  in  asserting  their  claim. 

W.  J.  McWhinney,  K.C.,  for  the  defendants,  the  respondents, 
argued  that  the  case  at  bar  was  distinguishable  from  the  Marl- 
borough case,  in  which  there  was  evidence  of  oral  declarations 
by  the  husband  in  favour  of  the  wife’s  contention.  He  referred 
to  In  re  Whittaker , 21  Ch.  D.  657;  Re  Laws  (1881),  28  Gr.  382. 
In  such  cases  as  Scheuerman  v.  Scheuerman  (1916),  52  S.C.R 
625,  there  is  an  element  of  fraud  which  does  not  exist  here. 

Grant , in  reply,  argued  that  the  Marlborough  case  was  strongly 
in  favour  of  the  appellants,  and  referred  to  Windsor  Auto  Sales 
Agency  v.  Martin,  33  O.L.R.  354;  Young  v.  Ward  (1897),  24 
A.R. 147. 

December  29.  Middleton,  J. : — This  case  has  given  me 
anxiety,  as  I have  the  misfortune  to  differ  from  my  Lord  the  Chief 
Justice.  Were  it  not  for  his  views,  I should  have  regarded  the 
case  as  free  from  all  serious  difficulty — and  I should  have  been 
content  simply  to  express  my  concurrence  with  the  judgment 
appealed  from. 

On  the  9th  November,  1900,  the  land  was  bought  by  and 
conveyed  to  Charles  Henry  Anning,  and  no  one  has  contended  that 
at  that  time  his  wife  had  any  claim,  legal  or  equitable,  thereto. 

On  the  18th  October,  1901,  Anning  conveyed  the  land  to  his 
wife,  “in  consideration  of  natural  love  and  affection  and  the 
sum  of  one  dollar.” 

On  the  same  day,  Anning,  for  the  like  consideration,  conveyed 
certain  chattels,  being  all  the  furniture  in  the  house,  to  his  wife. 

Each  instrument  recites  the  intention  to  confer  an  absolute 
title  upon  the  wife. 

Each  instrument  on  its  face  purports  to  be  “signed,  sealed, 
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and  delivered,”  and  is  witnessed  by  Mr.  Grant,  an  experienced 
solicitor,  and  on  each  is  endorsed  an  affidavit  by  him  that  the 
deed  was  “duly  signed,  sealed,  and  executed.” 


The  deed  was  registered  on  the  21st  October,  1901,  and  the 
bill  of  sale  was  duly  filed. 

The  reason  assigned  by  Anning  for  these  conveyances  is  one 
that  shews  that  the  transaction  was  intended  to  be  and  was  a 
real  one. 

He  was  then  in  poor  health,  and  expected  an  early  demise. 
His  wife  was  much  younger  and  in  good  health.  She  had  been 
a good  wife  to  him,  and  had  taken  a large  part  in  the  conduct 
of  his  business.  There  had  been  trouble  in  the  family  over  some 
difficulty  in  securing  a bond  for  administration  when  a son-in-law 
died,  and  Anning  determined  to  place  the  property  in  his  wife's 
name  so  that  she  would  have  no  trouble  in  the  event  of  his  death. 
The  gift  to  the  wife  was,  I think,  intended  to  be  an  actual  gift, 
immediately  operative,  and  without  any  condition.  The  plaintiff 
now  says  that  this  was  not  the  case,  but  that  the  arrangement 
was  that  the  property  was  to  become  the  wife’s  only  in  the  event 
of  her  surviving  him. 

I find  this  statement  incredible,  because  the  plaintiff  says 
that  this  intention  was  communicated  to  his  solicitor  at  the 
time.  Mr.  Grant  would  never  have  drawn  the  documents  as 
he  did  without  first  satisfying  himself  that  they  expressed  the 
real  intention  of  the  parties. 

The  truth  is  that  the  property  was  intended  to  be  the  wife’s, 
and  that  the  event  which  happened  was  not  expected  or  con- 
templated; as  the  plaintiff  says,  “But  unfortunately  I lived 
longer  than  her.” 

An  attempt  is  now  made  to  suggest  that  the  deeds  were  not 
delivered.  To  establish  that  a deed  which  has  been  registered 
by  the  grantor  or  with  his  full  knowledge  and  approval  was  not 
delivered  ought  to  be  an  impossible  task.  A deed  cannot  be 
registered  unless  and  until  it  is  a complete  and  operative  instru- 
ment. 

In  this  case,  in  December,  1904,  a mortgage  was  made  by  the 
wife  with  the  knowledge  and  consent  of  the  husband — this  could 
only  have  been  effectual  if  the  deed  was  delivered,  and  this 
forms  an  additional  reason  for  upholding  it. 
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The  husband  seems  to  have  fallen  into  error,  thinking  that 
the  only  conveyance  was  the  duplicate  of  the  deed,  which  he 
says  he  retained  in  his  possession,  and  that  so  long  as  he  retained 
.it  he  retained  some  dominion  over  the  property.  The  recorded 
instrument  ceased  to  be  in  his  custody  or  control  when  it  was 
registered. 

It  is  said  that  the  production  of  the  duplicate  deed  from  the 
tin  box  in  which  it  was  kept,  for  the  purpose  of  having  the  mort- 
gage of  1904  prepared,  amounted  to  a conditional  delivery,  “ con- 
ditioned on  the  wife’s  surviving  her  husband.”  Such  a delivery, 
as  was  no  doubt  well  known  to  the  solicitor  preparing  the  deed, 
was  quite  nugatory.  The  deed,  unless  executed  in  such  form 
as  to  amount  to  a testamentary  instrument,  would  be  void: 
Foundling  Hospital  Governors  and  Guardians  v.  Crane,  [1911] 
2 K.B.  367. 

The  next  suggestion  is  that  the  wife  held  as  trustee  for  her 
husband.  This  is  clearly  contrary  to  the  facts.  She  was  made 
the  beneficial  owner  of  the  property — the  idea  of  a trust  never 
entered  the  mind  of  either  husband  or  wife. 

Then  it  is  said  that  the  transaction  was  void  for  improvidence. 
No  such  case  was  made  upon  the  evidence.  Nor  was  it  suggested 
by  counsel  upon  the  argument.  The  whole  trouble  arises  from 
the  fact  that  this  old  man  has  now  married  a second  time,  and 
regrets  the  conveyance  to  his  first  wife,  and  so  seeks  to  avoid  it 
by  any  means,  fair  or  foul. 

The  case  would,  I think,  fail,  even  if  full  credit  were  given 
to  the  plaintiff,  for  lack  of  any  corroboration — but  it  also  fails, 
so  far  as  I am  concerned,  from  the  fact  that  I do  not  credit  the 
story  told.  It  is  asked,  why  not  believe  the  plaintiff?  I have 
already  pointed  out  that  in  the  vital  matter  his  story  is  not  only  in 
conflict  with  the  documents  but  also  in  conflict  with  the  evidence 
of  his  solicitor  and  with  what  is  probable,  having  regard  to  the 
circumstances.  No  solicitor  would  have  prepared  the  deeds 
in  question  on  the  instructions  sworn  to. 

But  another  matter  indicates  the  character  of  the  man.  The 
deed  is  not  produced  and  is  not  satisfactorily  accounted  for — it 
may  be  lost  or  it  may  be  destroyed.  As  already  said,  and  as 
stated  by  the  plaintiff  in  his  reasons,  the  plaintiff  was  not  used 
to  the  system  of  registration,  and  so  thought  the  document  in 
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his  control  of  great  importance.  If  he  destroyed  it,  the  property 
was  his. 

When  a claim  was  made  by  the  children,  based  on  the  wife’s 
title,  he  consulted  a solicitor,  and  the  answer  made  to  their  propo- 
sition that  he  should  have  the  rents  for  life,  but  should  acknow- 
ledge the  title  of  his  children  to  the  remainder,  so  that  any  question 
of  the.  Statute  of  Limitations  might  be  avoided,  was:  “Your 
clients  appear  to  be  in  error,  as  the  property  never  belonged  to 
Mrs.  Anning.  We  have  the  deeds  in  our  custody  and  find  that 
the  house  was  conveyed  to  Mr.  Anning  on  the  8th  November, 
1900.”  Was  it  honest  to  conceal  the  deed  to  the  wife  at  that 
time? 

There  are  other  matters,  but  this  is  enough  to  shew  that  the 
plaintiff’s  evidence  must  be  received  with  caution. 

The  appeal  should  be  dismissed  with  costs. 

Riddell,  J.,  concurred. 

Masten,  J.,  agreed  in  the  result. 

Meredith,  C.J.C.P.  (dissenting): — This  appeal  arises  out  of 
the  trial  of  an  issue,  directed  to  be  tried  for  the  purpose  of  deter- 
mining : whether  the  defendants  in  it  have  any  such  title  to  or 
interest  in  the  land  in  question  as  would  entitle  them  to  a par- 
tition of  it. 

They  commenced  summary  proceedings  for  partition  or  sale 
of  the  lands  in  the  High  Court  Division  of  this  Court,  in  accord- 
ance with  the  old  Chancery  practice,  which  became  part  of  the 
practice  of  the  united  Courts  at  the  fusion  of  law  and  equity 
by  means  of  the  Judicature  Acts. 

Charles  Henry  Anning  the  elder  is  the  father  of  all  the  other 
parties  to  the  issue  and  partition  proceedings;  and  he  is,  and 
always  has  been,  in  possession  of  the  land  in  question,  either  in 
person  or  by  his  tenants.  The  defendants  in  the  issue,  who 
were  the  plaintiffs  in  the  partition  proceedings,  claim  to  be 
entitled  each  to  an  undivided  share  of  the  land  as  heirs  at  law  of 
the  mother,  who  was,  as  they  assert,  the  owner  in  fee  of  the 
land  at  the  time  of  her  death,  and  who,  it  is  admitted,  died  in- 
testate. The  other  children  have  been  made  parties  to  the  issue 
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as  plaintiffs,  though  they  have  never  made  any  claim  to  any 
title  to  or  interest  in  the  land,  but  admit  and  have  always  admitted 
their  father’s  right  and  title  to  it  absolutely. 

It  is  difficult  to  understand  why,  in  these  circumstances,  the 
father  was  made  a plaintiff  in  the  issue,  the  rule,  for  obvious 
reasons,  being  that  those  who  seek  to  disturb  the  existing  state 
of  affairs  should  have  the  onus  of  proof  of  their  right  to  do  so  put 
upon  them:  and  it  is  equally  difficult  to  understand  why  the 
children  who  make  no  claim  to  the  land  should  also  be  made 
plaintiffs  and  have  the  onus  of  proof  of  their  father’s  title,  in 
which  they  have  no  interest  in  law  or  equity,  also  put  upon  them, 
at  the  risk  of  having  to  pay  the  costs  of  the  issue  if  their  father 
fails  to  prove  his  title. 

But  thus  the  issue  came  on  for  trial,  which,  after  trial,  has 
been  found  against  the  plaintiffs  who  have  been  ordered  to  pay 
the  costs  of  it. 

The  proceedings  at  the  trial  shew  that  four  questions  arose 
in  the  contest  between  the  father  and  his  children  the  defendants, 
and  that  the  true  answer  to  any  one  of  these  questions  may 
answer  the  question  of  ownership  of  the  land,  the  one  question 
substantially  in  issue  between  these  parties.  But  two  of  the 
questions  only  appear  to  have  been  considered  by  the  trial  Judge: 
two  only  are  referred  to  in  his  otherwise  comprehensive  and 
painstaken  reasons  for  his  judgment;  and  therefore  it  is  the 
more  necessary  that  the  questions  not  dealt  with  by  him  should 
now  be  considered  with  the  utmost  care. 

The  four  questions  are: — (1)  Had  the  wife  of  the  plaintiff 
Charles  Iienry  Anning  the  elder,  and  mother  of  the  other  parties 
to  the  issue,  any  right  at  law  or  in  equity  to  the  land  in  question 
apart  from  that  which,  if  any,  the  deed  which  is  the  subject-matter 
of  the  next  question  conveyed  to  her?  (2)  Did  the  dsed  from 
her  husband  to  her,  dated  the  18th  October,  1901,  ever  become 
effective  so  as  to  confer  upon  her  absolutely  the  title  to  the  land? 
(3)  If  so,  was  it  so  conveyed  subject  to  a trust,  enforceable  in 
equity,  under  which  her  husband  is  now  entitled  in  equity  to 
the  land  absolutely?  And  (4),  if  not,  was  the  transaction,  under 
which  she  so  acquired  title  absolutely,  invalid  in  equity  because 
of  improvidence? 

The  first  question  I cannot  consider  reasonably  arguable  in 
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the  defendants’  favour.  Their  mother  never  had  any  means, 
her  husband  had,  and  all  the  property  ever  acquired  was  acquired 
by  him  in  his  own  name.  The  contract  for  the  purchase  of  this 
land  was  made  by  him  and  in  his  own  name.  It  is,  no  doubt,  quite 
true  that  his  wife  worked  well  in  the  businesses  that  were  carried 
on  by  him,  and  helped  to  earn  the  means  by  which  the  family 
was  supported,  as  well  as  such  money  as  the  man  saved  and  so  was 
able  to  put  into  the  several  properties  which  he  purchased;  but 
so  do  the  majority  of  the  wives  of  those  who  accumulate  some 
property,  as  this  man  did:  see  Young  v.  Ward,  24  A.R.  147;  and 
Marshal  v.  Crutwell,  L.R.  20  Eq.  328. 

There  are  those  who  speak  of  the  law  in  this  respect  in  harsh 
terms,  but  generally  because  they  are  quite  ignorant  of  the  law, 
and  take  no  pains  to  learn  the  truth.  So  long  as  a husband  has 
no  interest  in  his  wife’s  property,  or  control  over  it,  and  cannot 
pledge  her  credit  for  any  debts,  nor  require  her  to  support  him, 
but  the  wife  has  an  interest  in  her  husband’s  land,  can  pledge 
his  credit  for  some  debts,  and  can  compel  him  to  support  her  in 
a manner  befitting  her  position  in  life,  it  is  wrong  to  say  that  she 
should  have  an  equal  share  with  him  of  his  earnings;  it  will  be 
time  enough  to  say  that,  or  allow  our  minds  to  be  affected  by  it 
in  such  a case  as  this,  when  man  and  wife  are  put  upon  an  equality 
in  the  things  which  I have  mentioned.  The  testimony  upon 
this  question  is  pretty  evenly  divided  as  to  the  number  of  witnesses 
on  each  side,  but  the  weight  of  the  evidence  must  be  with  those 
witnesses  who  are  not  testifying  in  their  own  money  interests  but 
against  such  interests:  I speak  of  the  testimony  as  to  facts, 
though  none  of  the  facts  proved  could  displace  the  husband’s 
rights  in  law. 

Unless  we  confuse  the  parties,  the  case  of  In  re  Whittaker , 
21  Ch.  D.  657,  relied  upon  so  much  for  the  defendants,  should 
rather  make  plain  the  hoplessness  of  success  for  the  defendants 
on  this  ground.  We  start,  therefore,  to  consider  the  real  ques- 
tions in  the  case,  with  the  plaintiff  Charles  Henry  Anning  the  elder 
as  owner,  at  law  and  in  equity,  of  the  land  in  question,  in  fee 
simple. 

In  the  month  of  October,  1901,  the  husband  had  his  solicitor 
prepare  a deed  from  him  to  his  wife  of  the  land  in  question  abso- 
lutely, in  consideration  of  one  dollar  and  natural  love  and  affection, 
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and  at  the  same  time  prepare  a bill  of  sale  from  him  to  her,  for 
the  same  consideration,  transferring  to  her  absolutely  all  his 
goods  and  chattels.  He  had  no  other  property  or  means  of  any 
kind.  His  wife  took  no  part  in  the  preparation  or  execution 
of  either  deed;  but,  in  order  to  make  the  bill  of  sale  comply  with 
the  provisions  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act, 
the  necessary  affidavit  of  bona  fides,  endorsed  upon  it,  was  made 
by  her,  her  husband’s  solicitor  being  the  commissioner  before 
whom  this  affidavit  was  sworn.  Except  for  this,  and  her  husband’s 
testimony,  there  is  nothing  to  shew  that  she  had  anything  what- 
ever to  do  or  to  say  regarding  these  matters,  or  indeed  that  she 
had  any  knowledge  of  them.  None  of  the  papers  ever  came  under 
her  hand,  except  the  bill  of  sale,  the  affidavit  upon  which  she 
signed,  but  otherwise  it  never  came  to  her  hand.  The  deed  of 
the  land  was  registered  and  then  returned  to  the  husband,  and 
always  afterwards  remained  in  his  close  custody  until  it  was 
sent  by  him  from  England  to  his  solicitor,  or  to  one  of  his  children 
to  be  given  to  his  solicitor,  for  the  purposes  of  this  case.  It  is 
said  to  have  been  lost  in  transit. 

Fortunately  the  person  who  knew  all  about  these  things  is 
still  living,  and  has  given  his  testimony,  and  been  examined  and 
cross-examined  at  wearisome  length  regarding  them.  His  wife 
is  dead,  the  solicitor’s  memory  and  knowledge  afford  very  little 
light,  and  there  is  no  one  else  who  can  speak  from  his  or  her  own 
knowledge  about  them. 

But,  fortunately,  there  is  the  husband’s  full  and  circum- 
stantial story,  as  I have  said,  and  the  circumstantial  evidence 
which  is  very  helpful  in  the  search  for  the  very  truth  of  the 
whole  matter. 

The  husband’s  story,  shortly  stated,  is  this: — One  of  his 
daughters  was  married  to  a man  of  considerable  means;  the 
man  died,  and  his  widow  experienced  great  difficulty  in  obtaining 
letters  of  administration  of  his  estate,  especially  in  giving  the 
security  which  the  law  requires  in  such  cases;  her  father  being 
the  more  made  to  understand  her  difficulties  through  his  efforts 
for  her  to  overcome  them.  The  obtaining  of  the  letters  of  ad- 
ministration and  the  making  of  the  deed  in  question  and  the 
bill  of  sale  took  place  at  the  same  time — in  the  autumn  of  1901. 
His  one  story  throughout  has  been  and  is  that  his  daughter’s 


App.  Div. 
1916 

Anning 

V. 

Anning. 

Meredith, 

CJ.C.P. 


292 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1916 

Anning 

V. 

Anning. 

Meredith, 

C.J.C.P. 


[VOL. 


trials  and  troubles  in  this  respect  made  him  determined  that, 
if  he  should  die  before  his  wife,  as  was  probable,  he  being  the  older, 
his  wife  should  not  suffer  in  any  such  way;  and  that,  to  prevent 
it,  he  made  the  deeds  of  all  he  possessed  to  her,  so  that  upon  his 
death,  if  he  died  before  her,  they  would  pass  to  her  and  give 
her  an  absolute  title,  without  letters  of  administration,  or  any 
kind  of  trouble  or  expense:  and  that,  by  retaining  the  deeds, 
giving  her  nothing  presently,  he  would  retain  his  absolut  3 control 
over  his  property  and  every  right  to  it  absolutely,  unless  he  died 
before  her. 

The  man  is  a man  of  some  education  and  of  much  intelligence ; 
he  had  been  a landlord’s  agent,  or  employed  in  some  like  capacity, 
in  Ireland;  and  had  there  had  for  his  own  use  200  acres  of  land. 
He  came  to  this  country,  to  the  city  of  Toronto,  a good  many 
years  ago,  bringing  with  him  his  wife  and  a large  family  of  children, 
and  a sum  of  money,  between  £200  and  £300:  his  wife  had  no 
money  when  he  married  her,  “not  a shilling ;”  none  when  the 
land  in  question  was  bought,  “not  a cent;”  nor  ever  had  “a  five 
shilling  piece”  in  her  life.  Nor  had  any  of  his  children  any 
means  at  any  time  except  such  as  they  might  have  acquired  after 
they  had  grown  up  in  Toronto  and  left  their  home,  as  all  of 
them  have  done. 

It  may  be  well  to  read  the  man’s  own  words  regarding  these 
deeds  and  the  purpoge  of  them,  because  they  state  his  position 
at  least  as  intelligibly  as  it  has  been  stated  by  any  one: — 

“A.  The  arrangement  was  that,  if  I died  first,  she  should 
have  everything : and  if  she  died  first  everything  was  to  be  turned 
over  to  me  as  it  was,  my  deeds  and  papers,  everything  was  to 
be  turned  over  to  me. 

“Q.  How  was  that  arrangement  to  be  carried  out? 

“A.  I had  it  in  my  own  hands,  you  may  say,  under  lock  and 
key  in  the  house. 

“Q.  What  was  it  you  had  under  your  own  hands? 

“A.  All  the  deeds  and  titles  and  this  transference  of  the 
furniture  and  everything.” 

And  I feel  bound  to  say  in  the  man’s  favour  that  his  plan  was 
a perfectly  safe  one  so  far  as  he  was  concerned;  and  one  which 
his  legal  advisers  could  not  but  tell  him,  if  asked,  was  so  perfectly 
safe,  so  long  as  he  took  care  that  there  was  no  delivery  of  the 
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deed:  but  his  wife  would  take  nothing  unless  the  delivery  took 
place  before  his  death — a thing  generally  feasible. 

The  question,  what  is  a sufficient  delivery?'  is  sometimes  a 
difficult  one.  But  we  must  not  confuse  cases  nor  lose  sight  of 
simple  matters  of  law.  A binding,  irrevocable  gift  made  in  the 
donor’s  lifetime  is  quite  valid,  though  the  donee  is  not  to  have 
possession  of  it,  or  benefit  from  it,  until  the  donor’s  death.  The 
Wills  Act  has  no  effect  in  such  a case:  as  obviously  it  would  if 
the  gift  were  revocable.  The  question  of  the  effect  of  a delivery 
in  escrow  is  much  discussed  in  a note  to  the  “Blackstone”  or 
“American”  edition  of  Elphinstone  on  the  Interpretation  of 
Deeds,  at  p.  122;  where  a great  number  of  cases  are  collected; 
and  the  result  of  them  is  said  to  be : that  where  the  grantor  delivers 
the  writing  as  his  deed , to  be  delivered  to  the  grantee  at  his 
death,  or  on  some  future  event,  it  is  the  grantee’s  deed  presently, 
and  the  depositary  becomes  a trustee  for  the  grantee.  And,  in 
passing,  I may  observe  that,  in  some  of  the  cases,  the  object  of 
the  grantor  was  said  to  have  been,  the  avoidance  of  the  expense 
and  trouble  of  obtaining  letters  of  administration  or  probate 
of  a will;  so  that  the  appellant’s  scheme,  as  detailed  by  him,  was 
neither  extraordinary  nor  novel.  It  is  thus  put  by  Buller,  J., 
in  the  case  of  Habergham  v.  Vincent  (1793),  2 Ves.  Jr.  204,  at  p. 
230:  “It  is  not  necessary  for  a deed  to  convey  an  immediate 
interest  in  possession:  but  it  must  take  place,  as  passing  that 
interest  to  be  conveyed,  at  the  execution:  but  a will  is  quite  the 
reverse.”  In  that  case  the  deed  could  not  take  effect  unless 
treated  as  a will,  and,  being  executed  so  that  it  might  so  take 
effect,  it  was,  in  all  circumstances  of  the  case,  treated  as  a codicil 
to  a will.  I find  nothing  in  the  case  inconsistent  with  the  state- 
ment of  the  law  in  Elphinstone’s  book,  which  I have  quoted. 
In  regard  to  the  learned  Judge’s  first  statement,  it  may  be  called 
to  mind  that  even  as  to  land  our  statutes  provide  that:  “A  con- 
tingent, an  executory,  and  a future  interest,  and  a possibility 
coupled  with  an  interest  in  land,  whether  the  object  of  the  gift 
or  limitation  of  such  interest  or  possibility  be  or  be  not  ascertained, 
also  a right  of  entry,  whether  immediate  or  future,  and  whether 
vested  or  contingent,  into  or  upon  land,  may  be  disposed  of  by 
deed:”  The  Conveyancing  and  Law  of  Property  Act,  R.S.O. 
1914,  ch.  109,  sec.  10.  In  Foundling  Hospital  Governors  and 
Guardians  v.  Crane , [1911]  2 K.B.  367,  it  was  found,  on  the  evidence 
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in  that  case,  that  there  was  no  delivery  in  writing,  and,  if  there 
had  been,  it  was  a will,  not  a deed.  But  all  this  has  little  effect 
upon  this  case;  it,  however,  effectually  answers  the  contention 
that  the  man’s  scheme  was  so  preposterous  that  no  solicitor  to 
whom  he  revealed  it  would  have  drawn  the  deeds  as  he  desired 
and  requested  that  they  should  be  drawn,  and  as  they  were 
drawn.  And  I may  add  that  the  solicitor  who  did  draw  them, 
and  one  who  is  both  trustworthy  and  capable,  took  no  such  posi- 
tion as  a witness  at  the  trial;  but,  to  the  contrary,  upon  this  appeal, 
as  counsel  for  the  appellant,  urged  upon  us,  with  even  more  than 
his  usual  earnestness,  to  give  effect  to  the  appellant’s  story,  as 
entirely  true,  and  to  his  claim  as  a righteous  one. 

It  ought  not  to  be  necessary  to  say  that  delivery  of  a deed  is 
just  as  essential  to  its  taking  effect  as  signing  or  sealing  it  is;  it 
may  be  necessary  because  in  some  cases,  in  the  interests  of  justice 
in  its  wide  sense,  Judges  and  jurors  have  found  in  favour  of  signing, 
sealing,  and  delivery  upon  flimsy  evidence,  evidence  which,  if 
the  justice  of  the  case  were  the  other  way,  would  have  been 
scoffed  at.  Shall  I say  again:  a deed  takes  effect  only  from  its 
delivery?  And  add  that  that  must  be  so:  one  cannot  transfer 
his  property,  whether  the  transfer  would  be  profitable  or  un- 
profitable to  the  transferee,  without  the  consent  of  the  transferee. 

Then  was  there  any  delivery  of  the  deed  in  question  so  as  to 
make  a valid  grant  of  the  land  in  question  by  the  husband  to 
his  wife? 

The  strongest  cases  in  favour  of  delivery  upon  slight  evidence 
are  Canadian  cases : one  in  the  Supreme  Court  of  Canada,  Zwicker 
v.  Zwicker  (1899),  29  S.C.R.  527;  and  the  other  in  the  Court  of 
Queen’s  Bench  in  Ontario,  McDonald  v.  McDonald  (1879),  44 
U.C.R.  291:  but  this  case  was  reversed  upon  another  ground  in 
the  Court  of  Appeal  for  Ontario  (see  23  C.L.J.  102),  and  so  it 
became  unnecessary  to  deal  with  the  question  of  delivery,  which 
the  trial  Judge  had  found  was  not  proved. 

The  cases  apparently  relied  upon  in  the  Supreme  Court  of 
Canada  case,  were  all  quite  different  from  that  case : and  the  case 
of  McDonald  v.  McDonald  does  not  seem  to  have  been  brought 
to  the  attention  of  the  Court,  nor  do  the  cases  looking  very 
much  the  other  way  to  which  I intend  to  refer. 

The  citations  from  the  judgment  in  the  case  of  Fletcher  v. 
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Fletcher  (1844),  4 Hare  67,  shew  how  inapplicable  it  is;  what  was 
said,  in  it,  was:  that  if  an  instrument  be  sealed  and  delivered  the 
retention  of  it  does  not  prevent  it  from  taking  effect.  No  such 
question  is  raised  here : the  question  is : was  the  deed  ever  delivered? 

In  the  case  of  Doe  dem.  Garnons  v.  Knight  (1826),  5 B.  & C. 
671,  a solicitor  had  misappropriated  a client’s  money,  and  had 
agreed  to  make  it  good  by  giving  a mortgage  upon  his  property 
to  secure  payment  of  it.  He  signed  the  mortgage  in  the  presence 
of  a witness,  and  said,  “I  deliver  this  as  my  act  and  deed;”  and 
some  time  afterward  actually  delivered  it  to  the  witness,  saying, 
“Keep  this;  it  belongs  to”  the  mortgagee. 

In  the  case  of  Exton  v.  Scott  (1833),  6 Sim.  31,  the  question 
seems  to  have  been  whether  a mortgage  made  to  secure  a debt 
for  moneys  received  by  a solicitor  for  his  clients,  who  were  trustees, 
was  an  escrow;  it  is  thus  stated  in  the  head-note  of  the  case: 
Held,  that  the  deed  was  not  an  escrow,  “there  being  no  evidence 
to  shew  that  it  was  executed  conditionally,  but  that  it  took 
effect  from  its  execution  and  was  good  against”  the  mortgagor’s 
“creditors.” 

As  in  that  case,  as  well  as  in  the  case  of  Fletcher  v.  Fletcher, 
the  mortgagor  occupied  a dual  position,  the  position  of  debtor 
and  of  solicitor  or  trustee  for  the  creditor-mortgagee,  it  might 
well  be  that  he  might  deliver  the  deed  to  himself  in  his  represen- 
tative capacity;  if  as  solicitor  he  accepted  the  mortgage  and  put 
it  with  his  client’s  papers,  the  delivery  might  be  complete. 

And  in  regard  to  the  leading  case  of  Xenos  v.  Wickham  (1867), 
L.R.  2 H.L.  296,  in  which  there  was  so  great  conflict  of  judicial 
opinion  or  finding,  no  one  can  assert  that  the  finding  in  the  case 
of  Zwicker  can  be  rested  upon  it. 

The  rule  deduced  from  the  cases  in  the  Courts  of  the  United 
States  of  America,  as  stated  by  the  author  of  the  treatise  on  Deeds 
contained  in  volume  13  of  the  Cyclopaedia  of  Law  and  Practice, 
is  in  these  words:  “It  is  a general  rule,  subject  to  certain  excep- 
tions herein  given,  that  a delivery  of  a deed  to  be  valid  must  be 
such  as  deposes  the  grantor  of  the  possession  and  of  the  control 
of  the  instrument.”  I cannot  but  think,  however,  that  the 
exceptions  to  such  a rule  must  be  wide. 

On  the  other  hand,  in  the  case  Winnett  v.  Winder,  18th  and 
19th  February,  1887,  unreported — but  see  Chancery  Divisional 
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Court  minute-book,  vol.  1,  pp.  32-3,  and  note-book  No.  7,  pp, 
169,  170,  of  Boyd,  C. — a father  had  made  and  registered  in  his 
lifetime  a deed  of  part  of  his  land  to  his  son,  and  the  deed  was 
found  among  the  father’s  papers  after  his  death:  the  son  was  in 
possession,  and  the  executor  of  the  father’s  will  brought  the 
action  to  evict  him.  At  the  trial  Armour,  J.,  held  that  delivery 
of  the  deed  was  not  proved;  upon  an  appeal  to  the  Divisional 
Court — Boyd,  C.,  and  Proudfoot  and  Ferguson,  JJ. — all  the 
cases  down  to  that  time,  including  McDonald  v.  McDonald, 
were  referred  to  in  the  argument,  but  the  judgment  at  the  trial 
was  affirmed,  and  the  testator’s  son  took  nothing,  but  was  evicted. 

That  mere  registration  of  a deed  is  not  delivery  of  it,  that  is 
but  circumstantial  evidence  of  delivery,  more  or  less  strong  accord- 
ing to  the  circumstances  of  the  case,  I should  have  thought 
obvious.  It  is  thus  put  in  the  case  of  Moore  v.  Giles  (1882), 
49  Conn.  570,  at  p.  573:  “Proof  only  that  the  plaintiff  recorded 
the  deed  is  not  conclusive  against  him.  The  legal  effect  of  that 
act  depends  upon  the  intent  with  which  he  performed  it;  and 
that  is  purely  a question  of  fact.”  It  was  in  that  manner  that 
the  question  was  dealt  with  and  decided  against  a delivery  in 
the  case  of  Winnett  v.  Winder. 

And  the  Court  of  Queen’s  Bench  in  England — Campbell, 
L.C.J.,  and  Coleridge,  Wightman,  and  Erie,  JJ. — in  Michaelmas 
Term,  1856,  in  the  case  of  Gudgen  v.  Besset  (1856),  6 E.  & B. 
986,  held:  that  the  circumstances  warranted  an  inference  in 
fact  that  it  was  agreed  both  by  G.  and  B.,  at  the  time  of  the 
execution  of  the  instrument,  that  it  should  not  operate  as  a lease 
until  the  payment  of  £50,  the  balance  of  a payment  of  £100: 
and  that,  if  there  were  such  an  agreement  by  both,  though  no 
expressed  words  of  delivery  as  an  escrow  were  used,  it  would  not 
operate  as  a deed  till  then:  see  Bank  of  Upper  Canada  v.  Wallace 
(1869),  16  Gr.  280. 

And  again,  in  the  case  of  Bowker  v.  Burdekin  (1843), 
11  M.  & W.  128,  at  p.  147,  Parke,  B.,  in  these  clear  words, 
stated  that  a conditional  delivery  may  be  proved  by  circumstan- 
tial evidence  and  that  the  condition  will  be  given  effect  to  in  a 
court  of  law:  “In  this  case  the  execution  of  the  deed  was  proved 
in  the  ordinary  form,  and  I take  it  now  to  be  settled,  though  the 
law  was  otherwise  in  ancient  times,  as  appears  by  Sheppard’s 
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Touchstone,  that  in  order  to  constitute  the  delivery  of  a writing 
as  an  escrow,  it  is  not  necessary  it  should  be  done  by  express 
words,  but  you  are  to  look  at  all  the  facts  attending  the  execution, 
— to  all  that  took  place  at  the  time,  and  to  the  result  of  the  trans- 
action ; and  therefore,  though  it  'is  in  form  an  absolute  delivery, 
if  it  can  reasonably  be  inferred  that  it  was  delivered  not  to  take 
effect  as  a deed  till  a certain  condition  was  performed,  it  will 
nevertheless  operate  as  an  escrow.” 

None  of  these  cases  seems  to  have  been  brought  to  the 
attention  of  the  Court  in  the  case  of  Z wicker  v.  Z wicker.  But 
in  truth  the  question  is  one  of  fact,  and  each  case  must  be  deter- 
mined upon  its  own  facts;  no  case  can  be  authoritative  in  any 
other  case,  however  helpful  any  or  all  cases  may  be  in  indicating 
means  by  which  the  truth  may  be  reached. 

In  this  case,  but  for  one  circumstance  which  I . have  not  yet 
mentioned,  I should  be  inclined  to  say  that  no  delivery,  conditional 
or  absolute,  had  been  proved  sufficient  to  take  away  the  husbancPs 
title  to  the  land  in  question.  But,  after  the  deed  was  registered, 
and  whilst  safely  in  the  husband’s  keeping,  he  arranged  with 
his  widowed  daughter  to  aid  her  in  the  administration  of  her 
estate  by  giving  to  her  a mortgage  upon  the  land  in  question,  and, 
in  carrying  out  that  arrangement,  a mortgage  was  given  in  the 
name  of  the  wife,  and  executed  by  her,  alone,  to  the  daughter. 

Having  regard  to  all  these  circumstances,  and  especially  this 
last  transaction,  my  finding  is,  that  there  was  a delivery  of  the 
deed,  but  a conditional  delivery,  conditional  upon  the  wife 
surviving  the  husband,  if  the  man’s  story  is  to  be  believed. 

This  brings  me  to  the  third  question,  because  whether  the 
case  is  one  of  conditional  delivery,  or  of  trust  for  the  husband 
during  the  lives  of  the  two  and  for  him  absolutely  if  he  survived 
her,  depends  on  the  same  evidence,  and  so  the  evidence  as  it 
affects  each  point  may  be  once  only  discussed. 

Why  should  the  man’s  story  be  discredited?  I find  it  im- 
possible to  agree  with  the  trial  Judge  in  his  assertion  that  the 
man’s  evidence  is  either  confused  or  unsatisfactory  It  was 
taken  upon  commission,  and  so  we  have  perhaps  better  advantages 
for  weighing  it  than  a trial  Judge  could  have  had:  and,  after  each  of 
several  readings,  my  conclusion  was  that,  for  a man  at  his  time 
of  life,  led  through  a physically  exacting  long-drawn-out  exami- 
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nation,  it  was  but  fair  to  say  of  the  witness  that  his  story  was 
clear  and  consistent  and  far  from  unreasonable;  and  that  he 
seemed  to  me  to  be  yet  a man  of  intelligence,  as  well  as  an  upright 
and  credible  witness,  and  one  who  has  not  been  proved,  in  any 
way,  to  be  untruthful  in  any  respect,  or  any  more  inexact  than 
witnesses  much  younger  than  he  is,  generally  speaking,  are. 

Again  I ask,  why  disbelieve  the  man?  The  circumstances 
alone  make  it  as  plain  as  any  evidence  can  that  the  deeds  were 
not  to  take  effect  according  to  their  purport;  that  there  must 
have  been  some  condition  or  some  trust.  The  man  retained  the 
deeds  as  his  “title,”  his  wife  never  had  them,  or  sought  them, 
or  had  anything  to  do  with  or  to  say  in  their  preparation,  and  the 
use  and  possession  of  all  the  property  has  always  remained  in  the 
husband  iust  as  if  no  deeds  had  been  made:  all  acts  of  owner- 
ship over  it  were  his;  even  the  mortgage  to  the  widowed  daughter 
was  his  act,  except  the  signing  of  the  deed  in  accordance  with 
the  registered  title  by  his  wife,  at  his  request:  she  made  no  will, 
nor  were  letters  of  administration  of  her  estate  ever  sought, 
though  she  died  more  than  10  years  ago:  after  her  death  the 
man  sold  and  took  the  proceeds  of  the  sale  of  all  the  goods  and 
chattels,  which  had  been  deeded  to  her,  as  his  own,  without  objec- 
tion by  any  one : after  her  death  he  paid  off  the  mortgage  upon  the 
land  for  the  balance  of  the  purchase-money,  and  got  a reconvey- 
ance of  it  to  him  by  way  of  the  ordinary  discharge  of  mortgage : and 
from  the  time  of  the  man’s  return  to  England,  not  long  after  his 
wife’s  death,  until  the  present  time,  over  ten  years,  he  has  been  in 
receipt  of  the  rents  and  profits  of  the  land:  and  all  this  has  gone 
on  without  any  kind  of  objection  by  any  one,  or  any  suggestion 
that  the  land  was  his  wife’s,  until  a short  time  ago  he  married 
again;  and,  admittedly,  thus,  for  the  first  time,  brought  about 
questioning  as  to  his  right  to  the  property  which  in  all  things 
and  at  all  times  had  been  treated  as  his  own.  The  contention 
that  the  man’s  second  marriage  caused  him  not  only  to  concoct 
his  story,  but,  “with  one  foot  in  the  grave,”  to  support  it  by  per- 
jury, is  as  unjust  as  it  is  erroneous,  and  its  error  seems  to  me  to 
be  manifest,  for  from  the  time  the  deeds  were  made  he  retained 
them,  and  retained  possession  of  the  land  and  goods,  just  as  if 
they  had  not  been  made,  and  from  the  time  of  his  wife’s  death  to 
the  present  time  he  has  not  only  consistently  and  continuously 
taken  the  position  which  he  now  takes,  but  has  acted  upon  it 
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in  all  things,  retaining  possession  of  the  land  as  his  own,  selling 
the  goods  and  retaining  the  proceeds  as  his  own,  without  sug- 
gestion by  any  one,  until  his  somewhat  recent  second  marriage, 
that  they  were  not  his  absolutely. 

In  the  face  of  these  facts,  which  no  one  can  or  does  question, 
it  is  futile  to  contend  that  there  was  no  condition  nor  any  trust: 
and,  that  being  so,  why  not  accept  the  man's  straightforward 
story  of  the  purpose  and  nature  of  the  transaction  ind  deeds? 
What  other  condition  or  trust  can  be  suggested  consistently  with 
all  these  circumstances?  And,  if  any  could  be  suggested,  why  adopt 
it  and  adjudge  the  testimony  of  the  man  to  be  untrue?  Is  it  prob- 
able that  the  man  would  strip  himself  of  all  that  he  possessed  in  the 
world,  and  in  his  old  age  and  inability  for  physical  labour  make 
himself  dependent  upon  his  wife’s  charity  or  put  it  into  her  power 
to  make  beggars  of  them  both?  Such  a thing  would  be  entirely 
foreign  to  the  man’s  obvious  temperament;  self-reliant  and 
dominant,  with  abundant  faith  in  his  own  ability  to  manage  his 
own  affairs;  and  perhaps  not  without  reason;  at  all  events,  at 
the  end  of  a long-drawn-out  examination,  enough  to  tax  the 
physical  strength  of  younger  men,  he  is  found  in  law  as  well  as 
in  good  manners  quite  able  to  hold  his  own,  as  the  last  few  sen- 
tences of  his  examination  shew,  in  these  words:— 

• “Q.  When  did  you  come  back  here  to  Great  Britain?  A.  I 
have  been  here  over  nine  years. 

“Q.  And  you  have  married  again,  I believe?  A.  Has  that 
got  anything  to  do  with  it? 

“Q.  I want  to  know  when?  A.  Then  I am  not  going  to  tell 
you.  That  is  outside  of  the  business  altogether.” 

The  man  is  four  score  years  of  age. 

My  finding  is  that  the  man’s  story  is  true;  that,  between  him 
and  his  wife,  the  expressed  agreement  was  that  the  deed  of  the  land 
in  question  from  him  to  her  was  not  to  take  effect  unless  and  until 
she  survived  him. 

The  results,  then,  are : — 

If  there  were  no  delivery  of  the  deed,  the  wife  took  nothing. 

If  the  deed  be  a testamentary  instrument,  the  wife  took 
nothing:  and  it  is  the  very  thing  the  man  wished  to  avoid. 

If  a deed  subject  to  the  condition  that  the  wife  should  survive 
the  grantor,  the  wife  took  nothing  at  lawT  or  in  equity. 


App.  Div. 
1916 

Anning 

V. 

Anning. 

Meredith, 

C.J.C.P. 


300 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1916 

Anning 

V. 

Awning. 

Meredith, 

C.J.C.P. 


[VOL. 


But,  even  if  the  delivery  itself  were  not  made  subject  to  any 
condition,  though  the  wife  would  at  law  take  according  to  the 
tenour  of  the  deed,  equity  would  give  effect  to  the  agreement 
upon  which,  and  the  intention  and  purpose  with  which,  it  was 
made : and  I need  hardly  add  that  her  heirs  at  law  have  no  higher 
right  than  she  had. 

If  the  deed  conveyed,  at  law,  the  land  to  the  wife  absolutely, 
in  equity  she  became  a bare  trustee  for  him,  in  the  event  that 
happened,  under  a trust  which  can  be  enforced,  though  not  ex- 
pressed in  writing,  having  been  carried  into  effect  ever  since  the 
deed  was  made,  and  because  it  would  be  a fraud  on  the  part 
of  the  defendants,  as  it  would  have  been  on  the  part  of  their 
mother,  having  got  an  estate  in  the  land  on  such  a trust,  to 
take  advantage  of  the  Statute  of  Frauds  in  order  to  convert  the 
property  to  their  or  her  own  use.  The  man  is  seeking  nothing 
in  this  action;  on  the  contrary,  the  defendants  are  seeking  the 
aid  of  a court  of  equity  to  enable  them  to  get  the  fruits  of  such 
a breach  of  trust;  and  so  corroboration  of  the  man’s  defence 
is  not  required;  but,  if  it  were,  the  circumstances  abundantly 
corroborate  him. 

And,  upon  the  fourth  question,  the  husband  and  father  should 
succeed,  if  the  other  grounds  of  his  defence  of  his  possession  of 
the  land  as  owner  in  fee  failed.  To  leave  himself  penniless,  to 
divest  himself  of  everything  he  possessed  at  his  time  of  life,  for 
nothing,  was  so  obviously  an  improvident  transaction  that  it 
could  not  stand.  The  fact  that  his  wife  did  not  happen  to  dispose 
of  the  property  in  her  lifetime,  or  by  will,  and  so  leave  him  alto- 
gether a beggar,  cannot  alter  the  character  of  the  transaction, 
which  must  be  judged  by  its  effect  at  the  time  it  took  place.  The 
reason  the  woman  did  not  exercise  any  sort  of  ownership  over  the 
goods  or  land  plainly  was  because  they  were  not  to  be  hers  unless 
she  survived  him. 

I would  allow  the  appeal;  and  find  the  issue  in  favour  of  the 
plaintiff  Charles  Henry  Anning  the  elder,  and  would  award  him 
his  costs  throughout  from  the  defendants. 


Appeal  dismissed;  Meredith,  C.J.C.P.,  dissenting. 
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[APPELLATE  DIVISION.] 
Baines  v.  Curley. 


1916 
Dec.  30. 


Mechanics’  Liens — Action  to  Enforce  Lien  Brought  in  Proper  Time — Failure 
of  Plaintiff  to  Establish  Lien — Rights  of  Registered  Claimant  of  Lien  not 
Bringing  Action — Benefit  of  Action  Brought — Notice  of  Trial — “ Lien- 
holder”— Mechanics  and  Wage-Earners  Lien  Act,  R.S.O.  1914,  ch.  140, 
secs.  24,  31,  32,  37. 

Upon  the  proper  reading  of  the  Mechanics  and  Wage-Earners  Lien  Act, 
R.S.O.  1914,  ch.  140,  especially  secs.  24,  31,  32,  and  37,  a person  claiming 
a lien,  whose  claim  is  duly  registered,  but  who  has  not  brought  an  action 
to  enforce  his  lien,  may  have  the  benefit  of  an  action  brought  by  another 
claimant  of  a lien,  notwithstanding  the  failure  of  that  claimant  to  establish 
his  lien  at  the  trial — the  action  being  brought  within  the  time  limited  by 
sec.  24,  and  notice  of  trial  being  served  upon  the  first-mentioned  claimant 
before  any  adjudication  upon  the  claim  of  the  plaintiff  in  the  action,  the 
former  is  entitled  to  have  his  lien  enforced  in  the  action. 

The  meaning  of  the  word  “lien-holder,”  as  used  in  the  Act,  discussed. 

Dictum  of  Armour,  C.J.,  in  In  re  Sear  and  Woods  (1893),  23  O.R.  474,  488, 
not  followed. 

McPherson  v.  Gedge  (1883),  4 O.R.  246,  and  Kendler  v.  Bernstock  (1915), 
33  O.L.R.  351,  specially  referred  to. 


Appeal  by  the  defendants  Curley  and  Mosher  from  the  judg- 
ment of  the  Assistant  Master  in  Ordinary,  in  an  action  brought 
to  enforce  a lien  under  the  Mechanics  and  Wage-Earners  Lien 
Act,  R.S.O.  1914,  ch.  140,  in  favour  of  claimants  of  a lien,  who 
did  not  bring  an  action  to  enforce  their  claim,  but  relied  upon 
the  proceedings  taken  by  the  plaintiffs. 

The  principal  question  upon  the  appeal  was  whether  the  Assis- 
tant Master  was  right  in  holding  that  these  claimants  were  entitled 
to  succeed  as  {' ‘lien-holders,  ’ although  they  had  not  brought  an 
action,  and  although  the  plaintiffs,  who  did  bring  an  action, 
had  failed  to  establish  their  lien,  because  it  was  registered  too 
late. 

November  16  and  17.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  Kelly,  and  Masten,  JJ. 

J.  J.  Gray,  for  the  appellants,  referred  to  sec.  32  of  the  Act, 
and  argued  that  the  claim  of  the  alleged  lien-holders  failed, 
because  the  plaintiffs  in  the  action  had  been  found  not  to  be  lien- 
holders when  the  action  was  brought,  and  no  other  action  was 
brought  within  the  time  prescribed  by  the  Act:  In  re  Sear  and 
Woods  (1893),  23  O.R.  474,  at  p.  488;  Goddard  v.  Coulson  (1884), 
10  A.R.  1.  The  contract  relied  on  to  bring  the  lien  within  the 
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Act  is  of  the  most  flimsy  character.  The  provisions  of  sec.  32 
have  not  been  altered  since  In  re  Sear  and  Woods  was  decided. 
[Meredith,  C.J.,  referred  to  Benson  v.  Smith  & Son  (1916), 
37  O.L.R.  257.] 

J.  H.  Fraser,  for  the  respondents,  claimants  of  liens,  argued 
that  the  appellants  had  no  status,  and  referred  to  Barrington  v. 
Martin  (1908),  16  O.L.R.  635.  The  construction  of  the  Act 
argued  for  by  the  appellants  is  too  narrow,  and  the  significance 
of  the  term  “lien-holder”  should  be  extended  to  include  a person 
claiming  a lien.  The  provisions  of  sec.  37  (sub-secs.  2,  3,  and  6) 
are  sufficiently  wide  to  cover  the  respondents’  case. 

Gray,  in  reply,  referred  to  the  Benson  case,  supra,  as  to  the 
appellants’  status,  and  contended  that  the  respondents’  claim 
could  be  asserted  only  in  an  action  brought  by  a person  entitled 
to  a lien. 


December  30.  Meredith,  C.J.C.P.: — The  objection  to  the 
appellants’  right  to  appeal,  and  the  objection  to  the  respondents’ 
lien  on  the  ground  that  it  was  not  registered  within  the  time  lim- 
ited by  the  Act,  are  each  answered,  adversely  to  the  objector, 
in  the  recent  case  of  Benson  v.  Smith  & Son,  37  O.L.R.  257. 

If  regard  be  had  mainly  to  some  particular  words  of  the 
enactment,  if  one’s  attention  be  too  much  rivetted  upon  them, 
Mr.  Gray’s  contention:  that  all  liens  involved  in  this  action  are 
lost  because  it  turns  out  that  the  plaintiffs  had  none,  and  no  other 
action  to  enforce  liens  was  brought  within  the  time  limited  by  the 
Act;  might  seem  a somewhat  formidable  one,  as  well  as  a some- 
what startling  one. 

But,  if  regard  be  had  to  the  purposes  of  the  enactment  and 
all  its  provisions  and  words,  the  formidableness  of  the  objection 
may  fade,  and  no  difficulty  be  experienced  in  avoiding  its  startling 
and  disturbing  effects. 

That  which  the  Act  aims  at  in  regard  to  the  enforcement  of 
its  provisions  is  simple,  inexpensive,  and  speedy  methods.  As 
put  by  Wilson,  C.J.,  in  the  case  of  McPherson  v.  Gedge  (1883), 
4 O.R.  246,  at  p.  257:  “The  purpose  of  the  statute  is  to  prevent 
multiplicity  of  actions  for  small  claims,  in  which  the  costs  would 
be  enormously  out  of  proportion  to  and  in  excess  of  the  sums 
claimed;  and  these  provisions,  and  the  whole  purpose  of  the 
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Act,  and  the  proceedings  of  and  in  the  action,  are  so  widely 
different  from  the  ordinary  creditor’s  action  that  the  rules  which 
are  applicable  to  such  latter  actions  cannot  be  held  to  govern 
this  peculiar  statutory  remedy  of  these  lien-holders.”  That  a 
class  action  maintained  at  the  will  of  a litigant,  and  a class  action 
made  such  by  legislation,  are  very  different  things,  should  be 
obvious. 

A narrow  examination  and  interpretation  of  secs.  31  and  32 
of  the  Mechanics  and  Wage-Earners  Lien  Act  would,  doubtless, 
lead  to  the  conclusion  that  the  plaintiff  n the  action  of  which 
other  lien-holders  may  have  the  benefit  must  be  himself  a lien- 
holder. 

But  sec.  37  is  by  no  words  so  restricted,  and,  under  it,  not 
only  are  all  questions  which  arise  in  any  action  tried  under  its 
provisions,  to  be  determined,  but  also  “the  rights  and  liabilities 
of  the  persons  appearing  before”  the  Judge  or  officer  who  tries 
the  action  “or  upon  whom  the  notice  of  trial  has  been  served” 
are  to  be  adjusted;  and,  among  other  wide  provisions,  “all  neces- 
sary relief  to  all  parties  to  the  action  and  .all  persons  who  have 
been  served  with  the  notice  of  trial”  is  to  be  given. 

The  respondents  were  served  with  notice  of  trial  before  there 
was  any  adjudication  upon  the  plaintiffs’  claim;  and  they  are 
entitled  to  the  benefit  of  these  provisions  of  sec.  37,  upon  even 
a narrow  and  literal  interpretation  of  its  words;  because  an 
action  in  which  their  lien  may  be  realised- — that  is,  this  action — 
was  brought  within  the  time  limited  by  sec.  24. 

Giving  the  Act  that  liberal  interpretation  which  we  are  re- 
quired to  give  it,  it  may  be  that  secs.  31  and  32  should  be  held 
to  cover  any  action  brought  in  good  faith  to  enforce  a lien, 
whether  it  should  eventually  turn  out  to  be  enforceable  or  not; 
but  the  respondents  are  not  driven  to  that  contention;  they  can 
safely  take  cover  under  sec.  37. 

The  appeal  should  be  dismissed. 


App.  Div. 
1916 

Baines 

v. 

Curley. 

Meredith. 

C-J.C.P. 


Riddell,  J.: — A mechanics  lien  action.  The  plaintiffs  began 
their  action  on  the  20th  February,  1915.  The  claimants,  who 
delivered  the  last  of  their  material  on  the  5th  January,  1915, 
registered  their  lien  on  the  8th  Januar}^,  1915,  but  did  not  take 
action,  relying,  to  keep  their  lien  alive,  upon  the  proceedings 
taken  by  the  plaintiffs. 
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Notice  of  trial  was  served  upon  the  claimants  on  the  8tb 
December,  1915;  at  the  trial  the  plaintiffs  failed  to  establish  a 
case,  it  being  held  that  they  had  registered  their  lien  too  late. 

It  was  contended  that  the  claimants  had  lost  their  lien  and 
could  not  have  judgment — the  words  of  secs.  24  and  32  of  the 
Act  being  relied  upon.  Section  32  provides:  “Any  number  of 
lien-holders  claiming  liens  on  the  same  land  may  join  in  an  action, 
and  an  action  brought  by  a lien-holder  shall  be  taken  to  be  brought 
on  behalf  of  the  other  lien-holders.” 

It  is  argued  that  where  an  action  is  brought  by  one  who  claims 
to  be  but  is  not  a “lien-holder” — and  it  is  contended  that  one  who 
has  no  lien  cannot  be  a lien-holder — it  is  not  to  be  taken  as  brought 
on  behalf  of  any  others.  Then  sec.  24  is  called  in  aid:  “Every 
lien  for  which  a claim  has  been  registered  shall  absolutely  cease 
to  exist  on  the  expiration  of  ninety  days  . . . unless  in  the 

meantime  an  action  is  commenced  to  realise  the  claim  or  in  which 
the  claim  may  be  realised  under  the  provisions  of  this  Act  . . .”' 

No  action  was  commenced  to  realise  this  claim,  and  it  is  argued 
that  the  present  action  is  not  one  in  which  the  claim  may  be  realised 
because  the  claimants  cannot  come  in  under  sec.  32. 

To  put  the  matter  in  a nut-shell — the  question  to  be  decided 
is,  “Do  the  words  ‘a  lien-holder,’  in  line  3 of  sec.  32,  include  one 
who  claims  to  be  a lien-holder  but  who  fails  at  the  trial?” 

There  is  no  definition  in  the  Act  of  “lien-holder”.  In  secs. 
5,  14(3),  we  have  the  expression  “person  entitled  to  a lien;”  26 
has  “a  lien-holder,”  so  also  have  28(2),  29,  30(1),  30(2),  31(4), 
32,  36,  37(6),  (7),  39,  42  (“successful  lien-holders”),  48. 

Section  17(1) : “A  claim  for  a lien  . . . may  be  registered” 

by  a “person  claiming  the  lien” — 17(2)  uses  the  same  terminology, 
as  does  18  in  substance;  30(1)  has  “the  person  claiming  the  lien;” 
40(1),  43. 

It  is,  I think,  plain  that  “lien-holder”  primd  facie  means  one 
who  actually  has  a lien,  but  there  is  nothong  to  prevent  the 
words  being  employed  in  the  sense  of  “person  claiming  a lien” 
— they  are  so  employed  in  sec.  37(6):  “A  lien-holder  who  has 
not  proved  his  claim  at  the  trial  . . . may  be  let  in  to  prove 

his  claim,”  etc.  This  does  not  mean  that  a person  must,  to  be 
allowed  in  to  prove  his  claim,  prove  in  advance  that  he  has  a lien; 
it  is  sufficient  if  he  claims  to  have  a lien.  In  sec.  42,  it  is  made 
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plain,  or  at  least  indicated,  that,  as  there  are  “successful  lien- 
holders/ ’ there  may  be  unsuccessful  lien-holders,  and  they  can 
only  be  those  who  claim  liens  but  fail  to  establish  them,  just 
like  the  plaintiffs  in  the  present  case. 

It  seems  to  me  that  an  examination  of  the  provisions  of  the 
Act  itself  will  shew  that  the  contention  of  the  appellants  cannot 
succeed. 

The  proceedings  prescribed  are  as  follows : — 

(1)  “The  person  claiming  the  lien”  registers  a “claim  for  a 
lien”  in  the  proper  registry  office:  sec.  17. 

(2)  Within  30  days  thereafter,  or  within  90  days  from  the  last 
material  supplied  (sec.  24),  the  same  person  commences  an  action 
by  filing  a statement  of  claim  (sec.  31(2)),  and  serves  it  within 
the  proper  time  (sec.  31(3)). 

(3)  That  person  does  ndt  necessarily  make  the  other  “lien- 
holders” parties  in  the  first  instance,  but  he  serves  them  with 
the  notice  of  trial,  and  thereupon  they  are  for  all  purposes  parties 
to  the  action.  (Of  course  “lien-holders”  in  this  section  means 
“persons  claiming  a lien.”) 

(4)  The  officer  trying  the  action  must  “ do  all  . . . things 

necessary  ...  to  adjust  the  rights  and  liabilities  of  and  give 
all  necessary  relief  to  all  parties  to  the  action  and  all  persons 
who  have  been  served  with  the  notice  of  trial:”  sec.  37  (3).  . 

It  seems  to  me  quite  clear : (a)  that  any  person  claiming  a lien 
can  commence  the  action ; (b)  that  he  is  to  serve  all  persons  whose 
claims  of  lien  are  of  record;  and  (c),  when  that  is  done,  those 
persons  are  as  much  parties  to  the  action  for  all  purposes  as  though 
they  had  been  parties  in  the  beginning. 

This  is  opposed  to  the  view  upon  the  law  as  it  then  stood 
expressed  by  Armour,  C.J.,  giving  the  judgment  of  the  Court 
(Armour,  C.J.,  and  Falconbridge,  J.)  in  In  re  Sear  and  Woods, 
23  O.R.  474,  at  p.  488.  But  this  was  an  obiter  dictum,  and  in  any 
case  there  was  in  the  R.S.O.  1887,  ch.  126,  no  such  provision 
as  is  found  in  the  present  sec.  31(4) — this  was  introduced  in  the 
re-enactment  of  1896,  59  Viet.  ch.  35,  sec.  29(4),  and  came  forward 
as  R.S.O.  1897,  ch.  153,  sec.  31(4).  Nor  were  there  any  provisions 
at  that  time  corresponding  to  those  of  the  present  sec.  37(3). 

The  language  of  the  learned  Chief  Justice,  “As  he”  (i.e.,  the 
plaintiff)  “was  not  a lien-holder,  as  I think  is  clear  from  the  case 
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of  Goddard  v.  Coulson,  his  action  could  not  enure  for  the  benefit 
of  the  wage-earners/7  has  been  misunderstood — he  does  not  cite 
Goddard  v.  Coulson , 10  A.R.  1,  for  the  proposition  that  if  the 
plaintiff  were  not  a lien-holder  his  action  would  not  enure  for  the 
benefit  of  the  wage-earners — nor  could  he — Goddard  v.  Coulson 
says  nothing  on  that  point — but  for  the  proposition  that  the 
plaintiff  was  not  a lien-holder. 

The  cases  cited  for  the  former  proposition — Burt  v.  British 
Nation  Life  Assurance  Association  (1859),  4 DeG.  & J.  158; 
Dillon  v.  Township  of  Raleigh  (1886),  13  A.R.  53;  S.C.  (1887), 
14  S.C.R.  739;  Smith  v.  Doyle  (1879),  4 A.R.  471— are  all  cases 
on  the  familiar  principle  that  where  a plaintiff  who  sues  for 
himself  and  all  others  of  a class  fails,  the  action  is  not  saved  by 
the  fact  that  some  of  the  same  class  might  have  succeeded  had 
they  been  parties  to  the  action.  As  has  been  seen,  the  other 
“lien-holders”  are  now  for  all  purposes  parties  to  the  action, 
and  that  well-known  rule  cannot  apply 

McPherson  v.  Gedge,  4 O.R.  246,  shews  that  those  represented 
by  a plaintiff  who  does  not  press  his  claim,  real  or  supposed, 
will  be  allowed  to  intervene  and  prosecute  the  action. 

The  conclusion  at  which  I have  arrived  is  not  perhaps  neces- 
sitated by,  but  is  on  a line  with,  Kendler  v.  Bernstock  (1915),  33 
O.L.R.  351.  There  the  plaintiff  failed  to  establish  a lien,  but 
the  Referee  gave  him  a personal  judgment — the  Appellate  Divi- 
sion dismissed  an  appeal  from  the  Referee’s  decision. 

I would  dismiss  the  appeal  with  costs. 

Kelly,  J.:— I agree  that  the  appeal  should  be  dismissed 
with  costs. 

Masten,  J.: — I concur  in  the  conclusions  r Bached  by  my  Lord 
and  by  my  brother  Riddell — and  will  only  add  one  word. 

I think  that  the  practice  under  the  Mechanics  and  Wage- 
Earners  Lien  Act  is  sui  generis , and  is  not  to  be  governed  by  the 
established  practice  respecting  class  actions.  Not  only  is  the 
issue  of  a writ  of  summons  in  such  cases  abolished  by  the  statute, 
but  all  the  proceedings  are  shortened  and  simplified.  Among 
other  provisions  made  by  the  statute  for  this  purpose,  it  is  pro- 
vided by  sec.  37  that  the  Master  or  Referee  shall,  after  the  delivery 
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of  the  statement  of  defence  and  after  service  of  notice  of  trial 
on  all  lien-holders  other  than  the  plaintiff,  have  jurisdiction  “to 
completely  dispose  of  the  action  and  to  adjust  the  rights  and  lia- 
bilities of  the  persons  appearing  before  him  or  upon  whom  the 
notice  of  trial  has  been  served,  and  shall  take  all  accounts,  make 
all  inquiries,  give  all  directions,  and  do  all  other  things  necessary 
to  finally  dispose  of  the  action  and  of  all  matters,  questions,  and 
accounts  arising  therein  or  at  the  trial,  and  to  adjust  the  rights 
and  liabilities  of  and  give  all  necessary  relief  to  all  parties  to  the 
action  and  all  persons  whcr  have  been  served  with  the  notice 
of  trial  . . 

It  seems  to  me  that,  by  the  terms  of  the  statute  itself,  the  Master 
-is  placed  in  the  same  position  which  he  would  hold  under  the 
ordinary  practice  after  an  ordinary  trial  and  judgment  of  reference. 

There  is,  as  it  were,  a statutory  judgment  which  comes  into 
existence  immediately  the  defence  is  delivered  and  notice  of  trial 
served.  After  such  statutory  judgment  has  come  into  existence, 
any  adjudication  that  the  plaintiff’s  claim  fails  cannot  pre- 
judice the  rights  of  other  parties  to  the  action.  By  sec.  31, 
sub-sec.  4,  all  lien-holders  served  with  the  notice  of  trial  shall 
for  all  purposes  be  deemed  parties  to  the  action;  and,  by  sec.  36, 
the  Judge  or  officer  may  give  to  any  lien-holder  other  than  the 
plaintiff  the  carriage  of  the  proceedings. 

For  these  reasons,  as  well  as  for  the  reasons  assigned  by  my 
learned  brothers,  I think  that  at  the  moment  when  the  plaintiffs’ 
claim  was  declared  invalid  the  action  had  reached  a stage  where 
that  failure  did  not  cause  the  action  to  abate,  but  the  action  was 
then  in  the  same  position  as  though  under  the  ordinary  practice 
a judgment  of  reference  had  been  entered,  and  the  respondent 
had  been  made  a party  in  the  Master’s  office. 

The  appeal  should  be  dismissed  with  costs. 
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Clarey  y.  Ottawa  Electric  R.W.  Co. 


Street  Railway — Operation  of  Car — Injury  to  Passenger — Negligence — Contri- 
butory Negligence — Evidence — Finding  of  Trial  Judge — Reversal  on  Appeal. 

The  plaintiff  ran  to  catch  an  electric  street  railway  car  and  got  upon  the  lowest 
step  of  the  back  platform,  but  could  go  no  further  because  it  was  crowded  in 
front  of  him,  another  man  standing  on  the  step  next  up.  The  platform  was 
divided  so  that  there  was  a way  of  entrance  and  a way  of  exit.  While  the 
plaintiff  was  standing  on  the  lowest  step,  a woman,  intending  to  leave  the 
car,  made  her  exit  by  the  entrance-way,  the  plaintiff  and  the  man  above 
making  room  for  her  to  pass,  which  the  plaintiff  did  by  swinging  back  and 
standing  with  one  foot  on  the  step  and  one  in  the  air,  holding  a handle- 
bar with  one  hand.  While  he  was  in  this  position,  the  bell  was  rung,  the 
car  was  started,  his  foot  slipped  off  the  step,  he  was  thrown  down,  and  was 
injured.  In  an  action  to  recover  damages  for  his  injury: — 

Held,  reversing  the  judgment  of  Middleton,  J.,  who  tried  the  action  without 
a jury,  that,  whether  there  was  or  was  not  negligence  on  the  part  of  the  con- 
ductor of  the  car,  the  plaintiff  was  guilty  of  contributory  negligence  by 
reason  of  his  own  want  of  reasonable  care,  and  could  not  recover. 

Per  Meredith,  C.J.C.P. : — There  was  no  negligence  on  the  part  of  the  de- 
fendants. 

Per  Masten,  J. : — The  conductor  was  negligent  in  allowing  the  woman  to  go 
out  by  the  entrance-way,  and  also  in  not  being  in  his  proper  place,  on  the 
back  platform,  where  he  would  have  been  able  to  see  the  plaintiff’s  position 
and  would  not  have  given  the  signal  for  starting  until  the  plaintiff  was  in  a 
safe  place. 

Appeal  by  the  defendants  from  the  judgment  of  Middleton, 
J.,  in  favour  of  the  plaintiff,  after  trial  of  the  action  without  a 
jury  at  Ottawa. 

The  action  was  brought  for  damages  for  injuries  sustained  by 
the  plaintiff  by  reason  of  the  negligence  of  the  defendants  in 
the  operation  of  one  of  their  street  railway  cars,  as  the  plaintiff 
alleged. 

The  plaintiff  was  standing  with  one  foot  on  the  lower  step  of 
the  entrance-platform  to  a crowded  car,  which  he  had  run  to 
catch,  and  the  other  foot  in  the  air,  when  the  car  started,  his  foot 
slipped  off  the  step,  he  was  thrown  down,  and  his  shoulder  was 
dislocated. 

The  questions  upon  the  appeal  were,  whether  there  was 
negligence  on  the  part  of  the  defendants,  and,  if  so,  whether  the 
plaintiff  was  guilty  of  contributory  negligence. 


November  16.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Kelly,  and  Masten,  JJ. 

Taylor  McVeity,  for  the  appellants,  argued  that  the  finding 
of  negligence  against  the  defendants  by  the  learned  trial  Judge 
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was  not  justified  by  the  evidence;  and,  even  though  it  were,  the 
evidence  of  the  plaintiff  himself  shewed  that  he  had  exposed 
himself  to  unnecessary  risks  which  were  to  a large  extent  account- 
able for  the  accident.  He  was  therefore  chargeable  with  con- 
tributory negligence  such  as  should  disentitle  him  to  recover 
damages. 

W.  J.  Kidd,  for  the  plaintiff,  respondent,  argued  that  the 
findings  of  fact  by  the  learned  trial  Judge  on  which  his  judgment 
was  based  were  justified  by  the  evidence,  and  should  not  be  set 
aside. 

McVeity,  in  reply. 
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December  30.  Meredith,  C.J.C.P.: — If  the  testimony  of  the 
plaintiff  be  accepted  as  an  accurate  statement  of  the  manner 
in  which  his  injury  was  caused,  I am  unable  to  perceive  any 
sufficient  ground  upon  which  the  judgment  directed  to  be  entered 
in  his  favour  at  the  trial  can  be  supported ; whilst,  if  the  testimony 
of  the  witness  Mr.  Nelson,  an  apparently  disinterested  person  and  a 
cautious  witness,  be  accepted,  then  the  plaintiff  was  plainly  “the 
author  of  his  own  injury,”  in  running  to  catch,  and  attempting  to 
board,  a moving  car,  when  hampered  in  his  movements  by  a heavy 
winter  overcoat. 

The  plaintiff  admits  that  he  ran  to  catch  the  car,  but  asserts 
that  it  was  not  moving  when  he  stepped  upon  it.  His  story 
is  that  he  got  upon  the  lower  step  of  the  entrance  to  the  car, 
but  could  go  no  further  because  it  was  crowded  in  front  of  him, 
another  man  being  on  the  next  step  up;  that,  when  he  was  in 
this  position,  a woman  came  down  these  steps  to  leave,  and  in  that 
way  did  leave,  the  car;  that  the  man  in  front  of  him  and  he  made 
way  to  let  the  woman  pass;  that,  holding  on  with  his  right  hand 
to  a “handle-bar,”  he  swung  back,  taking  his  left  foot  off  the 
step,  but  keeping  his  right  foot  on  it;  and  that,  apparently  after 
the  woman  had  safely  alighted  and  before  he  had  got  back  to  his 
former  position,  the  bell  was  rung  to  start  the  car,  “and  the 
car  gave  a snap,  what  I would  imagine  about  two  notches,  and 
my  right  foot  that  I stood  on  slipped  off  the  steel,  that  is,  off  the 
step,”  and  he  was  thrown  down  and  his  shoulder  was  dislocated. 

His  wdtness  (TNeill  testified  that  the  car  started,  “I  should 
think  fast,  fairly  fast.”  Whilst  the  story  of  his  witness  Brooks 


310 

App.  Div. 
1916 

Clarey 

V. 

Ottawa 
Electric 
R.W.  Co. 

Meredith, 

C.J.C.P. 


ONTARIO  LAW  REPORTS.  [vol. 

was:  “He  was  just  in  the  act  of  going  to  step  hack  on,  when  the 
car  gave  a lurch  ahead,  and  he,  in  the  act  of  trying  to  get  on, 
either  missed  or  slipped  on  the  ground  and  he  tripped  himself 
and  threw  him  alongside  the  car.7’  This  witness  differs  from  the 
plaintiff  in  saying  that  it  was  the  plaintiff’s  left  foot  that  was  on 
the  step  and  left  hand  on  the  handle-bar. 

There  was  no  finding,  of  the  trial  Judge,  that  there  was  any 
negligence  in  the  starting  of  the  car;  nor,  in  my  opinion,  could  there 
well  be  such  a finding.  The  signal  to  start  was  given  by  the 
conductor  in  the  usual  maimer,  and  the  giving  of  it  was  seen  and 
it  was  heard  by  the  plaintiff,  and  the  whole  evidence  as  to  the 
way  in  which  the  car  came  into  motion  is  not  such  as  to  indicate 
any  unusual  violence  which  would  amount  to  actionable  negligence 
if  the  proximate  cause  of  any  injury. 

The  ground  on  which  the  judgment  in  appeal  is  based,  and 
upon  which  it  was  endeavoured  to  be  supported  here,  is:  that 
the  conductor  of  the  car  was  guilty  of  negligence  in  starting  the 
car  when  the  plaintiff  was  in  the  position  of  having  one  hand  on 
the  handle-bar,  one  foot  on  the  step  and  the  other  off  it.  But 
why  so? 

The  car  was  one  of  those  in  which  passengers  are  required  to 
pay  their  fares  as  they  enter  the  car : there  is  an  entrance  and  an 
exit  on  the  back  platform  of  the  car,  the  exit  being  at  the  front 
and  the  entrance  in  the  rear  part  of  the  platform,  side  by  side, 
on  the  same  side  of  the  car;  the  entrance  from  the  platform  to 
the  car  is  at  the  opposite  side  of  the  platform,  that  is,  across  the 
platform  in  the  rear  end  of  the  body  of  the  car,  and  the  conductor 
is  stationed  at  that  entrance  to  collect  the  fares  of  all  who  enter; 
and  where,  as  I gather  from  the  whole  evidence,  he  was,  indeed 
must  have  been,  to  collect  the  fares ; and  nothing  to  the  contrary 
was  proved. 

It  is  of  course  his  duty  to  see  that  all  persons  who  desire  to, 
and  can,  board  the  car  when  it  stops  to  take  on  passengers,  are 
safely  on  board  before  giving  the  signal  to  start  the  car  on  its 
journey:  but  the  plaintiff,  having  chosen  to  board  a car  that  he 
knew  was  about  to  start,  and  so  likely  to  start  at  once  that  he 
ran  in  order  to  catch  it,  and  having  chosen  to  board  it  when  it 
was  so  crowded  that  he  could  get  only  a footing  on  the  lower  step, 
having  chosen  to  do  so  and  to  take  the  ordinary  chances  of  so 
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doing  rather  than  wait  for  the  next  car,  seems  to  me  to  be  quite 
unreasonable  in  contending  that  the  conductor  was  in  duty  bound 
not  only  to  see  him  so  on  board,  but  to  watch  his  movements 
afterwards  and  not  to  start  the  car  until  he  was  in  such  a position 
that  no  backward  movement  on  his  part  could  put  him  in  danger. 
Conductors  have  other  duties  to  perform ; and  passengers  too  have 
duties,  one  of  which  I have  no  doubt  is  not  to  put  themselves 
needlessly  in  a dangerous  position,  not  to  attempt  to  board  a 
car  known  to  be  immediately  about  to  be  started,  when  the 
entrance  to  that  car  is  so  crowded  that  it  cannot  be  safely  boarded; 
and  not,  if  he  choose  to  make  way  for  another  passenger  coming 
out  the  wrong  way,  when  it  is  known  that  the  car  is  immediately 
about  to  be  started,  instead  of  getting  off  the  car  and  safely 
make  the  way,  to  hang  on  and  swing  around  into  an  awkward 
position  likely  to  cause  his  dislodgment  if  the  car  moves. 

Accidents  do  happen  in  which  no,  one  can  be’  said  to  be  action- 
ably blamable,  and  this  accident  may  be  one  of  them;  but,  whether 
so  or  not,  certain  it  seems  to  me  to  be  that,  if  the  plaintiff  be  not 
blamed,  neither  should  the  defendants,  for  this  accident. 

I would  allow  the  appeal  and  dismiss  the  action. 
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Riddell,  J. : — This  is  an  appeal  from  the  judgment  of  Middle- 
ton,  J.,  at  the  trial.  On  Sparks  street,  a little  west  of  Elgin 
street,  in  the  city  of  Ottawa,  on  the  17th  December,  1914,  there 
was  standing  a car  on  the  track  of  the  defendant  company, 
about  to  go  westward.  The  plaintiff  intended  to  take  this  car; 
he  was  on  the  south  side  of  the  street,  but  had  to  wait  for  a car  then 
going  east  to  pass ; he,  when  that  car  had  gone  by,  crossed  in  front  of 
the  west-bound  car;  as  he  was  crossing  he  signalled  to  the  motor- 
man  with  his  hand,  and  when  he  got  to  the  north  side  of  the  car 
he  ran  along  by  the  side  of  the  car  to  the  rear  end  to  get  on  it. 
He  got  on  the  first  step,  but  could  get  no  further;  there  was  a 
man  in  front  of  him  on  the  second  step.  In  this  situation  of 
affairs,  a lady  came  out  of  the  door  and  was  for  getting  off — 
it  should  be  said  that  the  car  was  a “ pay-as-you-enter  ” car, 
with  two  openings  from  the  rear  into  the  car,  the  south 
opening  being  the  way  to  enter,  the  other  connecting  with  the 
rear  platform  being  sometimes  used  for  exits.  It  was  the  south 
opening  through  which  the  lady  came,  and  it  was  this  opening 
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at  which  the  plaintiff  was  aiming.  Both  the  man  in  front  and 
the  plaintiff  made  way  for  the  lady;  the  plaintiff,  instead  of 
stepping  off,  kept  his  right  foot  on  the  first  step,  his  left  foot 
swinging  in  the  air,  his  right  hand  holding  the  rail,  his  back  to 
the  front  of  the  car.  In  that  state  of  affairs  the  car  started, 
and,  as  might  be  expected,  the  plaintiff’s  foot  slipped  off  the  steel 
step  upon  the  road — he  did  not  let  go  his  hold  but  hung  on  and 
tried  to  regain  his  balance;  he  failed,  and  fell  in  the  road,  receiving 
rather  severe  injuries.  When  he  was  trying  to  get  on,  the  en- 
trance was  full,  “the  lobby  was  full,”  and  the  car  “seemingly 
pretty  full,”  as  he  says. 

When  the  car  was  about  to  start,  immediately  after  the  lady 
got  out,  he  heard  the  gong  sound  to  start  the  car ; he  did  not  cease 
his  effort  to  get  on,  but,  as  he  says:  “I  did  not  get  any  time  to 
get  up.  I thought  I would  get  in,  but  I had  no  time.” 

When  he  was  coming  to  the  car  he  knew  that  it  was  loaded 
and  about  to  start,  and  he  “ran  to  get  there  before  she  would 
start.”  “I  knew  that  when  she  was  loaded  she  would  go.” 

This  is  the  plaintiff’s  own  story,  and  it  is  not  made  stronger 
by  any  of  his  witnesses. 

The  learned  trial  Judge  found  for  the  plaintiff  and  gave  him 
judgment  for  $1,200  damages;  the  defendants  appeal. 

Assuming  that  the  defendants  were  negligent,  I am  of  opinion 
that,  on  the  plaintiff’s  own  story,  he  contributed  to  the  accident 
by  his  own  want  of  reasonable  care. 

A car  pretty  full,  with  the  lobby  or  corridor  quite  full,  the 
plaintiff  runs  to  mount,  knowing  that  it  was  about  to  start;  not 
waiting  for  a car  in  which  he  would  find  room,  he  tries  to  get 
upon  this  one — perhaps  so  far  negligence  cannot  be  charged. 
But  there  is  a man  in  front  of  him,  so  that  he  cannot  get  beyond 
the  lower  step — and  in  that  position,  when  he  makes  way  for 
a lady  who  is  trying  to  get  off,  instead  of  getting  off  entirely  so 
that  he  may  stand  firmly  on  the  ground,  he  hangs  himself  in  the 
air  in  such  a posture  as  that  he  would  almost  certainly  suffer  a 
disaster  if  the  car  started,  as  he  knew  it  was  about  to  do.  I 
think  the  plaintiff  has  himself  at  least  partly  to  blame,  and  would 
allow  the  appeal  with  costs  here  and  below. 


Kelly,  J. : — I have  read  and  re-read  with  care  all  the  evidence 
at  the  trial.  The  learned  trial  Judge  has  found  that  the  con- 
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ductor  of  the  car  was  negligent.  That  appears  from  the  reporter’s 
notes  of  the  discussion  between  the  Court  and  counsel  just  prior 
to  the  delivery  of  judgment.  These  notes  afford  the  only  record 
of  the  learned  Judge’s  findings  of  fact  except  as  they  may  be 
assumed  from  the  decision  in  the  plaintiff’s  favour/ 

But,  accepting  the  finding  of  negligence  against  the  defendants, 
I am  not,  after  careful  consideration,  able  to  exonerate  from 
negligence  a person  who,  as  did  this  plaintiff,  hurried  to  get  on  to 
a car  which  “was  loaded,”  “was  full,”  and  “the  lobby  was 
full,”  and  which  he  expected  was  about  to  move  off,  and  who 
stepped  on  to  the  lower  step  leading  to  the  platform,  and  “could 
not  get  any  further,  for  there  was  a gentleman  in  front  of  me  on 
the  next  step,”  and  because  a lady  was  getting  out  of  the  door — 
not  the  door  of  exit — “and  you  could  not  go  in  there  two  abreast 
not  with  big  coats  like  I have;”  where  both  the  other  gentleman 
and  the  plaintiff  “had  to  swing  back  a little  bit  to  give  her  proper 
room  to  get  out;”  and  where  the  plaintiff,  when  he  stepped 
back,  and,  having  thrown  his  left  foot  back,  had  his  right  foot 
on  the  lower  step,  his  left  foot  hanging  unsupported,  he  holding 
with  his  right  hand  the  bar  at  his  right  hand  side,  thus  being 
in  a position,  it  may  fairly  be  assumed,  in  which  he  would  be 
inclined  to  face  not  in  the  direction  in  which  the  car  would  move 
if  it  started  forward;  and  where,  while  in  that  position,  the  car 
having  started,  he  slipped  off  the  steel  step  on  to  the  roadway, 
he  holding  on  by  his  right  hand  in  an  endeavour  to  retain  his 
balance,  and  was  then  thrown  to  the  pavement.  This,  which 
is  taken  altogether  from  the  plaintiff’s  own  evidence,  indicates 
to  me  that  he  knowingly  took  chances  and  placed  himself  in  a 
position  of  danger,  and  that,  but  for  his  failure  to  take  that 
reasonable  care  which  he  was  bound  to  exercise,  he  would  not 
have  been  injured. 

Masten,  J.: — This  is  an  action  of  negligence  against  the 
Ottawa  Electric  Railway  Company,  tried  at  Ottawa  on  the 
29th  May,  before  Mr.  Justice  Middleton  without  a jury. 

The  accident  which  gave  rise  to  the  action  occurred  in  connec- 
tion with  the  attempt  of  the  plaintiff  to  board  the  defendants’ 
street  car,  and  the  relevant  facts  as  they  present  themselves  to 
me  are  as  follows: — 
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(1)  The  car  was  what  is  known  as  a “ pay-as-you-enter  ” 
car.  This  description  of  car  has  two  doors  at  the  rear,  one  for 
exit,  next  to  the  body  of  the  car,  the  other  for  entry,  to  the  rear 
of  the  former,  by  which  entrance  is  gained  to  the  platform,  and 
so  past  the  conductor  into  the  body  of  the  car.  In  such  cars, 
I understand,  the  duty  of  the  conductor  is  to  remain  on  the 
rear  platform  attending  to  the  entrance  and  exit  of  passengers 
and  sounding  the  bell  by  which  the  driver  is  directed  to  stop  or 
to  go  forward. 

(2)  The  rear  platform  of  the  car  was,  at  the  time  when  the 
accident  occurred,  crowded  with  passengers. 

(3)  The  plaintiff  hurried  to  the  car,  knowing  that  it  was 
about  to  start,  but  was  unable  to  get  upon  the  platform,  because 
there  was  a man  in  front  of  him  on  the  second  step,  and  he  took 
hold,  with  his  right  hand,  of  the  rod  which  is  between  the  two 
entrances,  and  stood  upon  the  lower  step.  While  he  was  in  this 
position,  a woman  came  out  of  the  car  by  the  wrong  passage, 
namely,  the  passage  by  which  passengers  are  supposed  to  enter 
the  car,  not  that  by  which  they  leave  the  car.  In  order  to  permit 
this  woman  to  alight,  the  plaintiff  lifted  his  left  foot  from  the 
step  and  swung  out,  holding  on  by  his  right  hand,  with  his  right 
fodt  on  the  step,  thus  leaving  a passage  for  the  lady  to  get  down. 
At  that  moment,  the  car  suddenly  started,  the  plaintiff’s  foot 
slipped  off  the  step,  he  ran  for  a few  steps,  and  then  fell  and  was 
hurt. 

I think  there  is  no  doubt  that  the  defendants  were  guilty  of 
negligence  which  occasioned  the  accident.  The  conductor 
failed  in  his  duty  in  allowing  the  woman  to  leave  by  the  wrong 
entrance;  it  was  his  duty  to  see  that  that  did  not  occur.  If  she 
had  not  gone  out  by  the  wrong  entrance,  the  accident  would  not 
have  happened.  Further,  the  fact  that  the  conductor  knew 
nothing  about  the  accident,  and  must  have  been  somewhere 
else  in  the  car  at  the  moment  it  started,  is,  to  my  mind,  an  evidence 
of  negligence.  His  place  was  on  the  rear  platform,  where  he  would 
have  been  able  to  see  exactly  the  situation,  and  would  not  have 
given  the  signal  for  starting  the  car  until  his  passengers  were  in 
a secure  position.  There  may  also  be  other  elements  of  negligence, 
but  these  are  sufficient  to  make  it  clear  that  the  defendants, 
through  their  officers,  were  guilty  of  negligence  which  occasioned 
the  accident. 
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But,  with  some  doubt,  on  the  best  consideration  that  I can 
give  the  matter,  I am  of  opinion  that  the  plaintiff  himself  was 
guilty  of  contributory  negligence.  He  hurried  to  the  car  knowing 
that  it  was  about  to  start;  he  boarded  it  when  he  was  unable  to 
get  upon  the  platform,  holding  on  by  his  hands  and  standing  on 
the  lower  step.  In  this  situation,  knowing  that  the  car  was  about 
to  start  at  any  moment,  he  voluntarily  made  way  for  the  woman 
who  was  getting  off  the  car,  as  of  course  was  quite  proper;  but  in 
so  doing  he  voluntarily  placed  himself  in  a position  of  great 
danger.  I think  that,  if  he  were  going  to  make  way  for  the  woman, 
he  should  have  stepped  down  to  the  ground. 

Upon  the  whole,  I think  that  he  was  guilty  of  contributory 
negligence,  and  that  the  appeal  must  be  allowed,  and  the  action 
dismissed. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 


Phillips  v.  Greater  Ottawa  Development  Co. 


Infant — Contract  for  Purchase  of  Land — Provision  as  to  Default — Forfeiture  of 
Payments  Made — Prejudice  of  Infant — Void  Contract — Right  to  Recover 
Moneys  Paid. 

A contract  was  signed  by  the  plaintiff,  when  a lad  of  18,  for  the  purchase  of 
land  from  the  defendants  and  for  the  payment  during  his  minority  of  the 
purchase-money,  with  a forfeiture  clause,  under  which,  in  the  event  of  default, 
he  might  lose  the  land  and  everything  he  had  paid.  Under  the  contract 
the  plaintiff  did  not  get  possession  nor  a selling  title  nor  a right  to  specific 
performance: — 

Held,  that  the  contract  was  to  his  prejudice,  and  so  not  merely  voidable  but 
void;  and  judgment  was  given  in  his  favour  for  recovery  of  the  payments 
. that  he  had  made  during  his  minority  (Riddell,  J.,  dissenting). 

Review  of  the  authorities. 

Beam  v.  Beatty  (1902),  4 O.L.R.  554,  specially  referred  to. 

Per  Riddell,  J. : — The  payments  made  by  the  infant  entitled  him  to  posses- 
sion and  control  of  the  land;  it  could  not  be  said  that  they  were  nothing 
“but  a sum  handed  over  by  way  of  a penalty”  ( Corpe  v.  Overton  (1833), 
10  Bing.  252,  257.)  An  infant  may  buy  real  estate,  and  is  not  deprived  of 
the  right,  which  the  law  gives  every  infant,  of  waiving  and  disagreeing  to  a 
purchase  which  he  has  made;  and,  if  he  waives  it,  the  estate  acquired  by  the 
purchase  is  at  an  end,  and  with  it  his  liability  to  pay  ( North  Western  R.W. 
Co.  v.  McMichael  (1850),  5 Ex.  114).  The  plaintiff,  sying  for  the  recovery 
of  money  paid  during  infancy,  could  not  succeed  without  shewing  fraud 
(Wilson  v.  Kearse  (1800),  Peake  Add.  Cas.  196,  followed  in  Short-v.  Field 
(1915),  32  O.L.R.  395). 
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brought  in  that  Court  for  a declaration  that  certain  agreements 
entered  into  by  the  plaintiff  (when  an  infant)  with  the  defendants, 
for  the  purchase  of  lands,  were  void,  and  for  repayment  of  $303.84 
paid  thereunder. 

November  15.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Kelly,  and  Masten,  JJ. 

Taylor  McVeity,  for  the  appellant,  argued  that  the  agreements 
in  question  were  void  and  incapable  of  ratification:  Beam  v. 
Beatty  (1902),  4 O.L.R.  554.  Reference  was  also  made  to  Broom’s 
Common  Law  (Odgers),  10th  ed.,  p.  1364;  Hamilton  v.  Vaughan- 
Sherrin  Electrical  Engineering  Co .,  [1894]  3 Ch.  589;  Regina  v. 
Lord  (1848),  12  Q.B.  757;  Sir  W‘.  C.  Leng  & Co.  v.  Andrews , 
[1909]  1 Ch.  763.  Even  if  the  contracts  should  not  be  considered 
to  be  absolutely  void,  they  are  such  as  are  voidable  at  the  option 
of  the  infant  if  he  can  restore  the  status  quo,  as  in  the  present 
case:  In  re  Jones , Farrington  v.  Forrester , [1893]  2 Ch.  461. 

H.  S.  White,  for  the  respondents,  the  defendants,  referred  to 
Anson  on  Contracts,  13th  ed.,  p.  317,  and  to  the  discussion  of 
the  cases  cited  on  behalf  of  the  plaintiff,  in  the  judgment  of  Boyd, 
C.,  in  Short  v.  Field  (1915),  32  O.L.R.  395.  See  remarks  in  that 
judgment  on  Corpe  v.  Overton  (1833),  10  Bing.  252,  as  being 
distinguishable  from  Holmes  v.  Blogg  (1817),  8 Taunt.  35.  In 
this  case  there  is  no  suggestion  of  fraud,  and  the  ratification  by 
the  plaintiff  is  shewn  by  his  payment  of  taxes  and  other  cir- 
cumstances. He  referred  to  Foley  v.  Canada  Permanent  Loan 
and  Savings  Co.  (18§3),  4 O.R.  38;  Robinson  v.  Moffat’  (1915), 
35  O.L.R.  9,  16;  Halsbury’s  Laws  of  England,  vol.  17,  p.  75  et  seq. 

McVeity,  in  reply,  argued  that  the  Foley  case  was  not  in  point, 
as  the  infant  could  not  restore  the  status  quo. 


December  30.  Meredith,  C. J.C.P. : — If  the  contract  in 
question  were  one  that  was  voidable  only,  by  the  plaintiff,  I 
should  not  feel  disposed  to  find  fault  with  the  judgment  in  appeal, 
as  there  seems  to  me  to  have  been  sufficient  evidence  adduced 
at  the  trial  upon  which  it  could  be  found  circumstantially  that 
there  was  a ratification  of  the  transaction  by  the  plaintiff  after 
he  attained  his  majority;  though,  if  the  finding  had  been  the 
other  way,  there  would  also  have  been  much  difficulty  in  the 
way  of  reversing  it  here. 
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But  that  is  really  not  the  point  in  the  case;  the  real  main 
question  is,  whether  this  contract  is  void;  and  that  is  a question 
which  was  not  considered  by  the  learned  County  Court  Judge: 
perhaps  the  point  was  not  plainly  made  before  him ; and  assuredly 
such  cases  as  Beam  v.  Beatty,  4 O.L.R.  554,  could  not  have  been 
brought  to  his  attention. 

Such  cases  compel  us,  as  a matter  of  law,  to  consider  that 
contracts  “such  as  the  Courts  can  pronounce  to  be  to  their 
prejudice”  are  void  when  made  by  infants;  that  their  obligations 
“with  a penalty,  even  for  necessaries,  are  absolutely  void.”  So 
that  the  real  question,  as  I have  said,  is,  first,  whether  the  contract 
in  question  was  a void  or  only  a voidable  one:  to  be  followed, 
if  void,  by  the  second  and  concluding  question,  whether  anything 
has  taken  place  which  prevents  the  plaintiff  from  recovering  the 
money  paid  by  him  under  such  void  contract. 

That  the  Court  should  consider  the  contract  a void  and  not 
voidable  one,  I have  no  doubt;  and  I should  be  very  sorry  if  any 
kind  of  encouragement  were  given  to  land  speculators,  or  any 
other  class  of  speculator,  in  looking  to  18-year  old  youths  as  in 
the  eyes  of  the  law  fair  subjects  upon  whom  to  unload,  at  a large 
profit  to  themselves,  their  lands,  in  small  or  large  parcels. 

The  plaintiff  was  but  a lad  of  18  years  when  Greater  Ottawa 
Development  Company  induced  him  to  buy  the  land  in  question 
and  to  sign  a contract  for  the  purchase  of  it  and  payment  of  the 
purchase-money  (all  during  minority),  with  a forfeiture  clause, 
under  which,  though  he  might  have  paid  all  but  the  last  mite,  he 
might  lose  the  land  and  all  that  he  had  paid  upon  it. 

The  land  speculators — Greater  Ottawa  Development  Com- 
pany— must  have  known  that  the  lad  was  legally  incompetent  to 
contract.  They  must  have  known:  that  he  could  not  resell, 
however  rapid  might  be  the  decline  or  the  rise  in  value  of  his 
purchase;  that  his  hands  were  tied  by  his  infancy  so  that  he  could 
not  borrow  to  pay  the  purchase-money  or  otherwise  save  his 
purchase  if,  even  at  the  last  moment,  he ’had  not  the  means  to 
pay,  no  matter  how  much  had  been  paid  before:  they  knew  his 
position  in  life,  and  that,  if  sickness  or  anything  else  prevented 
him  from  earning  enough  to  make  the  payments,  they  were 
binding  him  to  permit  them  to  retake  the  land  and  retain  all  the 
payments  he  had  made  upon  it.  In  these  circumstances,  how 
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is  it  possible  for  any  one  to  contend  that  the  contract  was  not 
one  prejudicial  to  the  infant?  I should  be  inclined  to  hold  that 
land  speculating  contracts,  generally  speaking,  are. 

And,  being  void,  the  plaintiff  may  recover  the  money  paid 
under  the  contract,  unless  he  has  received  valuable  consideration 
for  it;  or  unless  it  has  been  shewn  that,  after  the  plaintiff  attained 
his  majority,  a new  contract,  binding  in  law  or  equity,  was  made 
by  him,  and  the  paid  money  applied  upon  it;  but  no  consideration 
was  received,  and  complete  substantial  restitution  can  be  made: 
and  there  is  no  contention  that  any  such  new  contract  was  made, 
and,  if  there  were,  there  is  no  evidence  that  could  support  it. 

I would  allow  the  appeal:  and  direct  that  judgment  be  entered 
for  the  plaintiff  in  the  action  and  damages  in  the  amount  paid 
by  the  plaintiff  to  the  defendants  under  the  contract,  with  costs 
of  the  action  and  of  this  appeal. 


Kelly,  J. : — I agree  in  the  conclusion  reached  by  his  Lordship 
the  Chief  Justice  and  my  brother  Masten. 

The  case,  in  my  opinion,  comes  within  the  decision  in  Beam 
v.  Beatty , 4 O.L.R.  554,  in  which  the  late  Mr.  Justice  Garrow," 
who  delivered  the  judgment  of  the  Court,  after  reviewing  a 
number  of  authorities  dealing  with  contracts  of  infants  of  the 
nature  of  a bond  with  a penalty  and  other ‘contracts  such  as  the 
Court  can  pronounce  to  be  to  their  prejudice,  declared  it  to  be 
“the  law  of  the  land”  that  certain  contracts  of  an  infant,  such 
as  a bond  with  a penalty,  are  not  merely  voidable  but  void. 

Here,  the  plaintiff  derived  no  benefit  from  the  contracts  in 
question,  and  the  forfeiture  penalty  was  such  as  to  make  the 
whole  contract  an  unfair  one.  Under  such  circumstances,  the 
contracts  should  be  declared  void. 

The  question  of  ratification  need  not,  in  that  view,  be  con- 
sidered. 

Masten,  J.: — The*  facts  are  stated  in  the  judgment  of  my 
brother  Riddell,  and  need  not  be  here  repeated.  The  dominating 
question  raised  on  this  appeal  is  whether  the  agreements  in 
question  are  voidable  or  wholly  void. 

A similar  question  was  considered  by  the  Court  of  Appeal 
in  the  case  of  Beam  v.  Beatty,  4 O.L.R.  554.  After  reviewing 
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the  cases,  Mr.  Justice  Garrow  says  (p.  559):  “The  rule  itself 
may,  perhaps,  be  expressed  thus:  that,  generally,  all  contracts 
of  an  infant  are  voidable,  not  void,  but  to  this  rule  there  ate 
exceptions  in  which  the  contract  is  not  merely  voidable  but  void, 
and  among  these  exceptions  is  the  case  of  a bond  with  a penalty, 
and  again  another  class  of  exceptions  in  which  the  contract  is 
neither  voidable  nor  void,  but  valid  and  binding  on  the  infant, 
such  as  simple  contracts  respecting  necessaries.  The  exception 
before  stated  in  the  case  of  bonds  with  a penalty  may  not  be 
logical,  but  the  question  is,  is  it  the  law  of  the  land?  And,  after 
giving  the  matter  most  careful  consideration,  I am  clearly  of  the 
opinion  that  it  is.” 

The  question  in  the  present  case  is,  whether  the  provision 
in  the  agreement  in  question  for  forfeiture  of  all  claim  on  the 
lands  and  of  all  instalments'  of  purchase-money  theretofore  paid, 
in  case  default  is  made  in  payment  of  any  monthly  instalment 
of  purchase-price,  brings  this  agreement  within  the  category  of 
exceptional  cases  where  the  contract  is  not  merely  voidable,  but 
is  wholly  void. 

I therefore  proceed  to  examine  the  cases.  In  Corpe  v.  Overton, 
10  Bing.  252,  the  Court  of  Common  Pleas — Tindal,  C.J.,  Gaselee, 
J.,  Bosanquet,  J.,  and  Alderson,  J. — unanimously  held  that  the 
plaintiff  might  recover  back,  in  an  action  for  money  had  and 
received,  a sum  which,  while  an  infant,  he  had  paid  in  advance 
towards  the  purchase  of  a share  in  the  defendant’s  trade;  to 
be  retained  by  the  defendant  as  a forfeiture  if  the  plaintiff  failed 
to  fulfil  an  agreement  to  enter  into  partnership  with  the  defendant. 
The  case  was  distinguished  from  Holmes  v.  Blogg  (1818),  8 Taunt. 
508,  on  the  ground  that  in  the  latter  case  the  sum  of  money  sought  to 
be  recovered  back  as  having  been  paid  without  consideration 
appeared  to  have  been  paid  for  something  available,  that  is, 
for  three  months’  enjoyment  of  the  premises  let  to  him  and  his 
partner,  and  the  infant  had  received  something  of  value  for  the 
money  he  had  paid,  and  he  could  not  put  the  defendant  in  the 
same  position  as  before. 

In  the  course  of  his  judgment  in  Corpe  v.  Overton,  Tindal,  C.J., 
after  discussing  the  above  point,  says  (p.  257) : “ But  there  is  another 
ground  on  which  the  plaintiff  is  entitled  to  recover  in  this  action. 
According  to  the  old  law,  as  laid  down  in  Coke  Littleton,  172.  a.,  an 
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infant  is  not  bound  by  any  forfeiture  annexed  to  a contract,  and  his 
obligation  with  a penalty,  even  for  necessaries,  is  absolutely 
void.  What  is  this  payment,  in  effect,  but  a sum  handed  over 
by  way  of  a penalty?  The  principle  which  exempts  an  infant 
from  a penalty  must  extend  as  well  to  a penalty  enforced  by 
handing  over  money  in  advance,  as  to  penalties  accruing  on  the 
breach  of  a condition;  and  the  rule  which  has  been  obtained  in 
this  case  must  therefore  be  discharged.” 

Corpe  v.  Overton  was  discussed  and  followed  in  Everett  v. 
Wilkins  (1874),  29  L.T.R.  846,  by  the  full  Court  of  Exchequer, 
and  the  infant  plaintit  recovered  back  the  moneys  he  had  paid 
as  upon  a total  failure  of  consideration. 

The  next  case  is  Hamilton  v.  V aughan-Sherrin  Electrical 
Engineering  Co.,  [1894]  3 Ch.  589.  In  that  case  the  plaintiff, 
while  an  infant,  applied  for  shares  in  a company,  and  paid  the 
amount  due  on  application.  The  shares  were  duly  allotted  to 
'her,  and  she  paid  the  amount  due  on  allotment.  No  dividends 
were  received  by  her,  nor  did  she  attend  any  meetings  of  the 
company.  Six  weeks  after  allotment,  while  still  under  age, 
she  repudiated  the  contract,  and  asked  for  repayment  of  the 
money  paid  by  her  to  the  company.  She  subsequently  brought 
an  action  to  recover  the  money.  The  company  went  into  liquida- 
tion, and  the  liquidator  removed  her  name  from  the  register  of 
shareholders: — Held,  that,  having  derived  no  advantage  under  the 
contract,  the  consideration  had  wholly  failed,  and  she  was  entitled 
to  prove  in  the  winding-up  for  the  amount  paid  by  her  in  respect 
of  the  shares.  After  discussing  the  case  of  Corpe  v.  Overton, 
above  mentioned,  Stirling,  J.,  says  (p.  594) : “It  is  to  be  observed 
that  all  the  learned  Judges  who  dealt  with  the  case  {Corpe  v. 
Overton)  distinguished  it  from  Holmes  v.  Blogg  on  the  ground 
that  in  that  case  there  had  been  actual  enjoyment  of  the  demised 
premises.  They  did  not  say  that  the  mere  demise  itself,  in  the 
absence  of  occupation,  would  have  been  enough,  and  it  seems 
to  me  that  the  true  rule  to  be  drawn  from  the  cases  is  to  consider 
whether  the  infant  has  derived  any  real  advantage  under  the 
contract.  In  the  present  case  there  was  no  advantage  to  the 
infant.  Certainly  there  was  no  pecuniary  advantage  to  her. 
She  took  no  part  in  the  management  of  the  company  and  did  not 
attend  any  meetings.  No  doubt  there  was  an  allotment  of 
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shares,  and  her  name  was  placed  on  the  register.  It  seems  to 
me  that  that  is  not  an  advantage  within  the  rule  of  Cor  ye  v. 
Overton.  The  consideration  has  totally  failed  and  the  plaintiff 
is  entitled  to  recover,  i.e.,  to  prove  for  the  amount  in  the  winding- 
up.” 

In  Short  v.  Field,  32  O.L.R.  395,  the  plaintiff  (an  infant) 
failed  in  an  action  to  recover  back  the  amount  of  a deposit  of 
$200  paid  on  account  of  the  purchase  of  a house  and  land — but 
the  basis  of  the  refusal  was  that  the  infant  had  received  the 
rents  of  the  property,  had  re-let  it,  and  had  generally  taken  pos- 
session of  and  controlled  the  property. 

The  rule  to  be  derived  from  the  cases  may  perhaps  be  stated 
thus:  that,  if  an  infant  pays  a sum  of  money  under  a contract,  in 
consideration  of  which  the  contract  is  wholly  or  partly  performed 
by  the  other  party,  he  has  no  right  to  recover  the  money  back. 
But,  if  the  infant  has  received  no  consideration  at  all,  he  can 
recover. 

The  case  of  Beam  v.  Beatty,  4 O.L.R.  554,  settles  the  juris- 
prudence of  the  Province  of  Ontario  that  a bond  with  a penalty 
is  void,  and  the  case  of  Corpe  v.  Overton,  which  I have  quoted 
above,  determines  that  the  rule  applies  equally  to  the  case  of 
the  deposit  by  an  infant  of  a sum  which  is  to  be  forfeited  on  default. 
I refer  also  to  the  earlier  cases  cited  and  reviewed  in  Beam  v. 
Beatty,  and  which  I need  not  here  repeat. 

The  facts  of  the  present  case,  I think,  entitle  the  plaintiff 
to  recover  under  the  rules  so  laid  down. 

At  the  time  of  payment  by  the  plaintiff  of  the  instalment 
last  paid  by  him,  (1)  the  contract  was  wholly  executory.  The 
title  to  the  lands  remained  in  the  defendants.  All  that  was 
done  under  the  agreement  was  that  the  plaintiff  paid  monthly 
instalments  to  the  amount  claimed  in  this  action  and  paid  certain 
taxes.  He  got  no  estate  in  the  lands  nor  any  advantage,  pecuniary 
or  otherwise,  from  the  agreement. 

(2)  All  the  payments  made  by  the  plaintiff  were  made  during 
infancy,  and,  after  tlie  last  of  tliese  payments  had  been  made, 
he  had  nothing.  He  could  not  have  sued  for  specific  performance, 
nor  could  he  have  effectively  transferred  any  claim  enforceable 
in  equity  to  another,  because  he  had  none  himself. 

(3)  The  land  was  vacant  land,  and  no  possession  of  it  was 
taken  or  rents  received. 
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The  result  is  that  the  contract  was,  in  my  opinion,  void, 
because  it  provided  as  a penalty  for  the  forfeiture  of  the  infant's 
payments  in  case  of  default,  and  the  infant  is  entitled  to  recover 
back  the  sums  paid,  because  he  never  received  or  enjoj^ed  any 
consideration  for  the  sums  paid. 


Riddell,  J. : — The  plaintiff,  an  infant  almost  18  years  of  age, 
in  August,  1910,  entered  into  two  contracts  for  the  purchase  of 
certain  lots  from  the  defendants,  a “subdivision  land  company.” 
The  contracts  are  in  writing,  under  seal,  and  provide  for  a pay- 
ment down  and  thereafter  payment  by  instalments,  possession  to 
be  in  the  purchaser  till  default  in  payment  of  the  instalments. 
There  was  also  a clause  which  h^s  caused  all  the  difficulty — this 
reads  as  follows:  “It  is  further  agreed  that  if  the  purchaser  shall 
make  default  for  three  months  in  payment  of  the  purchase- 
money  or  of  any  instalment  thereof  . . . then  this  agreement 

shall  not  be  binding  on  the  vendors.  . . . And  it  is  further 

agreed  that  the  purchaser  shall  forfeit  all  payments  made  on 
account  of  purchase-money  and  interest  in  case  of  any  such 
default  and  the  purchaser  shall  have  no  claim  against  the  vendors 
for  the  same  nor  for  any  buildings  or  other  improvements  erected 
on  the  said  lands  and  the  vendors  may  enter  and  take  possession 
of  and  hold  the  said  lands  as  of  their  former  estate  in  the  land 
unaffected  by  any  claim  by  the  said  purchaser.” 

The  plaintiff  made  his  down-payments,  and  for  a time  kept 
up  his  instalments,  paying  altogether  $303.84.  He  also  paid  the 
taxes. 

The  plaintiff  came  of  age  in  September,  1913,  and  after  that 
time  paid  no  instalments  or  interest  to  the  defendants,  but  he 
paid  the  taxes  for  1914  and  1915,  and,  as  he  swears,  considered 
himself  the  owner  of  the  lots. 

In  March,  1914,  the  defendants  wrote  him  stating  that  he  was 
some  months  in  arrears,  and  demanded  an  immediate  settlement 
— no  answer  was  received,  and  a similar  letter  was  written  in 
July. 

To  this  letter  the  plaintiffs  mother  replied  saying  that  her 
son  had  met  with  a railway  accident  and  was  therefore  unable 
to  pay,  but  “I  hope  you  will  be  able  to  carry  him  on  a little 
longer” — it  is  sought  to  bind  the  plaintiff  by  this  letter,  as  he 
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says  in  his  examination  for  discovery  that  his  mother  was  not 
doing  anything  contrary  to  his  knowledge  or  instructions.  If 
the  case  were  to  turn  on  this  as  a ratification  of  the  contracts,  I 
should  require  further  consideration  before  holding  that  the 
agency  of  the  mother  to  ratify  in  this  way  was  established — but 
I do  not  think  it  is  material  in  view  of  the  other  facts  of  the  case. 

Further  demands  were  made  in  September,  1914,  and  May, 
1915,  and  at  length,  November,  1915,  the  mother  wrote  that  her 
son  had  not  been  able  to  pay  owing  to  ill-health,  adding,  “Also 
at  time  of  buying  he  was  under  age  and  he  has  not  made  any 
payment  since  he  became  of  age,”  and  demanding  the  repayment 
of  what  had  been  paid.  The  defendants  refused;  and  on  the 
7th  February,  1916,  this  action  was  begun  for  the  recovery  of 
the  amounts  .paid,  with  interest.  The  learned  County  Judge  of 
Carleton  dismissed  the  action  with  costs,  and  the  plaintiff  appeals. 

It  is  thoroughly  established  that  if  an  infant  enter  into  a 
voidable  contract  he  may  upon  attaining  full  age  ratify  it  by 
conduct,  and  that  if  he  does  not  repudiate  the  contract  within  a 
* reasonable  time  after  his  majority  he  is  taken  to  have  ratified  it. 
The  latest  case  in  our  Courts  is  Re  Sovereign  Bank  of  Canada, 
Clark’s  Case  (1916),  35  O.L.R.  448 — see  per  Maclaren  and  Hodgins, 
JJ.A.,  at  p.  458;  an  early  case  in  England  is  Holmes  v.  Blogg 
(1817),  1 J.B.  Moore  466,  see  per  Dallas,  J.,  at  pp.  472,  473. 

Here  there  was  no  repudiation  by  the  plaintiff  till  the  issue 
of  the  writ  in  February,  1916,  two  years  and  five  months  after 
majority:  or  by  any  one  till  November,  1915,  three  months 
before — and,  according  to  the  plaintiff  himself,  he  considered 
that  he  was  the  owner  of  the  property  till  January,  1915,  four 
months  after  attaining  full  age.  It  will  not  do  to  excuse  non- 
repudiation  by  the  alleged  fact  that  the  plaintiff  did  not  know 
his  rights — it  would  seem  he  did  at  least  as  early  as  January, 
1915,  and  he  gives  no  evidence  that  he  did  not  know  them  all 
along — in  any  event  it  is  not  the  ignorance  of  a general  law, 
ignorantia  legis,  but  of  personal  rights,  ignorantia  juris,  which 
excuses:  Beauchamp  v Winn  (1873),  L.R.  6 H.L.  223. 

For  the  disposal  of  this  case,  however,  I do  not  think  we  need 
inquire  whether  the  contract  can  be  enforced  against  him — he 
is  suing  for  the  recovery  of  money  paid  during  infancy,  and  in 
that  he  cannot  succeed  without  shewing  fraud:  Wilson  v.  Kearse 
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(1800),  Peake  Add.  Cas.  196,  followed  by  this  Court  in  Short 
v.  Field,  32  O.L.R.  395;  cf.  Robinson  v.  Moffatt,  35  O.L.R.  9. 

Accordingly,  the  plaintiff  cannot  succeed  on  the  special  ground 
of  infancy,  but,  if  at  all,  on  the  rule  which  applies  to  adults  as 
well  as  to  infants,  viz.,  that  money  paid  on  a void  contract  is 
recoverable  back.  And  that  is  the  real  point  of  the  case — are 
these  contracts  void  or  only  voidable? 

It  was  urged  that  Corpe  v,  Overton,  10  Bing.  252,  3 Moo.  & 
Sc.  738,  3 L.J.  N.  S.  C.P.  24,  compelled  us  to  hold  that  these 
contracts  were  void  ab  initio ; but  I think  that  is  not  the  case. 

In  Corpe  v.  Overton,  the  plaintiff,  while  under  age,  signed  an 
agreement  to  enter  into  a partnership,  to  pay  down  therefor 
£100,  and  on  the  1st  January,  1833,  to  execute  a partnership 
deed  with  the  usual  covenants,  “and  as  a deposit  for  the  due 
fulfilment  of  the  same  . . . the  sum  of  £100  is  now  paid. 

. . . In  default  of  the  said  intended  purchase  not  being  duly 

completed  . . . the  said  sum  of  £100  shall  be  forfeited 

. . .”  The  plaintiff,  after  paying  the  £100,  found  he  had  been 

imposed  on,  and,  as  soon  as  he  came  of  age,  repudiated  the  con- 
tract and  sued  for  the  £100.  He  had  not  received  any  benefit 
at  all  from  his  contract — “he  has  not  received  the  slightest 
consideration”  (p.  256) — and  the  Court  considered  the  contract 
as  voidable,  and  that  the  plaintiff  had  the  right  to  rescind  it. 
The  Court  went  further  and  declared  the  payment  in  advance 
to  be  “in  the  light  of  a penalty  or  forfeiture,”  and  therefore  his 
contract  to  pay  it  absolutely  void.  But,  in  that  case,  the  pay- 
ment was  nothing  but  a deposit,  giving  no  immediate  rights 
at  all.  In  the  present  case,  the  payments  entitle  the  plaintiff 
to  possession  and  control  of  the  property.  It  was  said  by  the 
plaintiff’s  counsel  at  the  trial  that  he  did  not  take  possession; 
that  was  not  admitted  by  the  opposing  counsel,  and  it  was  not 
proved.  It  cannot  be  said  that  payments  which  give  a right  to 
immediate  and  continued  possession  and  control  are  nothing 
“but  a sum  handed  over  by  way  of  a penalty,”  as  Tindal,  C.J., 
says,  10  Bing,  at  p.  257. 

So  in  Everett  v.  Wilkins,  29  L.T.R.  846,  the  infant  rescinded 
the  agreement — he  had  agreed  to  buy  half  the  public-house 
business  of  the  defendant,  paying  an  instalment  down,  the  balance 
to  be  paid  at  a future  time — and  he  was  to  receive  no  benefit 
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until  the  balance  was  paid.  The  Court  held  that  there  was  a 
total  failure  of  consideration,  and  that  he  might  recover  the  money 
back.  It  was  not  explicitly  held  that  the  contract  was  void  ab 
initio — but,  if  that  were  the  finding,  it  was  quite  justified  by  the 
fact  that  the  down-payment  was,  as  in  Corpe  v.  Overton,  “but  a 
sum  handed  over  by  way  of  a penalty.”  It  may  be  noted  that 
it  was  not  even  argued  that  the  contract  was  void. 

In  Beam  v.  Beatty,  4 O.L.R.  554,  many  cases  are  cited  declaring 
the  law  that  a bond  with  a penalty  made  by  an  infant  is  void: 
and  the  Court  of  Appeal  approved  that  statement  of  the  law, 
but  these  cases  have  no  bearing  here — nor  have  any  of  the  very 
many  cases  in  which  the  infant  repudiated  the  contract  and 
thereby  became  entitled  to  a return  of  his  money:  Hamilton  v. 
Vaughan- Sherrin  Electrical  Engineering  Co.,  [1894]  3 Ch.  589,.  is 
an  example  much  quoted. 

Having  got  rid  of  the  penalty  idea,  there  is  no  reason  why  an 
infant  Cannot  buy  real  estate  or  enter  into  a partnership:  Goode 
v.  Harrison  (1821),  5 B.  & Aid.  147;  or  buy  shares  in  a company: 
North  Western  R.W.  Co.  v.  McMichael  (1850),  5 Ex.  114;  Whitting- 
ham  v.  Murdy  (1889),  60  L.T.R.  956.  The  case  of  an  infant 
buying  real  estate  is  thus  put  by  Parke,  B.,  in  North  Western  R.W. 
Co.  v.  McMichael,  ut  supra,  at  p.  125:  “An  infant  acquiring 
real  estate  ...  is  not  deprived  of  the  right  which  the  law 
gives  every  infant,  of  waiving  and  disagreeing  to  a purchase 
which  he  has  made ; and  if  he  waives  it,  the  estate  acquired  by 
the  purchase  is  at  an  end,  and  with  it  his  liability  to  pay  . . .” 

That  I adopt  as  an  accurate  statement  of  the  law. 

We  have  not  to  do  here  with  a class  of  contracts  (whether  void 
or  voidable,  we  need  not  consider)  which  are  so  unreasonable 
that  they  cannot  be  enforced  against  the  infant.  Such  were  the 
contracts  considered  in  Regina  v.  Lord,  12  Q.B.  757;  Corn  v. 
Mathews,  [1893]  1 Q.B.  310;  Flower  v.  London  and  North  Western 
R.W.  Co.,  [1894]  2 Q.B.  65  (c/.  Clements  v.  London  and  North 
Western  R.W.  Co.,  [1894]  2 Q.B.  482;  Green  v.  Thompson,  [1899] 
2 Q.B.  1);  MacGregor  v.  Sully  (1900),  31  O.R.  535,  &c.,  &c. 

I think  the  appeal  should  be  dismissed  with  costs. 

In  Robinson  v.  Moffatt,  supra,  the  contract  contained  the 
following  clause:  “Provided  that  in  default  of  payment  of  the 
said  money  and  interest  or  any  part  thereof  on  the  days  and 
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times  aforesaid,  the  vendor  may  determine  and  put  an  end  to 
this  agreement  and  retain  any  sums  hereunder  as  and  by  way  of 
liquidated  damages  . . .”  It  will  be  seen  that  this  is  muedi 

the  same  as  in  the  present  case:  the  decision  in  Robinson  v.  Moffatt 
must  be  wrong  if  the  contention  of  the  appellant  in  the  present 
case  is  to  prevail.  But  the  point  argued  here  was  not  raised  in 
the  former  case — and  I have  considered  the  present  independently 
and  upon  principle  and  other  authority. 

Appeal  allowed ; Riddell,  J.,  dissenting. 


[MIDDLETON,  J.] 


Columbia  Graphophone  Co.  v.  Union  Bank  of  Canada. 


Banks  and  Banking — Forged  Cheques  Paid  by  Bank — Banker  and  Customer — 
Frauds  of  Confidential  Clerk  of  Customer— Concealment — Raised  Cheques — 
Negligence  — Agreements  and  Acknowledgments  — Binding  Effect,  when 
Signed — Refusal  to  Sign — Retention  of  Vouchers — Estoppel — Contractual 
or  Moral  Obligation — Knowledge. 

In  an  action  by  a customer  of  the  defendant  bank  to  recover  the  aggregate 
amount  of  a number  of  cheques  forged  by  a confidential  clerk  employed 
by  the  customer,  during  a period  extending  from  March,  1913,  to  April, 
1915,  which  were  paid  by  the  bank  and  charged  to  the  customer’s  account, 
the  fraud  being  "skilfully  concealed  from  both  customer  and  bank,  it  was 
held: — 

(1)  That,  save  with  regard  to  certain  cheques  bearing  genuine  signatures,  the 
amounts  of  which  were  raised  by  the  clerk,  there  was  no  negligence  on  the 
part  of  either  the  customer  or  the  bank  in  failing  to  discover  the  frauds. 

(2)  That  the  bank  was  relieved  from  all  liability  down  to  the  30th  May,  1914, 
by  reason  of  acknowledgments  signed  by  the  customer  and  considered  to  be 
binding  upon  the  customer  as  real  agreements. 

(3)  That,  after  the  30th  May,  1914,  no  acknowledgments  being  signed  by  the 
customer  and  no  response  being  made  to  letters  written  by  the  bank  to  the 
customer  asking  that  forms  of  acknowledgments  sent  with  statements  of 
account  and  vouchers  should  be  signed,  the  rendering  of  the  accounts  and 
the  handing  over  of  the  vouchers,  with  a request  for  an  immediate  examina- 
tion, and. the  request  for  the  signature  of  such  an  acknowledgment  each 
month,  and  the  failure  of  the  customer  to  make  any  complaints,  and  his  re- 
tention of  the  vouchers,  did  not  preclude  the  customer  from  objecting  to  the 
items  charged.  The  neglect  to  sign  the  acknowledgments  was  equivalent  to 
a refusal  to  sign,  and  an  estoppel  could  not  be  based  upon  the  request  and 
refusal.  The  retention  of  the  false  vouchers  could  not  be  regarded  as  an 
acknowledgment  of  their  genuineness,  because  they  never  came  to  the  know- 
ledge of  the  customer. 

(4)  The  duty  or  obligation  arising  from  the  contractual  relationship  between 
the  bank  and  its  customer,  or  {Ewing  v.  Dominion  Bank  (1904),  35  S.C.R. 
133,  ] 1904]  A.C.  806)  from  moral  and  commercial  obligation,  which  will  pre- 
clude the  customer  from  asserting  that  his  signature  is  not  genuine,  cannot 
arise  unless  there  is  knowledge;  and,  when  the  fraud  is  perpetrated  by  one 
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who  has  the  skill  and  ability  to  conceal  his  fraud  from  both  parties,  the 
case  is  an  a fortiori  one. 

Suggestions  as  to  how  the  bank  might  have  protected  itself. 

Kepitigalla  Rubber  Estates  Limited,  v.  National  Bank  of  India  Limited,  [1909] 
2K.B.  1010,  specially  referred  to. 

The  customer  recovered  for  all  the  cheques  after  the  30th  May,  1914,  less  the 
true  amount  of  five  raised  cheques,  with  interest. 

Action  by  a customer  of  the  defendant  bank  to  recover  the 
aggregate  amount  of  a number  of  cheques  paid  by  the  bank  and 
charged  to  the  plaintiff  company’s  account  without  its  authority. 

November  13,  14,  15,  16  and  17.  The  action  was  tried  by 
Middleton,  J.,  without  a jury,  at  Toronto. 

A.  C.  McMaster,  J.  H.  Fraser,  and  J.  M.  Bullen,  for  the 
plaintiff  company. 

I.  F.  Hellmuth,  K.C.,  C.  P.  Wilson,  K.C.,  and  W.  B.  Raymond, 
for  the  defendant  bank. 

December  30.  Middleton,  J. ' This  action  is  brought  by  a 
customer  of  the  defendant  bank  to  recover  $45,144.43  and  interest, 
being  the  amount  of  a large  number  of  cheques  forged  by  one  Ott, 
a clerk  of  the  plaintiff  company,  and  paid  by  the  bank.  The 
items  are  most  of  them  comparatively  small,  and  all  of  them 
save  six  are  payments  made  upon  cheques  to  which  Ott  forged  the 
signature;  the  six  cheques  bore  genuine  signatures,  but  the 
amounts  were  raised. 

Ott  was  employed  in  February,  1913,  and  his  frauds  began  in 
March  of  the  same  year.  The  first  transaction,  the  item  $225 
in  the  statement  of  claim,  is  not  now  of  importance,  as  the  plain- 
tiff’s counsel  admits  that  there  can  be  no  recovery  in  respect  of 
it,  but  its  history  shews  the  extreme  ingenuity,  of  this  young  man. 
He  had  charge  of  the  cash-box,  and  stole  from  it — to  make  up 
his  shortage  he  drew  a cheque,  signed  by  himself,  for  the 
amount  he  had  taken,  and  deposited  it  to  the  credit  of  the 
company  as  part  of  the  regular  daily  deposit.  This  made 
his  cash  account  square.  He  had  no  account  in  the  bank 
on  which  the  cheque  was  drawn,  so  the  cheque  was  in  due 
time  returned  as  dishonoured,  and  a debit  charge  was  made 
in  the  bank  account.  The  Toronto  Music  Supply  Company 
was  a firm  with  which  the  plaintiff  company  did  large 
business,  and  which  paid  its  accounts  periodically,  the  amount 
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paid  being  large.  Ott  then  debited  this  company  with  $250 
less  than  the  actual  amount  of  goods  sold,  but  rendered  them  an 
account  for  the  true  amount,  and  when  the  cheque  for  the  true 
amount  came  in,  and  was  duly  endorsed  for  deposit  in  the  regular 
way,  he  made  out  two  deposit-slips,  one  for  $250  and  one  for  the 
balance  of  the  cheque,  explaining  to  the  bank  that  the  plaintiff 
desired  the  deposit  to  appear  as  two  sums.  When  the  auditor 
examined  the  books  and  found  no  voucher  for  the  $250  debit, 
Ott  explained  that  it  was  an  error  on  the  part  of  the  bank,  which 
he  had  had  corrected  by  the  credit  of  the  corresponding  sum, 
and  so  escaped  detection. 


The  amount  received  from  the  Toronto  Music  Supply  Com- 
pany being  entered  as  corresponding  to  the  amount  of  the  reduced 
debit,  this  was  also  concealed.  The  result  of  this  manipulation 
was  that  the  shortage  originating  in  the  cash-box  was  so  trans- 
muted as  to  be  a shortage  in  the  stock — more  goods  having  been 
delivered  to  the  Toronto  Music  Supply  Company  from  stock 
than  had  been  charged  to  them  on  the  books. 

Owing  to  the  nature  of  the  business  and  the  nature  of  the 
stock,  this  shortage  was  exceedingly  difficult  to  discover  or  locate. 
In  fact  the  real  result  was  to  make  the  cost  of  each  “ record” 
appear  to  be  greater  than  it  actually  was,  by  an  infinitesimal 
amount;  and,  as  the  business  had  recently  been  transferred  to  a 
larger  and  better  equipped  factory,  this  meant  that  the  reduction 
in  the  cost  of  manufacture  was  made  to  appear  as  less  than  it 
really  was. 

Having  ascertained  in  this  way  an  easy  method  of  defrauding, 
Ott  proceeded  to  apply  it  upon  a more  extensive  scale.  He 
learned  to  imitate  the  signature  of  Mr.  Farquharson,  the  Canadian 
manager;  and,  by  great  diligence  and  attention  to  business,  he 
got  more  and  more  of  the  routine  business  of  the  office  into  his 
own  hands,  and  speedily  became  the  chief  clerk  and  confidential 
man  in  the  office.  He  sought  not  salary  but  experience,  and  so 
was  allowed  to  do  much  as  he  pleased  in  all  matters  of  detail, 
and  built  up  for  himself  a good  reputation  for  fidelity  and  effic- 
iency. He  said  he  had  some  independent  means,  and  in  this 
way  the  possession  of  money  and  enjoyment  of  a style  of  living 
which  would  be  quite  beyond  the  means  of  a $25  a week  clerk, 
excited  no  comment. 
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When  money  was  desired,  his  usual  plan  was  to  draw  a cheque 
in  his  own  favour  for  cash  and  sign  it  himself  in  Farquharson’s 
name  and  go  to  the  bank  and  present  it,  receiving  the  cash. 

At  the  end  of  the  month  a statement  was  presented  by  the 
bank  shewing  the  debits  and  accompanied  by  the  vouchers. 
The  voucher  for  a forged  cheque  was  of  course  the  cheque  itself. 
Ott  would  receive  these  cheques  from  the  bank  as  the  accredited 
agent  of  the  plaintiff,  and  he  then  removed  from  the  bundle  of 
returned  c leques  t le  forged  documents,  and  placed  in  their 
stead  forged  debit-slips. 

A large  part  of  the  business  of  the  plaintiff  consisted  in  the 
supplying  of  goods  to  various  music  supply  houses  in  different 
parts  of  Canada.  Some  of  these  were  not  at  all  regular  in  making 
payments,  and  drafts  or  notes  which  had  been  deposited  as  cash 
or  discounted  were  not  met  at  maturity.  In  each  of  such  cases 
the  amount  of  the  draft  was  debited  to  the  company,  and  a 
debit-slip,  accompanied  by  the  draft  or  note  dishonoured,  was 
placed  with  the  vouchers. 

Ott  procured  from  a clerk  in  the  bank  a quantity  of  blank 
forms  of  these  debit-slips,  upon  the  pretence  that  the  head  office 
of  the  company  in  New  York,  to  whom  the  Toronto  office  made 
daily  reports,  required  copies  of  all  vouchers. 

These  slips  Ott  filled  up  as  though  a draft  upon  a customer  had 
been  returned  dishonoured,  and  gave  to  them  an  appearance  of 
genuineness  by  marking  them  with  stamps  similar  to  stamps  used 
by  the  bank. 

The  entries  were  then  put  through  the  customers’  accounts 
just  as  if  a draft  had  been  returned. 
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The  cheques  received  from  the  Toronto  Music  Supply  Com- 
pany and  the  accounts  rendered  to  them  were  then  manipulated 
in  the  way  already  indicated,  a credit  being  in  this  way  put 
through  a customer’s  account  as  though  a draft  had  been 
taken  up.  The  amount  of  the  debit  alnd  the  corresponding 
credit  in  the  Toronto  Music  Supply  Company’s  account  were 
both  reduced  and  the  merchandise  account  so  manipulated  that 
the  stock  on  hand  was  really  less  than  it  should  have  been  if  the 
account  had  been  correct,  the  difference  representing  the  goods 
delivered  to  the  Toronto  Music  Supply  Company,  but  not  charged 
to  it. 
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The  vouchers  received  from  the  bank  all  came  to  Ott’s  hands, 
and  he  made  the  necessary  substitutions,  and  then  checked  the 
vouchers  and  books  with  one  of  his  superior  officers,  no  error 
being  found.  He  removed  from  the  vouchers  all  the  returned 
drafts  before  this  checking,  but  no  suspicion  was  aroused,  for  the 
drafts  not  with  the  vouchers  all  seemed  to  have  been  taken 
up  by  the  customers. 

To  illustrate  by  one  example  taken  at  random — on  the  15th 
April,  1914,  the  Toronto  Music  Supply  Company  gave  a cheque 
for  $25,247.45,  the  true  amount  of  their  account.  They  were 
credited  with  having  paid  $24,334.02,  the  amount  charged  against 
them  in  the  books— the  difference  was  used  as  a credit  to  cover 
false  debits  of  $816.11  to  the  Winnipeg  Piano  Company,  $65  to 
G.  G.  Grover,  and  $44.08  to  M.  Hendrie,  and  to  credit  his  own 
account  $18.24.  The  $816.11  is  the  amount  of  a forged  cheque 
for  that  amount  for  which  a debit-slip  as  for  a returned  draft 
on  the  Winnipeg  Piano  Company  had  been  substituted. 

This  illustrates  the  way  in  which  most  of  the  forgeries  were 
concealed. 

Another  device  was  resorted  to  in  some  cases.  A cheque 
was  drawn  for  money  pretended  to  be  needed  to  pay  duty  or 
freight;  this  was  signed  by  the  manager,  but  not  used.  Ott  then 
drew  a c leque  for  the  same  amount  in  favour  of  another  clerk, 
and  forged  the  signature  of  the  manager  and  payee,  and  cashed 
the  cheque.  This  was  done  only  on  a few  occasions. 

On  six  occasions  Ott  raised  the  amounts  of  genuine  cheques 
drawn  in  his  own  favour  or  in  favour  of  another  clerk  for  small 
sums,  and  cashed  t lem,  forging  the  signature  of  the  other  clerk. 

Other  frauds  were  practised  by  Ott,  but  these  were  not  con- 
nected with  the  bank.  Save  with  regard  to  the  raised  cheques, 
I do  not  think  there  was  negligence  on  the  part  of  either  the 
plaintiff  or  its  officers  or  on  the  part  of  the  bank  in  failing  to 
discover  the  frauds. 

The  raised  cheques  are  not  skillful  forgeries — in  some  in- 
stances at  any  rate — and  ought  to  have  been  discovered;  but,  in 
my  view,  this  is  not  material. 

At  first  a pass-book  was  kept  in  which  t le  deposits  made  and 
the  debit  items — cheques,  returned  drafts,  etc. — were  entered 
from  time  to  time,  but  later  on  the  pass  book  was  abandoned,  and 
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an  account  was  sent  by  the  bank  to  the  customer,  which  was  a 
duplicate  of  the  entries  in  the  customer’s  account.  These  items 
in  the  main  consisted  merely  of  the  figures  shewing  the  amounts, 
but  in  some  cases  a letter  of  reference  was  added,  e.g.,  “R,” 
indicating  “ returned  items,”  according  to  a key  at  the  foot  of 
the  statement. 

When  the  statement  was  sent  to  the  customer  or  the  pass- 
book handed  to  him  at  the  end  of  the  month,  it  was  accompanied 
by  the  vouchers.  Each  statement  had  at  its  head  the  request: 
‘‘Please  examine  at  once  and  report  any  difference  m the  state- 
ment direct  to  the  accountant.” 

A printed  acknowledgment  of  the  correctness  of  the  account 
was  also  furnished,  and  the  customer  was  asked  to  sign  and 
return. 

The  form  used  down  to  and  including  January,  1914,  is  shewn 
by  the  acknowledgment  for  that  month: — 

“Toronto,  Jany.  31,  1914. 

“We  hereby  confirm  the  statement  of  our  account  with  the 
Union  Bank  of  Canada  as  at  above  date,  the  balance  being 
$16,228.35  at  our  credit,  as  shewn  in  our  pass-book,  and  we 
acknowledge  receipt  of  all  cheques  and  vouchers  to  above  date 
and  find  all  to  be  correct. 

“Columbia  Graphophone  Co. 

“A.  G.  Farquharson, 

‘ ‘ Canadian  Manager . ’ ’ 

The  weakness  of  this  document  was  that  it  was  regarded  by 
both  parties  as  ,a  matter  of  form,  being  signed  at  the  time  the 
vouchers  were  handed  over,  without  any  opportunity  for  ex- 
amination. 

After  February,  1914,  the  system  was  changed,  and  a new  form 
provided,  which  was  handed  over  with  the  statement  and  ex- 
pected to  be  signed  and  returned  by  the  customer.  The  last  one 
in  fact  signed  is  dated  the  30th  May,  1914.  It  reads  as  follows: — 

“Toronto,  May  30,  1914. 

“The  undersigned  customer  of  the  Union  Bank  of  Canada 
hereby  acknowledges  receipt  of  his  pass-book  or  statement  of 
current  account,  shewing  a balance  to  the  end  of  the  month, 
May  30,  1914,  of  $1,598.50  at  credit,  together  with  vouchers 
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for  all  debit  items  against  the  undersigned  appearing  therein 
since  the  date  of  the  last  statement  of  account;  and,  for  valuable 
consideration,  the  undersigned  agrees  with  the  said  bank  that 
he  will,  within  ten  days  from  the  date  hereof,  examine  the  said 
vouchers  and  check  the  debit  and  credit  entries  in  the  said  pass- 
book or  statement  of  acco  mt  (and  especially  all  debit  entries 
purporting  to  be  represented  by  such  vouchers),  and  will  in 
writing  point  out  to  the  said  bank  any  errors  therein,  and 
from  and  after  the  expiration  of  the  said  period  of  ten  days, 
except  as  to  improper  charges  or  errors  previously  pointed  out, 
it  shall  be  conclusively  settled  as  between  the  bank  and  the 
undersigned  that  the  vouchers  in  respect  of  all  such  debit  items 
are  genuine  and  properly  chargeable  to  and  charged  against  the 
undersigned,  and  that  the  undersigned  was  not  entitled  to  be 
credited  with  any  sum  not  credited  in  the  said  pass-book  or 
statement  of  account. 


“Columbia  Graphophone  Co. 

“J.  C.  Doran,  Asst.  Manager. ” 

After  this  date,  no  such  acknowledgement  was  signed;  and, 
though  letters  were  sent  asking  its  signature,  no  response  was 
made  by  the  customer. 

Some  receipts  for  vouchers  were  signed  by  Ott  and  a young 
clerk  named  McMurray.  These  receipts  were  written  at  the  foot 
of  a blank  form  of  acknowledgment,  but  these  were  not  and  were 
not  intended  to  be  acknowledgments. 

I can  see  no  reason  why  these  acknowledgments  and  agree- 
ments should  not  bind  the  customer.  They  were  intended  to  be 
real  agreements  and  to  define  the  relation  between  the  parties, 
and,  I think,  relieve  the  bank  from  all  liability  down  to  the  30th 
May,  1914.  This  covers  $6,967.37  of  forged  paper. 

It  is  argued  that  the  rendering  of  the  accounts,  and  the  handing 
over  of  the  vouchers,  with  the  request  for  an  immediate  exam- 
ination, and  the  request  for  the  signature  of  such  an  acknow- 
ledgment eac  month,  and  the  failure  of  the  customer  to  make 
any  complaints,  preclude  it  from  now  objecting  to  the  items 
charged. 

This  would  not  cover  all  the  items  now  claimed,  for  there  were 
many  forged  cheques  cashed  in  March  and  April,  1915.  Ott 
absconded  about  the  15th  April,  1915,  and  the  forgeries  in  April, 
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which  were  not  covered  up,  were  then  at  once  discovered  and  the 
bank  advised. 

An  expert  and  very  competent  auditor  was  employed  upon 
tie  books,  but  he  failed  to  discover  the  frauds  for  two  weeks, 
and  then  found  them  only  on  obtaining  from  the  Music  Supply 
Company  their  cheques  for  payments  made,  when,  on  com- 
parison with  their  account,  the  whole  thing  was  speedily  revealed. 

Dorah,  the  assistant  manager,  was  examined  before  me. 
Farquharson,  the  manager,  was  examined  on  commission.  My 
impression  of  both  is  that  they  were  highly  competent  business 
men,  but  quite  unfit  to  unearth  the  frauds  practised  by  Ott,  even 
if  they  had  been  suspicious;  but,  in  the  absence  of  suspicion, 
they  were,  without  any  fault  on  their  part,  easy  dupes  for  this 
exceptionally  able  scoundrel. 

The  system  of  returning  the  cheques  and  vouchers  with  a 
statement  would  have  at  once  led  to  the  detection  of  any  false 
cheques  that  had  not  been  removed  from  the  bundle  and  covered 
by  false  entries  in  the  books,  but  the  system  afforded  no  protection 
against  the  skilled  operations  of  the  trusted  bookkeeper  and 
confidential  clerk. 
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The  fundamental  principle  is,  that  the  relation  of  the  bank 
to  its  customer  is  contractual;  and  that,  in  the  absence  of  any 
other  express  agreement,  the  contract  of  the  bank  is  to  pay  the 
money  intrusted  to  it  to  the  customer  or  upon  his  order.  For 
this  reason,  the  bank  does  not  discharge  itself  from  its  liabliity 
if  it  pays  upon  a forged  cheque,  and  it  is  a matter  of  no  importance 
that  the  customer  has  so  conducted  his  business  as  to  render  forgery 
by  a clerk  easy;  or  that  he  has  so  carelessly  drawn  a cheque  as 
to  facilitate  its  alteration.  A forged  cheque  is  no  justification 
to  the  bank  for  parting  with  the  customer’s  money — it  is  a mere 
nullity. 

Any  conduct  on  the  part  of  the  customer  after  he  has  knowledge 
that  a forged  cheque  has  been  issued  or  that  a genuine  cheque 
has  been  altered,  which  is  calculated  to  mislead  or  deceive  the 
banker,  or  which  will  facilitate  the  commission  of  a fraud  upon 
the  banker,  will  preclude  the  customer  from  asserting  that 
his  signature  is  not  genuine;  but  all  these  cases  rest  upon  the 
existence  of  a duty  or  obligation  which  it  is  assumed  arises  from 
the  knowledge  of  the  existence  of  the  forged  document.  This 
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duty  or  obligation  arises  generally  from  the  contractual  relation- 
ship of  the  parties,  but  the  Supreme  Court  of  Canada  found  that 
it  may  also  arise,  when  there  is  no  contractual  relation,  from 
moral  and  commercial  obligation:  Ewing  v.  Dominion  Bank 
(1904),  35  S.C.R.  133,  [1904]  A.C.  806. 

But  the  obligation  cannot  arise  unless  there  is  knowledge,  and 
a fortiori  when  the  fraud  is  perpetrated  by  one  who  has  the  skill 
and  ability  to  conceal  his  fraud  from  both  parties. 

Here  the  case  is  in  one  aspect  a hard  one  on  the  bank,  but  the 
bank  could  have  protected  itself  in  any  one  of  three  ways.  It 
might  have,  in  the  first  place,  insisted  upon  a contract  with  the 
customer  imposing  upon  him  the  duty  to  state  accounts  monthly 
and  to  accept  as  genuine  all  items  not  objected  to  in  a reasonable 
time — or  it  might  have  insisted  upon  the  regular  signature  of 
the  monthly  acknowledgments — or  it  might  have  delivered  the 
statements  and  vouchers  into  the  hands  of  the  manager,  instead 
of  to  the  fraudulent  clerk. 

A review  of  the  cases  would  be  of  little  value.  Kepitigalla 
Rubber  Estates  Limited  v.  National  Bank  of  India  Limited,  [1909] 
2 K.B.  1010,  deals  satisfactorily  with  most  of  the  questions  raised. 

I cannot  create  an  estoppel  based  upon  the  request  of  the 
bank  for  an  acknowledgment  and  a refusal — for  the  neglect  is, 
I think,  equivalent  to  a refusal — ;to  give  it.  That  which  h not 
done  cannot  be  treated  as  done.  Nor  can  I regard  the  retention 
of  the  vouchers  by  the  plaintiff  as  an  acknowledgment  of  their 
genuineness.  They  were  delivered  to  the  fraudulent  clerk,  and 
never  came  to  the  knowledge  of  the  plaintiff. 

The  result  is,  that  the  plaintiff  recovers  for  all  the  cheques 
after  the  30th  May,  1914,  less  the  true  amount  of  the  five  raised 
cheques,  with  such  interest  as  the  bank  would  have  allowed  up 
to  the  date  of  the  writ,  and  with  5 per  cent,  interest  from  the  date 
of  the  writ  to  judgment,  and  costs. 
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[IN  CHAMBERS.] 

Re  Montgomery  and  Wrights  Limited. 


Execution — Seizure  and  Sale  by  Sheriff  of  Company-share — Writ  Effective  only 
from  Date  of  Seizure  — Prior  Unrecorded  Transfer — Bona  Fides  — True 
Interest  of  Execution  Debtor  alone  Exigible — Execution  Act , R.S.O.  1914,  ch. 
80,  sec.  10 — Companies  Act,  R.S.O.  1914,  ch.  178,  sec.  60. 

An  execution  creditor  can  take  under  his  writ  only  the  true  interest  of  his 
execution  debtor,  and  this  applies  to  cut  down  the  apparent  to  the  true 
title  in  the  case  of  shares  of  the  capital  stock  of  a company — the  true  interest 
alone  is  exigible. 

Morton  v.  Cowan  (1894),  25  O.R.  529,  followed. 

The  rights  of  a bond  fide  purchaser  without  notice  of  the  writ  being  in  the 
sheriff’s  hands  for  execution  are  protected  by  sec.  10  of  the  Execution  Act, 
R.S.O.  1914,  ch.  80. 

Shares  being  by  statute  made  exigible,  the  writ  binds  them  only  from  the  time 
of  actual  or  constructive  seizure. 

Hatch  v.  Rowland  (1870),  5 P.R.  223,  approved. 

Although  a transfer  of  shares  must  be  duly  recorded  to  complete  the  title,  any 
unrecorded  dealing  is  not  void,  but  is  valid  as  “exhibiting  the  rights  of  the 
parties  thereto  towards  each  other:”  Companies  Act,  R.S.O.  1914,  ch.  178, 
sec.  60. 

An  unrecorded  transfer  of  a share,  prior  in  time  to  the  seizure  by  the  sheriff  of 
the  share  under  a writ  against  the  transferor,  which  was  in  the  sheriff’s 
hands  before  the  transfer,  was  held  to  give  the  transferee  the  title  to  the 
share,  as  against  the  purchaser  at  the  sheriff’s  sale  under  the  execution, 
subject  to  proof  of  the  bona  fides  of  the  transfer. 


Motion  by  J.  D.  Montgomery,  the  vendee  at  a sheriff’s  sale 
of  one  share  of  the  capital  stock  of  Wrights  Limited,  an  incor- 
porated company,  for  a mandatory  order  directing  the  company 
to  record  the  applicant  as  owner  of  the  share. 

The  motion  was  heard  by  Middleton,  J.,  in  Chambers. 

J.  M.  Bullen,  for  the  applicant. 

J.  H.  Hoffman ■,  for  the  company. 

M.  Wilkins,  for  Roland  C.  Nelles,  claimant. 

January  2.  Middleton,  J.: — Under  a writ  of  execution 
against  C.  F.  Wright  dated  the  15th  November,  1915,  the  sheriff 
seized  and  sold  one  share  of  stock  standing  in  the  name  of  the  said 
C.  F;  Wright  to  the  applicant,  who  paid  $80  therefor;  and  this  sum 
has  now  been  paid  over  to  the  creditors  holding  executions,  under 
the  provisions  of  the  Creditors  Relief  Act,  R.S.O.  1914,  ch.  81. 

The  seizure  was,  I assume,  made  after  the  2nd  February, 
1916,  on  which  date  Wright  was  examined  as  a judgment  debtor, 
and  stated  on  oath  that  he  owned  the  share. 


1917 
Jan.  2. 
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After  the  sale  by  the  sheriff,  Roland  C.  Nelles,  an  employee 
of  the  company,  made  claim  to  the  ownership  of  the  stock  or  to 
some  lien  thereon,  asserting  that  he  had  “the  stock,”  which,  as  I 
understand  it,  means  the  certificate,  in  his  possession  since  the 
15th  January,  1916,  as  security  for  $306  advanced  by  him  to 
Wright. 

It  is  now  argued  that  the  execution  bound  the  share  from  the 
time  it  was  placed  in  the  sheriff’s  hands;  and  that,  assuming  the 
statement  of  Nelles  to  be  true,  he  has  no  title  as  against  the  pur- 
chaser. 

I do  not  so  understand  the  law.  At  common  law  an  execution 
bound  goods  from  the  date  of  its  issue.  The  Statute  of  Frauds 
changed  this  and  made  it  bind  only  from  the  time  it  was  placed 
in  the  sheriff’s  hands  for  execution;  and  now  this  is  again  modified 
by  protecting  the  rights  of  a bond  fide  purchaser  without  notice  of 
the  writ  being  in  the  sheriff’s  hands  for  execution:  Execution 
Act,  R.S.O.  1914,  ch.  80,  sec.  10. 

But  this  applied  only  to  goods  which  were  by  common  law 
exigible  under  the  writ ; and  when,  by  statute,  other  property  was 
made  exigible,  it  was,  generally  speaking,  made  liable  only  from 
the  time  of  actual  or  constructive  seizure. 

This  was  so  determined  by  that  master  of  common  law  prac- 
tice, Mr.  Dalton,  as  to  stock,  in  Hatch  v.  Rowland  (1870),  5 PR. 
223;  and  as  to  choses  in  action  by  VanKoughnet,C.,  in  McDowell 
v.  McDowell  (1862),  1 Ch.  Chrs.  140;  and  as  to  the  equity  of  re- 
demption in  chattels,  in  Allan  v.  Place  (1908),  15  O.L.R.  476. 

A transfer  of  stock  must,  it  is  true,  be  duly  recorded  to  com- 
plete the  title,  but  any  unrecorded  dealing  is  not  void,  but  is 
valid  as  “exhibiting  the  rights  of  the  parties  thereto  towards  each 
other:”  Companies  Act,  R.S.O.  1914,  ch.  178,  sec.  60. 

An  execution  creditor  can  take  only  the  true  interest  of  the 
execution  debtor,  and  this  principle  applies  to  cut  down  the  appar- 
ent to  the  true  title  in  the  case  of  stock.  The  true  interest  alone 
is  exigible:  Morton  v.  Cowan  (1894),  25  O.R.  529. 

The  purchaser  must  therefore  elect  to  take  an  issue  with  Nelles 
as  to  t ie  bona  fides  of  his  claim,  or  the  application  must  be  re- 
fused. 

If  an  issue. is  taken,  costs  will  be  reserved  to  the  trial.  If  not — 
no  costs. 
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[SUTHERLAND,  J.] 

Re  White  and  City  of  Toronto. 


Municipal  Corporations — Expropriation  of  Land — Compensation — Award — 
Interest — Rents — Receipt  from  Date  of  Expropriating  By-law — Power  of 
Arbitrator  to  Amend  Award — Expiry  of  Time  for  Appeal — Enforcement  of 
Amended  Award — Municipal  Arbitrations  Act,  R.S.O.  1914,  ch.  199,  sec. 
2 (2)  (e),  7 — Arbitration  Act,  R.S.O.  1914,  ch.  65,  secs.  4,  10  (c),  14 • 

The  Corporation  of  the  City  of  Toronto  having  expropriated  land  under  a 
by-law,  an  award  fixing  the  amount  of  compensation  was  made  by  the 
Official  Arbitrator.  After  the  time  for  appealing  from  the  award,  under 
sec.  7 of  the  Municipal  Arbitrations  Act,  R.S.O.  1914,  ch.  199,  had  expired, 
the  arbitrator  amended  the  award  by  adding  thereto  a clause  directing  that 
interest  on  the  amount  awarded  from  the  day  of  the  date  of  the  expropriating 
by-law  should  be  paid  by  the  corporation,  and  that  the  land-owner  should 
pay  to  the  corporation  the  rents  received  from  the  same  day.  It  appeared 
by  the  arbitrator’s  written  reasons  that  he  had  intended  to  include  in  his 
original  award  the  clause  so  added : — 

Held,  upon  an  application  by  the  land-owner,  under  sec.  14  of  the  Arbitration 
Act,  R.S.O.  1914,  ch.  65,  for  leave  to  enforce  the  award  as  a judgment,  that 
if  the  arbitrator  had  not  power  under  sec.  2 (2)  (e)  of  the  Municipal  Arbi- 
trations Act  to  amend  the  award,  he  had  power  to  do  so  under  sec.  10  (c)  of 
the  Arbitration  Act,  which,  by  sec.  4,  was  applicable  to  this  award. 

Held,  also,  that  whether  the  power  to  amend  could  be  exercised  after  the  time 
limited  for  an  appeal  had  expired  should  not  be  determined  upon  this  appli- 
cation; the  only  award  which  could  be  enforced  was  the  amended  award; 
and,  unless  the  land-owner  was  content  with  an  order  for  its  enforcement, 
the  application  must  be  dismissed. 

Semble,  that  the  arbitrator  was  right  in  determining  that  the  city  corporation 
was  deemed  to  be  in  possession  from  the  date  of  the  expropriating  by-law, 
and  entitled  to  the  rents  from  and  after  that  date,  and  the  claimant  to  in- 
terest from  that  date. 


Motion  by  the  claimant,  an  owner  of  land  expropriated  by 
the  Corporation  of  the  City  of  Toronto,  under  its  by-law  No. 
6466,  passed  on  the  19th  May,  1913,  for  the  extension  of  Bloor 
street  to  Danforth  avenue,  for  an  order  that  judgment  be.  entered 
pursuant  to  the  award  and  adjudication  of  P.  H.  Drayton,  Esquire, 
K.C.,  Official  Arbitrator,  dated  the  8th  July,  1916. 


December  14,  1916.  The  motion  was  heard  by  Sutherland, 
J.,  in  the  Weekly  Court  at  Toronto. 

J.  J.  Maclennan , for  the  claimant. 

C.  M.  Colquhoun,  for  the  city  corporation,  contestant. 

January  2,  1917.  Sutherland,  J.: — By  the  award  it  was 
adjudged  that  the  city  corporation  pay  to  the  claimant,  the  land- 
owner,  $41,000  in  full  compensation  for  taking  his  lands  and  pre- 
mises, together  with  his  costs  of  and  incidental  to  the  arbitration, 


1917 
Jan.  2. 


338 


ONTARIO  LAW  REPORTS. 


Sutherland,  J. 

1917 

Re 

White 

and 

City  of 
Toronto. 


[VOL. 


with  the  fees  of  the  arbitrator  and  stenographer  if  paid  in  the  first 
instance  by  the  claimant. 

By  the  Municipal  Arbitrations  Act,  R.S.O.  1914,  ch.  199,  sec. 
5,  it  is  provided  that  “the  award  of  the  Official  Arbitrator,  with 
his  notes  of  evidence  and  exhibits  and  the  reasons  of  his  decision, 
shall  be  filed  in  the  office  of  the  Registrar  of  the  Appellate  Division, 
and  notice  of  the  filing  shall  forthwith  be  given  by  the  Official 
Arbitrator  to  the  parties,”  etc.;  and,  by  sec.  7,  that  “the  award 
may  be  appealed  against  to  a Divisional  Court  in  the  same  manner 
as  the  decision  of  a Judge  of  the  Supreme  Court  sitting  in  Court 
is  appealed  from,  and  shall  be  binding  and  conclusive  upon  all 
parties  to  the  reference  unless  appealed  from  within  six  weeks 
after  notice  that  it  has  been  filed.” 

The  award  was  duly  filed,  together  with  the  written  reasons  of 
the  arbitrator,  and  due  notice  of  the  filing  was  also  given. 

The  last  clause  of  the  reasons  is  as  follows-:  “The  claimant  is 
entitled  to  interest  from  the  date  of  the  expropriating  by-law, 
and  the  contestant  to  the  rents  received  from  such  day  by  the 
claimant.” 

In  the  award  itself  no  reference  is  made  to  either  rent  or  in- 
terest. No  appeal  was  taken  from  the  award  within  the  six 
weeks.  Subsequently,  on  the  application  of  the  city  corporation, 
upon  notice  of  motion  served  on  the  25th  October,  1915,  the  land- 
owner  by  his  counsel  appearing  and  objecting  thereto,  a written 
amendment  of  the  award  was  made  on  the  21st  November,  1916, 
by  the  arbitrator. 

After  quoting  the  last  clause  of  his  reasons  already  referred  to, 
he  proceeds  to  say  in  the  written  amendment:  “This  last  clause 
is  omitted  in  the  award,  and  I am  asked  to  amend  the  same  by 
adding  it  thereto.  ...  I therefore  order  and  direct  that  the 
award  herein  be  amended  by  adding,  after  the  words  ‘forty-one 
thousand  dollars,’  the  words  ‘together  with  interest  on  the  same 
from  the  date  of  the  expropriating  by-law  in  full  compensation  for 
the  taking  of  the  lands  and  premises : the  contestant  to  be  entitled 
to  rents  received  by  the  claimant  from  the  said  date.’  ” 

It  was  admitted  on  the  argument  that  a substantial  portion,  I 
think  $21,000,  was  paid  by  the  city  corporation  to  the  land-owner 
during  the  proceedings,  for  which  credit  is  to  be  given.  It  is  con- 
tended on  the  part  of  the  land-owner  that,  the  award  having  been 
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taken  up  and  not  appealed  from,  the  arbitrator  was  functus  officio, 
and  that  he  had  no  jurisdiction  to  amend  the  same  as  indicated, 
and  that  the  land-owner  is  now  entitled  to  the  amount  of  the 
award,  together  with  the  rents  down  to  the  time  the  city  corpora- 
tion went  into  possession  of  the  property  in  question,  which  it  is 
admitted  was  on  the  1st  September,  1915,  and  with  interest  from 
that  date,  after  giving  proper  credit  for  the  amount  paid  on  account 
at  the  date  of  such  payment. 

It  is  on  the  other  hand  contended  by  the  city  corporation  that 
the  arbitrator  is  in  the  same  position,  in  so  far  as  having  power  to 
amend  is  concerned,  as  a Judge  of  the  High  Court,  such  power 
being  given  to  him  under  sec.  2 (2)  (e)  of  the  said  Act,  by  which  the 
Official  Arbitrator  is  given  “all  the  powers  of  a Judge  of  the  Su- 
preme Court,  including  those  relating  to  the  production  of  books 
and  papers,  the  amendment  of  notices  for  compensation  or  damage 
and  of  all  other  notices  and  proceedings,  the  rectification  of 
errors  or  omissions,  the  time  and  place  of  taking  examinations  and 
views,  the  assistance  of  engineers,  surveyors  or  other  experts, 
and  as  respects  all  matters  incident  to  the  hearing  and  determina- 
tion of  matters  before  him  or  proper  for  doing  complete  justice 
therein  between  the  parties,  including  the  power  of  awarding 
costs;”  and  that,  consequently,  he  had  power  to  amend  the 
award,  to  remedy  an  error  or  omission,  and  so  make  it  conform  to 
his  written  reasons. 

It  was  further  contended  that  in  reality,  as  the  arbitrator  is 
obliged  by  the  section  already  quoted  to  file  reasons,  these  are  in 
effect  part  of  the  award.  Counsel  for  the  corporation  stated  that 
the  application  to  the  arbitrator  to  amend  t le  award  was  made 
to  put  the  matter  beyond  doubt. 

It  was  further  contended  that,  as  an  adjustment  of  the  amount 
was  required  to  be  made  before  the  balance  payable  could  be 
known,  the  motion  to  confirm  .the  award,  before  this  has  been 
done,  is  premature. 

It  was  also  further  contended  that,  the  by-law  to  expropriate 
having  been  passed  on  the  19th  May,  1913,  that  must,  for  the 
purpose  of  ascertaining  the  amount  of  interest  and  rent,  be 
deemed  the  day  on  which  the  corporation  took  possession. 

The  Arbitration  Act,  R.S.O.  1914,  ch.  65,  provides  in  sec.  4 
that  such  Act  “shall  apply  to  every  arbitration  under  any  Act 
passed  before  or  after  the  commencement  of  this  Act  as  if  the 
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arbitration  were  pursuant  to  a submission  except  in  so  far  as  this 
Act  is  inconsistent  with  the  Act  regulating  the  arbitration  or  with 
any  rules  or  procedure  authorised  or  recognised  by  that  Act.” 

By  sec.  10  it  is  further  provided  that  an  arbitrator  shall  have 
power  (c)  “to  correct  in  an  award  any  clerical  mistake  or  error 
arising  from  accidental  slip  or  omission;”  and  sec.  14  provides  as 
follows:  “An  award  may,  by  leave  of  the  Court  or  a Judge,  be  en- 
forced in  the  same  manner  as  a judgment  or  order  to  the  same 
effect.” 

I am  asked  by  the  land-owner  on  this  application  to  make  an 
order  as  provided  by  the  section  last  referred  to.  I am  not  sure 
that  sec.  2 (2)  ( e ) of  the  Municipal  Arbitrations  Act  would  alone 
clothe  the  arbitrator  with  authority,  after  the  hearing  had  been 
concluded  and  the  award  made,  to  amend  it. 

Clause  (c)  of  sec.  10  of  the  Arbitration  Act  would,  however, 
seem  to  give  him  this  power.  Whether  it  can  be  exercised  after 
the  time  limited  for  an  appeal  from  the  award  has  elapsed,  I do 
not  think  I can  properly  be  called  upon  to  determine  upon  this 
application. 

It  seems  to  me  that  the  only  award  with  respect  to  which  I 
can  be  called  upon  to  make  the  order  asked  is  the  amended  award. 
If  the  land-owner  desires  to  appeal  therefrom,  I think  the  appeal 
must  be  made  to  a Divisional  Court.  Unless,  therefore,  the 
land-owner  is  content  to  take  an  order  under  sec.  14  of  the  Arbi- 
tration Act,  to  enforce  the  amended  award,  I must  dismiss  the 
motion  with  costs. 

Counsel  for  the  land-owner  or  claimant  said  upon  the  argu- 
ment that  his  client  was  willing  that  the  order  should  provide  that 
he  should  receive  the  rents  only  down  to  the  time  the  city  corpora- 
tion actually  went  into  possession  of  the  property,  namely,  on  or 
about  the  1st  September,  1915. 

I am  of  opinion,  however,  that  the  arbitrator  was  right  in  deter- 
mining that  the  city  corporation  was  deemed  to  be  in  possession 
from  the  date  of  the  expropriating  by-law,  and  entitled  to  the  rents 
from  and  after  that  date,  while  the  claimant  was  entitled  to  claim 
interest  from  the  same  date.  Reference  to  Redman’s  Law  of 
Awards,  3rd  ed.  (1897),  pp.  158  and  240;  In  re  Stringer  and  Riley 
Brothers,  [1901]  1 K.B.  105;  Mordue  v.  Palmer  (1870),  L.R.  6 Ch. 
22;  Re  Horseshoe  Quarry  Co.  and  St.  Mary's  and  Western  Ontario 
R.W.  Co.  (1910),  22  O.L.R.  429. 
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[HODGINS,  J.A.] 

Re  Town  of  Alliston  and  Town  of  Trenton. 


1917 

Jan.  3. 


Municipal  Corporations — Town  Corporation — Bonus  to  Manufacturing  Busi- 
ness— By-law — Motion  by  another  Town  Corporation  to  Quash — Injurious 
Affection — Municipal  Act , R.S.O.  1914,  ch.  192,  sec.  285 — “ Business 
Established  elsewhere  in  Ontario " — Sec.  396  ( c ) — Ownership  of  Business — 
Branch  of  Larger  Concern — Identity — Control. 

Under  sec.  285  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  an  application  by 
a town  corporation  (A.)  to  quash  a bonus  by-law  of  another  town  corpora- 
tion (T.)  was  entertained,  it  appearing  by  affidavit  that  A.  was  injuriously 
affected. 

And  it  was  held,  upon  the  evidence,  that  the  business  of  a manufacturing 
company  existing  in  A.  was  a “ business  established  elsewhere  in  Ontario," 
within  the  meaning  of  sec.  396  (c)  of  the  Act,  and  so  the  bonusing  by  T.  of  a 
business  proposed  to  be  established  in  T.  w&s  illegal — the  ownership,  i.e., 
the  business  and  financial  control,  of  the  two  being  identical.  The  pro- 
visions of  clause  ( c ) were  treated  as  dealing  with  the  ownership,  in  that 
sense,  and  not  with  the  character  or  species  of  the  business;  and  it  was 
found  that  the  proposed  business  in  T.  was  to  be  carried  on  by  the  same 
persons  who  were  carrying  on  the  A.  business;  that  the  latter  enterprise, 
though  nominally  conducted  by  an  incorporated  company,  was  in  fact  a 
branch  of  or  controlled  by  a large  concern  in  the  State  of  New  York;  and 
that  the  T.  business  was  also  to  be  a branch  of  the  same. 

The  by-law  was,  therefore,  quashed. 


Motion  by  the  Corporation  of  the  Town  of  Alliston  to  quash 
a bonus  by-law  of  the  Town  of  Trenton. 

December  21,  1916.  The  motion  was  heard  by  Hodgins, 
J.A.,  in  the  Weekly  Court  at  Toronto. 

W.  A.  J.  Bell,  K.C.,  for  the  applicant  corporation. 

I.  F.  Hellmuth,  K.C.,  and  A.  Abbott,  for  the  respondent  cor- 
poration. 


January  3,  1917.  Hodgins,  J.A.: — Motion  to  quash  by-law 
No.  1157  of  the  Town  of  Trenton,  passed  the  31st  August,  1916, 
granting  a bonus  of  $11,000  to  the  Benedict  Manufacturing 
Company,  of  Syracuse,  N.Y.,  in  respect  to  a silver  plated  ware 
business  to  be  carried  on  by  them  in  Trenton.  I allowed  an 
affidavit  to  be  filed  on  behalf  of  the  applicant  alleging,  under  sec. 
285*  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  that  the  Town  of 
Alliston  was  injuriously  affected;  as  I think  it  is.  * 

*285. — (1)  Where  it  is  alleged  that  a by-law  injuriously  affects  another 
municipality  or  any  ratepayer  of  it,  and  that  the  by-law  is  illegal,  in  whole 
or  in  part,  the  corporation  of  such  other  municipality,  or  any  ratepayer  of  it, 
may  apply  to  quash  the  by-law. 
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There  is  a business  already  in  existence  in  Alliston,  known  as 
the  Benedict  Proctor  Manufacturing  Company,  and  it  is  said 
that  this,  being  a business  “established  elsewhere  in  Ontario,” 
the  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  396,  sub-sec.  (c),* 
prohibits  any  bonus  being  granted  by  the  Town  of  Trenton  such 
as  is  contemplated  here.  Both  counsel  agreed  that  this  sub-sec- 
tion (c)  deals  with  the  ownership  and  not  with  the  character  or 
species  of  the  business,  and  submitted  the  question  as  depending 
wholly  on  the  identity  or  otherwise  of  the  two  concerns  in  point, 
of  proprietorship.  I therefore  dispose  of  this  case  on  that  assump- 
tion, giving  “ownership”  and  “proprietorship”  their  largest 
meaning,  notwithstanding  that  the  language  of  the  sub-section 
might  suggest  a wider  application  of  its  terms. 

The  case  made  by  the  applicant  is  that  the  Alliston  company 
is  a branch  or  subsidiary  concern  of  or  is  controlled  by  the  Syra- 
cuse company,  and  that  sub-sec.  (c)  is  intended  to  prevent  the 
removal  of  such  an  undertaking  in  the  way  here  adopted,  i.e.,  by 
separating  the  off-shoot  from  the  parent  stem,  while  remaining  in 
control  of  the  operations  as  completely  as  if  the  connection  had 
not  been  severed. 

The  answer  made  by  the  respondent  is  that,  if  the  legal  separa- 
tion is  complete,  the  statute  does  not  prohibit  bonusing  two  per- 
sons or  corporations  so  situated,  but  merely  those  businesses 
which  are  carried  on,  within  the  meaning  of  the  sub-section,  i.e.,  by 
the  same  person  or  by  those  who  in  some  way  derive  title  through 
him  or  can  be  legally  identified  with  him. 

There  can  be  no  doubt,  upon  the  facts  presented  on  this  appli- 
cation, that  the  business  has  not  been  yet  removed  to  Trenton. 
It  still  exists  in  Alliston;  and,  if  one  accepts  the  professions  of  the 
respondent,  it  is  a new  industry  that  is  proposed  for  Trenton. 

If,  however,  it  appears  to  be  made  out  that  legal  separation 


*396. — By-laws  may  be  passed  by  the  councils  of  all  municipalities  for 
granting  a bonus  for  the  promotion  of  manufacturers  in  the  munici- 
pality . . . 

(c)  No  by-law  shall  be  passed  granting  a bonus  in  respect  of  a business 
established  elsewhere  in  Ontario,  or  which  has  been  removed  to  the  munici- 
pality from  another  municipality  in  Ontario,  whether  the  business  is  to  be 
carried  on  by  the  same  person  or  by  a person  deriving  title  or  claiming 
through  or  under  him  or  otherwise  or  by  such  person  in  partnership  with 
another  person  or  by  a joint  stock  company  or  otherwise. 
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had  come  about  before  the  by-law  was  passed,  and  yet  that  com- 
mercial control  of  the  Alliston  concern  was  established  in  or  con- 
tinued by  the  Syracuse  company,  so  that  the  transfer  of  the  assets 
and  the  discontinuance  of  the  business  were  entirely  within  the 
latter’s  discretion,  and  were  in  fact  likely  to  be  a matter  of  course, 
then  it  seems  to  me  that  the  mischief  against  which  the  statute 
was  intended  to  guard  would  have  presented  itself.  The  difficulty 
lies  in  the  disappearance  of  the  words  of  63  Viet.  ch.  33,  sec.  9 (e), 
“to  secure  the  removal  of  an  industry  established  elsewhere  in 
the  Province.  ” 


Hodgins,  J.A. 
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The  amendment  made  in  1903  by  the  Municipal  Act,  3 Edw. 
VII.  ch.  19,  sec.  591,  sub-sec.  12  (e),  added  to  those  words  the 
following:  “or  which  has  been  removed  to  such  municipality 
from  another  municipality  in  the  Province,  whether  such  industry 
is  to  be  carried  on  by  the  same  proprietor  as  in  the  locality  from 
which  it  has  been  or  is  to  be  removed  or  is  to  be  carried  on  by  some 
other  person  deriving  title  or  claiming  through  or  under  such 
proprietor  or  otherwise  or  by  such  proprietor  in  partnership  with 
other  persons  or  by  a joint  stock  company  or  otherwise.” 

This  addition  affects  the  removal,  whether  threatened  or 
accomplished,  and  was  no  doubt  intended  to  prevent  its  being 
said  that,  when  the  transfer  had  taken  place  before  the  by-law 
was  passed,  the  decision  of  Re  Village  of  Markham  and  Town  of 
Aurora  (1902),  3 O.L.R.  609,  had  no  application. 

I think  the  meaning  of  the  sub-section  is  that  bonusing  an 
industry  already  existing  elsewhere  in  Ontario  is  not  permitted 
in  two  municipalities,  even  though  (1)  the  same  individual  is  to 
carry  on  both,  or  (2)  some  other  person  deriving  title  or  claiming 
through  or  under  him  or  otherwise  is  to  do  so,  or  (3)  the  same  pro- 
prietor operates  it  in  partnership  with  others  or  by  means  of  a 
joint  stock  company  or  otherwise.  The  use  of  the  phrase  “or 
otherwise”  shews  that  the  definite  exceptions  are  not  exhaustive, 
but  that  in  each  case  the  carrying  on  of  the  business  in  some  other 
way  is  not  to  save  the  situation.  What  is  aimed  at  apparently  is 
the  entire  eliminating  of  competing  bonuses,  so  that  an  industry 
once  established  shall  have  no  incentive  to  move,  and  that  k 
municipality  granting  a bonus  will  be  able  to  enjoy  the  fruits  of  it 
without  any  greater  danger  than  the  attractions  of  a rival  local- 
ity, unable  to  offer  a similar  bait. 
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The  verbal  changes  in  this  sub-section  found  in  3 & 4 Geo.  V. 
ch.  43,  sec.  396,  and  in  R.S.O.  1914,  ch.  192,  sec.  396,  do  not  add 
any  clearness  to  the  atmosphere,  but  the  sense  remains  the  same. 
As  now  expressed,  no  by-law  shall  be  passed  granting  a bonus 
“in  respect  of  a business  established  elsewhere  in  Ontario,  or  which 
has  been  removed  to  the  municipality  from  another  municipality 
in  Ontario,  whether  the  business  is  to  be  carried  on  by  the  same 
person  or  by  a person  deriving  title  or  claiming  through  or  under 
him  or  otherwise  or  by  such  person  in  partnership  with  another 
person  or  by  a joint  stock  company  or  otherwise,  ” 

The  issue  here  hangs  largely  on  the  meaning  and  effect  of  the 
transaction  which  took  place  at  Syracuse  on  the  5th  July,  1916. 
There  are  some  circumstances  which  afford  means  of  judging 
the  exact  position  which  it  should  occupy.  Proctor,  the  president 
of  the  Alliston  company,  was  and  is  a sick  man,  who  has  undergone 
two  operations  this  year.  He  is  treated  in  the  evidence  of  Bene- 
dict and  Dorner  as  a negligible  quantity  except  as  a salesman. 
His  activity  both  in  Benedict’s  tour  of  Ontario  and  in  the  negotia- 
tions is  incomprehensible  if  the  purchase  by  him  of  all  the  shares 
in  his  company  is  real,  because  it  was  helping  to  set  up  a larger 
rival  to  his  own  factory,  and  one  with  the  backing  which,  up  to 
this  time,  had  been  his  own  chief  support.  Why  he  should  go 
with  Benedict  to  look  over  the  various  towns,  negotiate  with 
Trenton,  and  then  go  to  Syracuse,  buy  up  the  shares  in  his  com- 
pany, and  take  part  in  framing  an  agreement  that  would  turn 
his  largest  creditor  into  the  field  in  competition  with  himself,  is 
not  easy  to  understand,  unless  some  advantage  was  to  accrue  to 
him  or  his  company  not  disclosed  by  the  evidence. 

And  this  consideration  is  emphasised  when  it  appears  that  the 
Syracuse  company,  which  had  been  in  practical  charge  and  control 
of  the  Alliston  factory,  instead  of  relaxing  its  grasp,  continued  it 
even  after  the  sale  of  the  5th  July,  and  fastened  it  more  com- 
pletely upon  that  concern  by  the  vote  of  Proctor’s  own  directorate. 
This  is  abundantly  evidenced  by  the  following  resolution,  passed 
on  the  30th  September,  1916,  the  date  at  which  the  5th  July 
transaction  was  formally  ratified: — 

“There  having  been  no  assistant-treasurer  appointed,  it  was 
considered  that,  pending  the  completion  of  the  financial  arrange- 
ments rendered  necessary  by  the  purchase  by  Mr.  Proctor  and 
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others  of  the  stock  in  this  company  held  by  Mr.  Benedict,  Mr. 
Rowantree,  Mr.  Crouse,  Mr.  Kingsley,  Mr.  W.  I.  A.  Proctor,  it 
was  considered  advisable  and  necessary,  in  view  of  the  interest  of 
those  parties,  that  the  bookkeeping  of  the  company  should  be  con- 
ducted at  Syracuse  by  Mr.  Rowantree,  who  had  previously  had 
charge  of  the  books  of  the  company,  and  for  this  purpose  it  was 
considered  advisable  to  appoint  Mr.  Rowantree  assistant-treasurer 
with  power  to  perform  the  duties  of  the  treasurer,  and  to  appoint 
Mr.  Benedict  as  second  vice-president  to  perform  the  duties  of  the 
vice-president  where  it  was  found  necessary  that  documents  or 
cheques  or  commercial  papers  should  be  signed  by  the  vice-pre- 
sident. 

“It  was  thereupon  moved  by  Mr.  Ogden — seconded  by  Mr. 
Bowlby 

“That  Mr.  R.  B.  Rowantree  be  appointed  assistant-treasurer 
of  the  company  to  perform  the  duties  of  the  treasurer  as  he  may 
find  necessary  from  time  to  time. 

“Carried. 

“Moved  by  Mr.  Ogden — seconded  by  Mr.  Bowlby 

“That  Mr.  H.  L.  Benedict  be  appointed  second  vice-president 
of  the  company  with  power  to  perform  the  duties  of  first  vice- 
president  from  time  to  time  as  he  may  find  it  necessary. 

“Carried.” 


Hodgins,  J.A. 

1917 
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Town  of 
Alliston 
and 
Town 
of 
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The  extraordinary  thing  about  this  resolution  is  that  neither 
Rowantree  nor  Benedict  was  either  a shareholder  or  director. 
On  the  28th  September,  1916,  the  transfer  of  their  shares  had  been 
formally  confirmed.  By-law  No.  21  requires  the  second  vice- 
president  and  the  treasurer  to  be  shareholders. 

It  appears  that  for  a long  time,  in  view  of  the  heavy  inbebted- 
ness  of  the  Alliston  company  to  the  Syracuse  company,  the  former 
was  put  on  a weekly  allowance  of  cash  for  petty  expenses  and  pay- 
roll, all  the  large  accounts  being  paid  direct  from  Syracuse.  In 
other  words,  the  Syracuse  company  was  in  complete  charge  of  the 
whole  operations  at  Alliston,  so  much  so  that,  instead  of  that  com- 
pany holding  directors’  meetings,  there  were  only  informal  meet- 
ings at  Syracuse,  attended  by  Proctor,  Benedict,  and  Crouse, 
which  dealt  with  and  directed  its  affairs. 

On  the  letter-paper  of  the  Syracuse  company  are  the  words 
“Canadian  Factory,  Alliston,  Ontario;”  and,  although  this  is 
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airily  disposed  of  by  Benedict  as  simply  untrue,  and  by  Dorner, 
the  superintendent  at  Alliston,  as  for  “stationery  purposes,”  that 
explanation  does  not  sufficiently  account  for  the  wording  of  the 
letter  of  the  Syracuse  company  to  the  Mayor  of  Alliston  of  the 
3rd  March  1916.  In  that  communication  “our  plant,”  “our 
lease,”  “our  taxes,”  “our  present  plant, ” and  “ our  manager  in 
Alliston,”  appear  to  indicate  accurately  the  position  occupied  by 
the  Alliston  company.  It  also  contains  a hint  of  removal,  in  these 
terms:  “Our  lease  of  our  present  plant  expires  the  1st  July,  and  if 
we  stay  in  Alliston  ...  we  are  asking  you,  ” etc. 

It  may  be  noted  that  on  the  16th  May,  1913,  the  Alliston 
company  is  referred  to  as  a branch  of  the  Syracuse  factory,  which 
they  had  just  opened  up  in  Toronto,  and  that  that  company  then 
bought  the  Defries  assets  at  Alliston  and  moved  there. 

The  Mayor  of  Alliston  deposes  to  a conversation  with  Proctor 
in  February,  1916,  to  the  effect  that  they  had  offers  from  other 
municipalities,  and  if  Alliston  had  any  offer  he  would  be  pleased  to 
receive  it.  On  the  30th  May,  1916,  Benedict  begins  his  tour  of 
Ontario  towns.  In  June,  1916,  Elliott  deposes  to  another  con- 
versation with  Proctor  to  the  effect  that  the  Syracuse  company 
was  complaining  of  the  overhead  charges  in  Alliston,  and  proposed 
moving  the  business  from  Alliston.  On  the  5th  July,  1916,’  Proctor 
went  to  Syracuse,  after  the  negotiations  in  Trenton,  and  the  Syra- 
cuse company’s  holdings  in  his  company  were  offered  to  him  for 
$12,500,  for  which  he  gave  his  demand  note,  receiving  cash  for  his 
stock  in  the  Syracuse  company.  On  the  9th  or  10th  July,  Mayor 
Ireland  and  his  solicitor  went  to  Syracuse  with  an  agreement 
drawn  up,  which  was  there  revised  and  signed  by  the  Benedict 
Manufacturing  Company.  It  was  taken  to  Trenton  and  signed  by 
that  town,  and  on  it  the  present  by-law  is  founded. 

The  unratified  transfer  of  share  interests  in  Syracuse  did  not 
become,  under  sec.  60  of  the  Companies  Act,  R.S.O.  1914,  ch. 
178,  “valid  for  any  purpose  whatever,  save  only  as  exhibiting  the 
rights  of  the  parties  thereto  towards  each  other.” 

It  remained  in  that  state  till  the  28th  September,  1910,  when 
■the  transfers  were  confirmed,  but  in  a different  form.  However, 
the  result  was  that  Proctor  owned  246  shares  out  of  250. 

The  financial  position  of  the  Alliston  company  appears,  though 
not  very  clearly,  from  the  examination  of  Benedict.  It  does 
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shew  that  that  company  operated  for  three  years  at  a loss  of  $20,- 
000;  that  it  owes  the  Syracuse  company  $16,985.24;  that  Proctor 
owes  also  on  loans  $7,000 ; and  that  in  its  assets  the  machinery  and 
plant  acquired  in  1913  for  $4,400  are  taken  in  at  a value  of  $35,200. 

I have  dealt  with  the  apparent  disregard  by  Proctor  of  the 
business  interest  of  his  company  in  what  he  did,  and  I cannot 
help  suspecting  that  that  company  is  not  in  a position  to  carry 
on  unless  the  Syracuse  company  assist  it  as  in  the  past,  notwith- 
standing the  argument  presented  to  me  on  behalf  of  the  respondent 
that  it  was  doing  a larger  business  than  ever  before,  that  it  could 
not  fill  its  orders,  and  had  discharged  no  workmen.  This  depends 
on  some  statements  of  Dorner,  who  volunteers  the  remark  that 
‘‘they  are  too  busy  to  think  of  moving,  ” and  that  they  had  “more 
business  than  they  could  get  out.  ” But  these  general  statements 
are,  I think,  more  than  offset  by  his  answers  to  the  effect  that  he 
told  some  of  the  employees  a month  or  so  before  the  3rd  Novem- 
ber, 1916,  that  “maybe  we  would”  move  to  Trenton  and  asked 
one  or  two  if  they  would  go,  and  that  Proctor,  about  the 
1st  September,  1916,  told  him,  “We  are  going  to  move  or  expect  to 
move  to  Trenton.”  This  may  explain  his  reference  to  more 
business  than  they  could  get  out,  as  to  which  he  says,  “It  will 
never  be  got  out.” 

The  activities  of  Trenton's  Mayor  should  not  be  ignored: 
before  going  to  Syracuse,  he  met  Proctor  in  Toronto  and  dined 
with  him,  went  to  Alliston  in  his  company,  and  next  morning  went 
over  the  factory.  Dorner  says  he  shipped  25  samples  of  their 
work  to  him  shortly  after.  Mayor  Ireland  remembers  little  of 
what  occurred  on  that  trip;  and,  whether  due  to  a hint  fjom  Proc- 
tor, or  because,  like  Alan  Breck,  he  had  a “grand  memory  for 
forgetting,”  he  cannot  recall  any  conversation  concerning  the 
object  of  his  trip  nor  any  inquiries  about  Alliston.  His  fondness 
for  yachting  and  sports  supplied,  according  to  him,  topics  for  his 
conversation  with  Proctor  during  his  visit.  However,  when  he 
got  back,  he  talked  over  with  O'Rourke  and  other  members  of  the 
Trenton  council  what  he  had  heard  and  seen  at  Alliston,  though 
what  these  things  were  he  fails  to  relate. 

Mayor  Ireland  produces  two  accounts  purporting  to  shew  the 
amount  expended,  after  the  agreement  was  signed  in  Trenton,  by 
the  respondent's  engineer,  Melville,  in  preparing  to  occupy  the 
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plant  in  Trenton.  On  examining  these,  it  appears  that  there  is 
nothing  in  them  shewing  any  expenditure  on  machinery  or  plant, 
unless  it  be  some  trifling  amount  for  accessories.  The  agreement 
itself  contains  no  provision  for  new  machinery  or  plant  nor  any 
minimum  expenditure  for  it  so  that  second-hand  articles  would 
suffice.  Nor  is  there  any  time  ih  which  it  is  to  be  installed. 

Considering  these  facts  which  I have  outlined,  I arrive  at  the 
conclusion  that  there  is  in  what  has  been  done  here  a design,  to 
which  the  respondent  was  a party,  to  accomplish  that  which  the 
statute  was  intended  to  prevent.  This  is  of  course  not  enough 
unless  what  has  been  done  is  contrary  not  only  to  the  intent  of  the 
statute  but  to  its  meaning  as  expressed  in  the  words  used.  The 
design  that  has  been  carried  out  is  one  which,  while  vesting  the 
stock  of  the  Alliston  company  wholly  in  Proctor  and  divesting  any 
shareholding  interest  by  the  Syracuse  company,  yet  leaves  the  one 
company  completely  in  the  hands  of  the  latter  in  every  other 
essential  as  its  creditor  and  manager  and  financial  director. 

The  time  at  which  the  status  and  relation  of  each  company 
must  be  determined  is  that  of  the  final  passing  of  the  by-law,  the 
31st  August,  1916.  As  I have  pointed  out,  the  transfers  then 
made  were  not  such  as  legally  to  accomplish  the  intended  separa- 
tion of  interests.  Is  this  a business  “ carried  on  by  the  same  per- 
son?” It  must  come  under  that  clause  or  else  under  the  last, 
“by  such  person  ...  by  a joint  stock  company  or  other- 
wise.” 

“There  is  not,  I think,  any  principle  of  law  which  lays  down 
what  carrying  on  trade  is.  There  are  a multitude  of  things  which 
together  make  up  the  carrying  on  of  trade,  but  I know  no  one 
distinguishing  incident,  for  it  is  a compound  fact  made  up  of  a 
variety  of  things:”  per  Jessel,  M.R.,  in  Erichsen  v.  Last  (1881), 
8 Q.B.D.  414,  at  p.  416.  As  a matter  of  fact,  the  directors  of  the 
Alliston  company  did  not,  as  such,  carry  on  its  business  in  the 
way  in  which  companies  are  usually  conducted.  It  has  always 
been  managed  and  controlled  by  those  who  owned  one-half  of  its 
shares,  and  whose  financial  interests  were  considerably  involved. 
This  case  presents  a way  of  managing  a company  different 
only  in  method  from  that  in  St.  Louis  Breweries  Limited  v. 
Apthorpe  (1898),  79  L.T.R.  551,  the  reasoning  in  which  case  con- 
tains much  that  is  d propos  here. 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


349 


The  real  control  was  and  has  always  been  vested  in  those  who, 
as  they  admit,  represented  the  Syracuse  company.  Notwith- 
standing the  transaction  of  the  5th  July,  1916,  that  state  of 
affairs  continued,  and  I think  it  can  be  properly  said  that,  even 
after  formal  action  was  taken  in  September  to  regularise  the  share 
situation,  no  change  in  control  was  contemplated  or  accomplished. 

The  bonusing  statute  is  not  penal  but  enabling,  and  its  con- 
struction should  be  dealt  with,  having  regard  to  the  aspect  of  muni- 
cipal development  presented  by  the  bonus  sections. 

It  would  be,  as  it  strikes  me,  as  absurd  in  this  connection  to  say 
that  the  Alliston  company  carried  on  its  business  in  Syracuse  if  it 
had  been  managed  by  directors  living  there,  as  it  would  be  to 
declare  that  its  business  was  carried  on  by  those  legally  entrusted 
with  its  management  if  the  fact  were  otherwise.  Yet  these  con- 
clusions may  be  quite  reasonable  when  the  case  is  being  looked  at 
from  some  totally  different  standpoint. 

The  question  is  rather  one  of  fact  than  of  law.  This  is  recog- 
nised by  all  the  Courts  that  considered  and  decided  such  cases  as 
San  Paulo  (. Brazilian ) R.W.  Co.  v.  Carter,  [1896]  A.C.  31. 

My  finding  would  be  that  the  proposed  factory  in  Trenton  is  to 
be  carried  on  by  the  same  persons  who  carried  on  and  still  in  fact 
carry  on  the  Alliston  business,  and  that  the  latter  enterprise  was 
in  fact  a branch  or  subsidiary  company  of  the  Syracuse  concern, 
just  as  the  Trenton  factory  is  and  will  be.  It  must  be  obvious 
that,  if  the  by-law  stands,  it  will  be  quite  possible  for  these  same 
persons,  either  from  their  position  as  creditors  of  the  Alliston 
company  or  creditors  of  its  chief  shareholder,  and  as  controlling 
that  company’s  financial  affairs,  to  compel  or  induce  the  transfer 
of  the  plant  and  machinery  of  the  Alliston  company  to  Trenton. 
This  suggests  a reason  why  in  December  there  are  no  contracts 
for  machinery  or  plant  produced  or  proved.  Benedict’s  evidence 
establishes  the  absence  of  any  binding  commitment. 

It  is  also  clear  that,  if  my  view  is  not  sound,  and  if  the  legal 
entity  is  alone  to  be  considered,  the  prohibition  in  the  statute 
will  be  totally  ineffective.  The  shares  and  direction  of  the  com- 
pany before  the  by-law  is  passed,  may  be  completely  changed 
immediately  afterwards  so  that  the  separate  entities  will  become 
one  in  interest,  and  the  business  and  assets  in  one  place  may  then 
without  difficulty  be  transferred  to  a more  favourable  locality. 
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In  my  opinion,  the  by-law  cannot  be  supported,  and  must  be 
quashed  with  costs. 

[Affirmed  by  a Divisional  Court  of  the  Appellate  Division  on  the  13th 
February,  1917.  The  reasons  of  the  Divisional  Court  will  be  reported  in 
due  course.] 


1916 
July  10. 

1917 


[APPELLATE  DIVISION.] 

Girardot  v.  Curry. 


Jan.  4.  Mortgage — Purchaser  of  Lands  Sold  under  Power  of  Sale  in  Mortgages — Trustee 

for  Mortgagor — Oral  Agreement — Failure  to  Prove — Notice  of  Sale — 
Proof  of  Service  upon  Mortgagor  and  Wife— Circumstantial  Evidence — 
Certificate  of  County  Court  Judge  under  Registry  Act,  R.S.O.  1914,  ch. 
124,  sec.  58 — Possession  of  Lands  by  Purchaser  and  Assigns — Limita- 
tions Act — Rights  of  Dowress — Dower  Act,  R.S.O.  1914,  ch.  70,  sec.  10. 


The  plaintiffs  (husband  and  wife)  sought  redemption  or  other  relief  in  respect 
of  lands  acquired  by  C.,  deceased,  in  1903,  as  the  purchaser  at  sales  under 
the  powers  of  sale  contained  in  mortgages  made  by  the  husband,  alleging 
that  C.  (pursuant  to  an  oral  agreement)  bought  as  a trustee  for  the  husband, 
and  also  that  the  sales  were  irregular : — 

Held,  upon  the  evidence,  that  the  plaintiffs  had  failed  to  prove  that  C.  was 
a trustee;  and,  if  there  was  any  irregularity  in  the  exercise  of  the  powers 
of  sale,  that  C.  and  the  defendants,  representing  C.’s  estate  or  claiming 
under  him,  having  been  in  undisturbed  possession  since  1903  or  1904,  had 
a good  defence  under  the  Limitations  Act. 

Per  Meredith,  C.J.C.P.,  and  Lennox,  J.  (Hodgins,  J.A.,  and  Kelly,  J., 
contra),  that  circumstantial  evidence  (set  out  below)  of  actual  service  of 
the  notice  of  sale  upon  the  plaintiffs,  upon  which  a County  Court  Judge 
granted  a certificate  that  he  was  satisfied  of  the  due  service  of  the  notice, 
and  that  the  sale  could  not  be  produced  for  registration,  which  certificate, 
being  duly  registered,  became  prima  facie  evidence  of  the  facts  therein 
stated,  by  virtue  of  sec.  58  of  the  Registry  Act,  R.S.O.  1914,  ch.  124,  was 
sufficient,  in  the  absence  of  any  cogent  countervailing  testimony,  to  warrant 
a finding  that  due  service  of  the  notice  had  been  effected. 

Per  Meredith,  C.J.C.P.:  — The  wife  was  a party  to  the  mortgage  and 
barred  her  dower  under  its  provisions,  which  gave  the  mortgagee  power  to 
sell  after  notice  to  “the  mortgagor,  his  heirs, ” etc. — no  provision  was  made 
for  notice  to  the  wife;  and  sec.  10-  of  the  Dower  Act  did  not  extend  the 
wife’s  rights  in  that  respect. 

Judgment  of  Kelly,  J.,  affirmed. 

Action  for  redemption  or  in  the  alternative  for  damages. 


The  action  was  tried  by  Kelly,  J.,  without  a jury,  at  Sand- 
wich. 

J.  H.  Rodd  and  F.  D.  Davis,  for  the  plaintiffs. 

A.  R.  Bartlet,  for  the  defendants  the  executors  of  John  Curry, 
deceased. 
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G.  A.  Urquhart,  for  the  defendant  the  Essex  County  Golf  and 
Country  Club  Limited. 

J.  H.  Coburn,  for  the  defendant  Woollatt. 

July  10,  1916.  Kelly,  J.: — The  plaintiffs  set  up  the  right  to 
redeem  two  parcels  of  land,  which  for  convenience  may  be  referred 
to  as  the  “Noyes”  and  the  “Newman”  parcels  respectively, 
and  ask  in  the  alternative  for  damages  against  the  defendants 
the  executors  of  John  Curry,  deceased,  for  alleged  wrongful  acts 
in  disposing  of  these  properties. 

The  defendants  Woollatt  and  the  Essex  County  Golf  and 
Country  Club  Limited,  subsequent  to  such  disposal,  became 
owners  of  parts  of  these  properties,  and  the  club  is  now  in  possess- 
ion of  a very  considerable  part  of  what  is  now  sought  to  be  re- 
deemed. 

The  history  of  the  transactions  between  the  plaintiff  Ernest 
Girardot  and  the  late  John  Curry,  so  far  as  it  is  pertinent 
here,  carries  us  back  to  the  year  1902.  In  that  year,  Mr.  Girardot 
was  indebted  to  Mr.  Curry  and  to  the  firm  of  Cameron  & Curry, 
of  which  Mr.  Curry  was  a member,  for  advances  made  on  prom- 
issory notes.  On  the  3rd  November,  1902,  the  plaintiffs  executed 
to  Mr.  Curry  a mortgage  upon  several  parcels  of  land,  including 
one  of  the  parcels  now  sought  to  be  redeemed.  The  mortgage, 
the  consideration  expressed  in  which  was  “one  dollar  and  other 
valuable  consideration,”  contained  a recital  that  the  mortgagor 
(the  plaintiff  Ernest  Girardot)  was  in  the  habit  of  borrowing 
money  from  the  mortgagee  and  from  Cameron  & Curry,  in  various 
sums,  on  his  promissory  notes  and  on  notes  of  his  with  other 
persons  as  makers,  endorsers  or  otherwise ; and  that  the  mortgage 
“is  given  as  collateral  security  for  the  payment  of  any  and  all 
such  sums  now  owing  to  the  said  party  of  the  third  part  or  to  the 
said  firm  of  Camron  & Curry  and  for  the  due  payment  of  any  and 
all  such  sums  now  owing  to  the  said  party  of  the  third  part  or  to 
the  said  firm  of  Cameron  & Curry  and  for  the  due  payment' of 
any  and  all  such  notes  or  any  renewals  in  whole  or  part  now  held 
or  that  may  hereafter  come  into  the  possession  of  the  said  party 
of  the  third  part  or  of  the  said  firm  of  Cameron  & Curry  or  any 
notes  or  bills  or  acceptances  or  other  indebtedness  on  which  the 
said  party  of  the  first  part  may  now  be  or  may  hereafter  become 
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liable  for  the  payment  thereof  as  maker  or  endorser  or  otherwise;” 
and  it  is  then  provided  that  the  mortgage  shall  be  void  on  payment 
of  all  such  notes  and  renewals,  bills  or  acceptances,  and  other 
indebtedness  of  every  kind,  with  interest  as  may  be  agreed  upon, 
“on  the  several  notes,  bills,  etc.” 

Another  mortgage,  bearing  date  the  7th  January,  1903,  was 
executed  between  the  same  parties  on  other  lands  not  here  in- 
volved. The  consideration  and  recitals  in  it  are  similar  to  those 
in  the  mortgage  of  the  3rd  November,  1902,  with  a proviso  that 
the  mortgage  should  be  void  on  payment  of  all  such  notes  and 
renewals,  bills  or  acceptances,  and  other  indebtedness  of  every 
kind,  with  interest  as  may  be  agreed  upon  on  the  several  notes, 
bills,  etc.,  as  well  as  any  and  all  costs  and  expenses  that  may  be 
incurred  in  connection  therewith  by  the  party  of  the  third  part 
(the  mortgagee). 

There  was  then  existing  on  the  Noyes  property  a first  mort- 
gage made  by  the  plaintiffs  to  Frederick  S.  Noyes  and  John  G.  S. 
Noyes,  and  there  was  also  a mortgage  existing  on  the  other  block 
of  land  now  sought  to  be  redeemed,  which  was  made  by  the 
plaintiffs  to  one  Marentette,  and  assigned  to  Bessie  M.  Newman. 
It  is  now  set  up  that  when  the  mortgages  of  the  3rd  November, 
1902,  and  the  7th  January,  1903,  were  given,  a verbal  agreement 
was  entered  into  between  Mr.  Girardot  and  Mr.  Curry  to  the 
effect  that  the  latter  would  protect  the  lands  covered  by  the 
Noyes  mortgage,  pay  to  Bessie  M.  Newman  the  amounts  due 
upon  the  mortgage  so  assigned  to  her,  and  protect  the  lands 
covered  thereby  by  taking  an  assignment  of  that  mortgage, and  hold- 
ing the  mortgage  as  security,  not  only  for  payment  of  the  amount 
due  thereon,  but  also  as  collateral  security  for  the  indebtedness 
above  mentioned;  and  that  Curry  thereby  became  trustee  for 
the  plaintiffs  in  any  dealings  he  might  have  had  with  these  prop- 
erties. Sale  proceedings  were  soon  afterwards  instituted  on  both 
the  mortgage  held  by  Noyes  and  that  held  by  Mrs.  Newman, 
and  in  each  case  Curry  became  the  purchaser. 

The  plaintiffs’  position  is  that,  even  if  the  sale  proceedings 
were  regular,  Curry  could  not,  under  the  circumstances,  have 
become  a purchaser;  that  any  such  attempt  was  in  breach 
of  trust  toward  them;  and  that  the  property  which  he  so  acquired 
must  be  held  in  trust  for  the  mortgagor,  subject  to  payment  of 
the  advances  for  which  he  was  liable  or  became  liable. ; 
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It  is  also  contended  that  the  sales  were  irregular.  Of  this, 
more  later  on. 

The  sale  of  the  Noyes  property  to  Curry  was  on  the  25th 
July,  1903;  that  of  the  Newman  property  on  the  11th  December, 
1903.  Sales  to  others  were  made  by  Curry  of  parts  of  the  land 
so  purchased,  the  purchasers  taking  possession  of  the  parcels  they 
so  acquired. 

Mr.  Curry  died  in  March,  1912. 

The  plaintiffs  have  assumed  the  burden  of  proving  the  verbal 
agreement  on  which  they  now  rely — a burden  rendered  more 
onerous  by  the  necessity  of  corroboration  such  as  the  statute 
(the  Evidence  Act,  R.S.O.  1914,  ch.  76,  sec.  12)  requires  against 
the  estate  of  a deceased  person. 

The  plaintiff  Ernest  Girardot  gives  as  a reason  for  the  agree- 
ment he  so  sets  up,  that  he  was  about  to  be  absent  from  Sandwich 
on  business  for  extended  periods,  and  there  was  necessity  for 
making  some  arrangement  for  the  protection  of  his  indebtedness; 
and  that  the  alleged  agreement  had  that  in  view,  as  well  as  the 
securing  Mr.  Curry  for  advances  he  would  be  required  to  make 
to  protect  Mr.  Girardot’ s property.  His  wife  (the  plaintiff 
Julia  Girardot)  and  members  of  his  family  were  then  residing  on 
the  homestead  property,  in  close  proximity  to  the  two  parcels 
now  in  question,  and  remained  there  until  about  the  middle  of 
1904;  afterwards  they  continued  to  reside  in  Sandwich.  Mr. 
Giarardot  himself,  though  absent  a very  considerable  part  of  his 
time,  made  periodical  visits  to  his  family  and  to  Sandwich. 

While  there  are  circumstances  in  connection  with  the  manner 
in  which  Mr.  Curry  seems  to  have  conducted  his  affairs  that 
excite  surprise  at  his  extraordinary  laxity  in  keeping  records  of 
his  business  transactions  which  indicate  a remarkable  degree  of 
looseness  of  method  as  well  as  reticence  on  his  business  affairs 
towards  even  his  bookkeeper  and  office  assistants,  these  are  not, 
in  the  light  of  other  important  circumstances,  sufficient  to  supply 
the  necessary  corroboration. 

On  the  other  hand,  the  attitude  of  Mr.  Girardot  towards  these 
transactions,  extending  over  many  years  following  the  making 
of  the  mortgages  to  Curry,  is  not  consistent  with  the  position  he 
now  takes.  Take,  for  instance,  his  letter  to  Cameron  & Curry 
bearing  date  the  1st  January,  1902  (obviously  intended  for  1903). 
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For  some  reason  it  was  thought  necessary  or  advisable  to  put  in 
writing  some  declaration  of  the  intention  of  the  parties  in  making 
the  mortgages  of  the  3rd  November,  1902,  and  the  7th  January, 
1903.  One  would  have  thought,  if  there  was  then  existing  the 
agreement  on  which  the  plaintiffs  now  rely,  that  specific  reference 
would  have  been  made  to  it  in  that  letter,  when  it  was  considered 
important  that  the  real  intention  of  the  parties  should  be  put  in 
writing.  The  letter  sets  forth  in  clear  terms  the  object  of  the 
mortgages — that  of  the  3rd  November,  1902,  as  security  and  in 
consideration  of  the  notes  therein  specifically  mentioned  which 
Cameron  & Curry  were  pressing  to  have  reduced,  and  which  Mr. 
Girardot  had  agreed  to  reduce  by  paying  $40  a month,  which 
however  he  was  unable  to  do,  and  after  payment  of  the  notes  the 
mortgage  to  continue  as  security  for  any  indebtedness  he  might 
owe  Cameron  & Curry  or  John  Curry  “as  maker  or  endorser  or 
otherwise;”  and  that  of  the  7th  January,  1903,  being  given  for  a 
further  advance  of  $400,  and  as  additional  security  for  any  notes 
then  held  by  them  and  made  by  Mr.  Girardot  alone  or  jointly 
with  others  or  as  endorser  or  otherwise,  or  any  renewals  thereof. 
Not  a word  to  indicate  an  agreement  such  as  is  now  advanced, 
unless  an  inference  can  be  drawn  from  the  language  of  the  letter 
that  such  was  intended.  By  no  stretch  of  that  language  can  I 
come  to  the  conclusion  that  any  such  agreement  was  in  mind. 
Had  the  parties  meant  what  the  plaintiffs  now  insist  upon,  there 
can  be  little  doubt  that  their  meaning  in  so  important  a matter 
would  not  have  been  left  to  rest  on  the  language  there  used. 

The  main  part  of  this  property  was  resold  within  the  year  to 
Scott  and  Moore — Scott  says  about  the  end  of  1903.  The  pur- 
chasers immediately  went  into  possession,  and  in  that  year  and  in 
1904  took  sand  and  gravel  from  it,  and  in  1904  took  the  crops. 
Successive  purchasers  remained  in  possession  and  openly  culti- 
vated and  otherwise  made  use  of  the  land.  The  taxes  from  the 
time  of  Curry’s  purchase  have  been  paid  either  by  him  or  those 
claiming  under  him. 

Mr.  Curry  sold  part  of  the  Newman  property  to  two  purchas- 
ers, one  of  whom  has  given  it  in  evidence  that  he  purchased  from 
the  plaintiff  Ernest  Girardot  a barn  which  he  moved  on  to  this 
property;  this  purchaser  went  into  possession  and  cultivated  and 
took  the  crops.  During  all  this  time  and  down  to  1915,  the 
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plaintiffs  made  no  protest  and  no  objection,  and  expressed  no 
surprise  or  dissent  at  the  acts  of  ownership  exercised  by  Mr. 
Curry  and  the  purchasers  from  him  and  those  who  claimed  under 
him,  though  it  is  beyond  doubt  that  the  plaintiffs  must  have  seen 
and  known  what  was  taking  place. 

It  is  not  reasonable  to  suppose  that,  with  this  knowledge  of 
the  acts  of  Curry,  which  are  now  alleged  to  have  constituted  a 
breach  of  trust,  Mr.  Girardot  would  during  all  these  years  have 
remained  silent  and  not  offered  one  word  in  protest.  If  he 
believed  that  the  relationship  of  the  former  to  him  was  that  of 
trustee,  his  explanation  that  he  was  waiting  for  Mr.  Curry  to 
account  ta  him,  is  not  sufficient.  He  admits  that  he  did  not  ask 
for  a statement  or  for  an  accounting.  It  may  be  that  the  loose- 
ness of  Mr.  Curry’s  business  methods,  indicated  by  the  incom- 
plete records  now  in  the  possession  of  his  executors,  and  some 
circumstances  grasped  at  as  corroborative  of  Mr.  Girardot’s 
evidence,  may  have  suggested  to  him  the  position  he  now  takes, 
when,  after  the  lapse  of  so  many  years,  recollection  of  the  occur- 
rences of  1902  and  1903  may  have  passed  from  him. 

But,  if  anything  further  was  wanting,  it  is  to  be  found  in  Mr. 
Girardot’s  letter  to  Mr.  Curry  of  the  9th  October,  1903,  written 
from  Montreal  soon  after  the  sale  to  Curry  of  the  Noyes  property. 
That  throws  light  upon  the  whole  transaction  and  shews  that 
Mr.  Girardot’s  understanding,  when  matters  were  fresh  in  his 
memory,  was  not  that  Mr.  Curry’s  position  was  that  of  trustee 
for  him,  but  that  he  was  a mortgagee  buying  in  property  at  a sale 
under  a first  mortgage  in  an  endeavour  to  protect  himself  from  a 
loss  which  the  writer  clearly  intimated  was  beyond  his  power  to 
make  up,  owing  to  his  straitened  financial  circumstances. 

Every  word  of  the  evidence  is  confirmatory  of  Mr.  Girardot’s 
understanding  of  Mr.  Curry’s  position  as  mortgagee  and  not 
trustee;  and  Mr.  Girardot’s  attempted  explanation  at  the  trial 
is  far  from  satisfying  me  that  the  relationship  between  them  was 
otherwise  than  as  indicated  by  that  letter. 

The  validity  of  the  mortgage  sales  is  attacked. 

In  the  case  of  the  Noyes  mortgage,  notice  was  served  in 
January,  1903;  that  Mr.  Girardot  admits.  The  objection  is  not 
on  the  ground  of  want  of  notice,  but  mainly  to  what  is  character- 
ised as  Mr.  Curry’s  neglect  of  duty  in  not  protecting  the  property 
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for  the  mortgagor.  That  aspect  of  Mr.  Curry’s  relationship 
to  these  transactions  has  already  been  disposed  of ; and  I cannot 
find  on  the  evidence  that  there  was  irregularity  in  these  sale  pro- 
ceedings. 

It  is  urged  that  the  sale  under  the  Newman  mortgage  was 
abortive  for  want  of  notice  required  by  the  mortgage.  It  seems 
not  to  have  been  thought  of  importance  to  have  before  the  Court 
the  terms  of  the  power  of  sale,  for  neither  the  mortgage  itself 
nor  a copy  of  it  nor  a copy  of  the  power  of  sale  has  been  put  in  in 
evidence.  Both  the  evidence  and  the  argument  proceeded  as  if 
the  power  ot  sale  was  one  requiring  that  notice  should  be  per- 
sonally given:  and  I am  considering  the  case  on  that  assumption. 

A power  of  sale  given  by  a mortgage  is  a remedy  over  and 
above  and  in  addition  to  the  remedies  incident  to  the  mortgage, 
and  it  can  be  exercised  only  in  strict  compliance  with  the  terms 
it  imposes.  If  it  require  notice  to  be  given,  it  must  be  given  in 
the  manner  directed  by  the  power.  Mr.  Girardot  says  that  notice 
of  sale  in  this  case  was  not  served  upon  him.  The  evidence 
submitted  by  those  seeking  to  uphold  the  sale  falls  short  of  proof 
of  actual  service,  it  only  going  to  the  extent  of  shewing — and  this 
is  largely  from  the  docket  entries  of  the  solicitor  in  charge  of  the 
sale  proceedings — that  a notice  of  sale  was  sent  to  the  solicitor’s 
Montreal  agents,  where  Mr.  Girardot  was  then  thought  to  be,  and 
that  the  solicitor  paid  the  account  of  these  agents  for  effecting 
service.  That  cannot  be  taken  as  sufficient  proof  of  the  service; 
the  want  of  service  is  fatal  to  the  validity  of  the  sale.  The 
certificate  of  the  County  Court  Judge,  obtained  ex  parte  so  far  as 
Mr.  Girardot  is  concerned,  does  not  remove  the  difficulty. 

The  plaintiffs,  however,  are  confronted  with  another  difficulty. 
The  sale  to  Mr.  Curry  was  in  December,  1903,  and  he  entered 
into  possession,  and  he  and  those  claiming  under  him  continued 
in  possession,  adverse  to  the  plaintiffs’  title,  from  that  time  until 
1915,  without  objection  from  the  plaintiffs,  and  without  having 
given  any  acknowledgment  or  doing  any  act  which  would  have 
the  effect  of  preventing  time  running  in  their  favour  and  against 
the  former  owner. 

The  manner  of  Mr.  Curry’s  dealing  with  the  property  subse- 
quent to  December,  1903,  has  been  pointed  to  as  evidence  that  a 
sale  was  not  made  at  that  time,  or  if  made  that  it  was  afterwards 
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abandoned.  It  is  difficult  to  understand  Mr.  Curry’s  remarkable 
manner  of  conducting  and  recording  his  affairs,  but  I am  of 
opinion  that  what  he  put  on  record  is  not  inconsistent  with  a sale 
having  been  made.  Nor  can  there  be  attached  to  the  circumstance 
of  the  executors  having  sought  to  realise  upon  the  securities  the 
importance  the  plaintiffs  seek  to  give  it.  The  lack  of  information 
obtainable  from  Mr.  Curry’s  books  and  records  made  it  difficult 
for  the  executors  to  understand  the  condition  of  his  affairs,  and 
explains  why  they  took  the  course  they  adopted.  The  fact, 
however,  remains  that  there  has  been  undisputed  possession  of 
the  premises  adverse  to  the  plaintiffs’  title  for  such  time  as  to  debar 
the  plaintiffs,  and  unless  it  can  be  found  that  Mr.  Curry’s  re- 
lationship to  Mr.  Girardot  with  respect  to  the  property  was  that 
of  trustee  for  him,  the  plaintiffs  are  without  a remedy  in  these 
proceedings.  I have  already  stated  my  conclusions  against  such 
relationship. 

The  action  must  be  dismissed  with  costs. 

The  plaintiffs  appealed  from  the  judgment  of  Kelly,  J. 

December  11,  1916.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Hodgins,  J.A.,  and  Lennox  and  Masten,  JJ. 

J.  H.  Rodd  and  F.  D.  Davis , for  the  appellants,  argued  that  the 
mortgage  under  which  the  defendants  claimed  was  subject  to  an 
oral  agreement  which  placed  the  mortgagee  in  the  position  of  a 
trustee  for  the  plaintiffs — also  that  the  sale  under  the  power 
contained  in  the  mortgage  was  irregular,  in  that  the  notice  of  sale 
was  not  duly  served  upon  the  mortgagors.  The  letter  of  January, 
1903,  signed  by  Girardot,  does  not  disprove  the  alleged  agreement 
that  Curry  was  to  take  charge  of  the  properties  during  the  mort- 
gagor’s absence.  The  possession  relied  on  by  the  learned  trial 
Judge  as  establishing  the  defendant’s  title  under  the  Statute  of 
Limitations  is  insufficient  for  that  purpose.  The  method  adopted 
by  the  mortgagees  in  selling  the  property  was  illegal:  Beatty  v. 
O'Connor  (1884),  5 O.R.  731;  Bank  of  Upper  Canada  v.  Wallace 
(1869),  16  Gr.  280. 

A.  R.  Bartlet , for  the  defendants  the  executors  of  Curry  and 
the  Essex  County  Golf  and  Country  Club,  respondents,  relied  on 
the  finding  of  the  trial  Judge  as  to  the  alleged  trust,  and  referred 
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to  the  letter  of  the  9th  October,  1903,  in  which  Girardot  spoke  of 
his  “indebtedness  as  sacred.”  There  was  no  suggestion  of  a 
trust,  or  of  any  wrong  dealing- on  the  part  of  Curry,  in  the 
correspondence.  On  the  question  of  possession,  he  referred  to 
Kirby  v.  Cowderoy  (1912),  5 D.L.R.  675. 

J.  H.  Coburn,  for  the  defendant  Woollatt,  respondent,  argued 
that  the  evidence  shewed  that  Girardot  had  been  out  of  possession 
for  such  a period  as  would  debar  him  from  now  asserting  his  title. 
The  evidence  of  the  service  of  the  notice  of  sale  was  sufficient,  and 
Girardot  himself  does  not  deny  receiving  it;  he  simply  says 
that  he  does  not  remember  having  done  so. 

Rodd,  in  reply,  argued  that  the  mortgage  in  question  was 
not  one  under  which  foreclosure  could  be  had:  Patou  v.  Wilkes 
(1860),  8 Gr.  252.  The  purchasers  under  the  power  of  sale  were 
in  no  better  position  than  the  mortgagee  himself.  The  Statute 
of  Limitations  has  no  bearing  upon  the  female  plaintiff’s  claim, 
as  she  has  a right  to  redeem  the  property. 

January  4,  1917.  Meredith,  C.J.C.P.: — This  action  was 
brought  by  the  plaintiffs,  who  are  husband  and  wife,  against  a 
mortgagee  of  the  lands  of  the  husband,  and  against  purchasers 
of  such  lands  from  him;  and  its  major  purpose  was  to  have  the 
mortgagee  dealt  with  as  if  a trustee  for  the  husband  of  such  lands; 
but  also,  failing  in  that  and  the  redemption  of  the  lands  which 
might  follow  from  it,  to  recover  damages  from  the  estate  of  the 
mortgagee  for  breach  of  trust,  or  for  parting  with  the  land  so  as 
to  defeat  a right  to  redeem  which  otherwise  would  still  exist. 

The  answer  to  the  action  was  a denial  of  any  such  trusteeship, 
and  an  assertion  that  the  mortgagee,  before  action,  became 
entitled  to  the  lands  in  question,  absolutely,- by  purchases  and 
conveyances  from  prior  mortgagees  under  powers  of  sale  con- 
tained in  their  mortgages:  and  that  in  any  case  the  plaintiffs’ 
claims  are  barred  by  the  Statute  of  Limitations. 

There  was  no  evidence  in  writing  of  any  such  trusteeship; 
all  that  the  male  plaintiff  could  rely  upon  was  his  own  testimony, 
and  some  circumstances  which  it  was  contended  supported  to 
some  extent  that  testimony. 

Upon  this  question  of  fact  the  learned  trial  Judge  found  against 
the  plaintiffs;  a finding  which,  whatever  it  might  have  been 
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otherwise,  the  male  plaintiff  made  conclusive  against  himself  in 
the  evidence  which  his  letter,  of  the  9th  October,  1903,  contains — 
a letter  which  it  is  said  did  not  come  to  the  light  until  some  time 
during  the  trial.  It  quite  takes  from  under  his  feet  any  kind  of 
substantial  ground  for  any  contention  in  support  of  the  major 
purpose  of  this  action. 

Then,  as  mortgagor  only,  it  is  contended  that  the  ma'e  plaintiff 
has  a right  to  redeem,  or  else  his  wife  has  a right  to  redeem,  a 
part  of  the  mortgaged  lands,  because  the  sale  of  them,  under  the 
prior  mortgage,  was  invalid  against  the  plaintiffs  for  want  of  notice 
to  either  of  them,  of  the  mortgagee’s  intention  to  sell. 

Upon  this  question  the  learned  trial  Judge  found  in  favour 
of  the  male  plaintiff;  that  is,  as  I understand  the  finding,  the 
Judge  considered  that  the  proof  of  service  upon  this  plaintiff 
was  insufficient,  not  that  as  a fact  he  never  had  been  served. 
And  as  to  the  female  plaintiff  the  question  of  her  right  to  redeem 
does  not  seem  to  have  been  thought  of  until  the  case  came  here 
upon  this  appeal. 

The  evidence  of  actual  service  of  the  notice  of  sale  was  alto- 
gether circumstantial;  but,  as  it  seems  to  me,  was  quite  sufficient 
to  uphold  the  sale,  under  all  the  circumstances  of  the  case.  Shortly 
stated,  it  was  as  to  the  male  plaintiff:  that  the  mortgagee  em- 
ployed capable  solicitors,  in  Windsor,  to  sell  the  land  under  her 
mortgage;  thes£  solicitors  prepared  the  notice  of  sale  and  sent  it, 
with  an  affidavit  of  service  attached,  to  capable  advocates  in 
Montreal,  which  was  then  the  mortgagor’s  place  of  residence; 
and  in  due  course  the  papers  were  returned  and  the  charges  for 
•service  paid.  And,  as  to  the  female  plaintiff:  that  the  same 
solicitors  gave  the  notice  to  a bailiff  to  be  served  upon  her;  that 
it  was  returned  served  by  him;  and  an  affidavit  of  service  made. 
Subsequently,  when  the  mortgagee’s  solicitors  desired  to  register 
the  notice  of  sale  and  affidavit  of  service,  under  the  provisions  of 
the  Registry  Act,  R.S.O.  1914,  ch.  124,  the  papers  could  not  be 
found;  and  thereupon  they  applied  for,  and  obtained  from  the 
Judge  of  the  County  Court  of  the  county  in  which  the  land  is 
situated,  under  the  provisions  of  sec.  58  of  that  Act,  a certificate 
that  he  was  satisfied  of  the  due  service  of  the  notice,  on  the  mort- 
gagor and  his  wife,  and  that  the  same  could  not  be  produced  for 
registration;  and  they  thereupon  registered  such  certificate;  the 
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effect  of  which,  under  that  section,  is  that  it  “shall  be  prima  facie 
evidence  of  the  facts  therein  stated.” 

Against  all  this  there  is  but  the  mortgagor’s  qualified  denial 
based  upon  faulty  memory — very  faulty  as  the  letter  of  the  9th  Oc- 
tober, 1903,  proves — of  things  of  thirteen  years  ago;  denial  that 
he  was  served  with  notice  of  intention  to  exercise  the  power  of 
sale,  in  these  words:  “I  have  no  recollection;”  “I  will  say  that 
I was  not  served  with  any  notice  in  Montreal,  or  any  place,  that 
I remember;”  “When  I don’t  remember  a thing  I can’t  say  any 
more.”  There  is  no  denial  by  his  wife  of  service  upon  her. 

And  during  all  those  years,  in  which  the  purchaser  was  dealing 
with  the  land  as  his  own,  including  the  selling  of  it  more  than 
once,  not  a word  was  said  regarding  redemption  or  any  kind 
of  right  to  the  land  remaining  in  the  mortgagor,  or  respecting  the 
exercise  of  the  power  of  sale.  The  mortgagor’s  excuse  for  all  this, 
namely,  that  he  was  all  along  depending  upon  the  trusteeship, 
however  lame  it  might  be  in  the  absence  of  his  letter  to  which 
I have  twice  referred,  fails  completely  in  the  light  of  his  state- 
ments contained  in  it. 

Capable  solicitors  must  Rave  known  that  the  notice  should 
be  served  either  “ personally  ” or  at  the  “usual  or  last  place  of  resi- 
dence in  this  Province,”  if  the  mortgage  were  in  the  statutory 
short  form;  and  the  County  Court  Judge  was  satisfied  of  “the 
due  service  of  the  notice.” 

In  all  these  circumstances,  the  finding  should  have  been,  and 
should  now  be,  that  due  service  of  the  notice  was  effected  on  the 
mortgagor:  see  Tanham  v.  Nicholson  (1872),  L.R.  5 H.L.  561; 
Doe  d.  Murphy  v.  Mulholland  (1832),  2 O.S.  115;  and  Berard  v. 
Bruneau  (1915),  25  Man.  R.  400. 

That  being  so,  it  is  not  necessary,  in  order  to  uphold  the 
judgment  appealed  against,  that  the  question  of  the  Statute  of 
Limitations  should  be  considered;  but  upon  that  question  my 
opinion  and  finding  are  in  accord  with  those  of  the  trial  Judge; 
if  the  male  plaintiff’s  testimony  be  accepted  as  accurate  in  so  far 
as  it  affects  this  question,  no  other  conclusion  could  reasonably 
be  come  to.  These  are  extracts  from  his  testimony  upon  one  or 
other  of  his  examinations:  “Did  you  do  anything  in  connection 
with  it?  Yes,  sir,  I gave  possession  of  the  property  to  Mr.  Curry. 
Yes?  When  I left,  to  handle  for  me.  I vacated  the  premises 
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at  his  request  and  lived  in  another  house.  What  year  was  that, 
Mr.  Girardot?  This  was  in  1904,  I guess:  1903  or  1904.  You 
say  you  handed  it  over  to  him?  I handed  it  over  to  him.” 

Statements  to  the  same  effect  appear  in  half  a dozen  places 
throughout  his  several  examinations,  with  nothing  anywhere  to 
the  contrary. 

Apart  from  the  testimony  of  this  witness  and  party,  the  evi- 
dence of  title  by  length  of  possession  might  not  be  considered 
strong  in  the  case  of  a stranger  to  the  title;  but  his  testimony 
removed  all  doubt  upon  the  question,  however  looked  at:  see 
Kay  v.  Wilson  (1877),  2 A.R.  133. 

There  can,  therefore,  I think,  be  no  doubt  that  the  action  was 
rightly  dismissed  as  to  the  male  plaintiff : and  I cannot  perceive 
any  good  reason  for  thinking  that  it  was  not  also  rightly  dis- 
missed as  to  his  co-plaintiff. 

A copy  of  the  Marentette  mortgage  has  now  been  produced; 
and  it  proves  to  be  in  the  statutory  short  form:  and  under  it 
service  of  notice  of  sale  on  the  wife  of  the  mortgagor  is  not  re- 
quired. The  wife  was  a party  to  the  mortgage,  and  barred  her 
dower  under  its  provisions,  which  gave  the  mortgagee  power  to 
sell  after  notice  to  “the  mortgagor,  his  heirs,  executors,  adminis- 
trators, or  assigns”  only.  No  provision  was  made  for  notice  to 
the  wife. 

Section  10  of  the  Dower  Act,  R.S.O.  1914,  ch.  70,  does  not 
extend  the  wife’s  rights  in  that  respect.  Under  it,  the  mortgagee’s 
rights  are  to  have  full  effect. 

But,  as  I have  said,  the  finding  should  be  that  she  had  due 
notice  of  the  mortgagee’s  intention  to  exercise  the  power  of  sale 
contained  in  her  mortgage. 

It  is  not  necessary  to  consider  what  rights  the  female  plaintiff 
might  have,  or  when  they  should  arise,  if  the  defendants  had  to 
rely  upon  length  of  possession  only  to  defeat  her  co-plaintiff’s 
action. 

The  appeal  must  be  dismissed. 


App.  Div. 
1917 

Girardot 

v. 

Curry. 

Meredith, 

C.J.C.P. 


Hodgins,  J.A. : — I concur  in  dismissing  the  appeal.  I am 
not  able  to  agree  that  service  of  notice  of  exercising  the  power  of 
sale  as  to  the  Newman  property  was  properly  proved  by  the  evi- 
dence given.  But,  as  the  terms  of  the  power  of  sale  were  not 
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Statute  of  Limitations  is  a sufficient  defence  on  this  branch  of  the 
case. 

Hodgins,  J.A. 

Lennox,  J.: — I agree.  I think  the  plaintiffs  failed  to  estab- 
lish a trust  in  fact  or  in  law.  Service  of  the  notice  has  to  my 
mind  been  established.  It  would  be  most  dangerous  and  unwise 
to  open  this  matter  after  this  lapse  of  time. 

Masten,  J. : — I think  that  the  appeal  should  be  dismissed. 

Appeal  dismissed . 

1917 

[IN  CHAMBERS.] 

Jan.  6. 

Morrison  v.  Morrison. 

Partition — Summary  Application  for  Order  for  Partition  or  Sale — Rule  615 

— Right  of  Dowress  to  Compel  Partition  — Partition  Act , R.S.O.  1914,  ch. 

114,  secs.  4,  5- — Devolution  of  Estates  Act,  R.S.O.  1914,  ch.  119.  sec.  13 

— Time  for  Making  Application— Three  Years'  Delay — Adverse  Claim  of 

Title — Rule  233 — Issue  to  he  Tried. 

A dowress  falls  within  the  class  of  those  who  may  compel  partition:  Partition 
Act,  R.S.O.  1914,  ch.  114,  secs.  4,  5. 

The  Devolution  of  Estates  Act,  R.S.O.  1914,  ch.  119,  has  reference  to  the 
administration  of  estates,  and  not  to  partition;  and  the  three  years’  limit 
of  sec.  13  has  no  application  to  a proceeding  for  partition. 

The  plaintiff  in  this  case,  a dowress,  was  held  entitled  to  maintain  an  applica- 
tion for  an  order  for  partition  or  sale  of  land  under  Rule  615;  but,  the  title 
of  her  deceased  husband  being  disputed  by  one  of  his  brothers,  who  claimed 
by  virtue  of  the  Limitations  Act,  an  issue  was  directed  under  Rule  233, 
and  the  further  hearing  of  the  application  was  enlarged  until  after  the  trial 
of  the  issue. 

Smith  v.  Smith,  (1901),  1 O.L.R.  404,  followed. 

Motion  by  the  plaintiff,  a dowress,  for  an  order  for  partition 
or  sale  of  land. 

November  29,  1916.  The  motion  was  heard  by  Clute,  J., 
in  Chambers. 

H.  S.  White,  for  the  plaintiff. 

I.  Hilliard,  K.C.,  for  the  defendants. 
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January  6,  1917.  Clute,  J.: — The  applicant  is  the  widow 
of  the  late  Alexander  Morrison,  who  died  on  the  9th  January, 
1915.  Administration  has  not  been  granted. 

The  defendants  are  the  brothers  and  sisters  of  the  deceased; 
one  of  the  brothers,  Philip  Morrison,  is  in  possession  of  the  lands  in 
question. 

The  defendant  Philip  Morrison,  who  opposes  this  motion, 
claims  to  be  the  absolute  owner  of  the  lands  in  question,  commonly 
called  Kingsbury  Farm,  situate  in  the  township  of  Matilda,  in  the 
county  of  Dundas;  and  certain  other  lands  in  the  township  of 
Edwardsburg,  in  the  county  of  Grenville,  and  being  part  of  the 
east  half  of  lot  No.  1 in  the  1st  concession  of  the  said  township, 
south  of  the  land  owned  by  the  Grand  Trunk  Railway  Company. 

Under  Rule  615,  a person  entitled  to  compel  partition  may, 
by  originating  notice,  apply  for  partition  or  sale.  It  was  conceded 
by  counsel  for  both  sides  that  no  order  for  partition  or  sale  can  be 
made  until  the  question  of  title  has  been  determined,  and  then 
only  in  the  event  of  that  determination  being  against  the  right 
set  up  by  the  defendant. 

It  thus  appearing  upon  the  motion  that  partition  could  not  at 
present  be  granted,  an  issue  was  asked,  under  Rule  233*,  to  try  the 
question  of  claim  of  title  set  up  by  the  defendant  Philip  Morrison 
by  possession.  See  Smith  v.  Smith  (1901),  1 O.L.R.  404. 

The  plaintiffs  right  to  dower  is  not  disputed;  but,  before 
making  her  election,  she  claims  the  right  to  know  of  what  the 
estate  of  her  husband  consists,  in  order  that  she  may  make  the 
election  in  her  own  interest ; and  she  naturally  refuses  to  make  her 
election  now,  as,  if  she  elected  to  take  under  the  Devolution  of 
Estates  Act,  and  the  defendant’s  title  prevailed,  she  would  get 
nothing.  She  desires  to  be  left  in  the  position  where  she  may 
claim  dower  out  of  the  lands,  her  claim  not  being  disputed,  in 
case  it  turns  out  that  her  husband  had  lost  his  title  to  the  same 
under  the  Statute  of  Limitations. 

The  plaintiff  claims  that  she  falls  within  the  class  entitled  to 
partition  under  the  Partition  Act,  R.S.O.  1914,  ch.  114,  secs. 
4 and  5. 


*233.  Upon  any  motion  the  Court  shall  have  power  to  direct  the  trial 
of  an  issue  upon  oral  evidence  and  may  enlarge  the  motion  before  the  Judge 
at  the  trial  of  the  issue. 


Clute,  J. 

1917 

Morrison 

v. 

Morrison. 
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Section  4 provides  for  all  persons  who  may  be  compelled  to 
make  partition,  and  dowresses  and  all  persons  interested  in  land 
fall  within  the  class. 

Section  5 (1)  provides  that  “any  person  interested  in  land  in 
Ontario  . . . may  take  proceedings  for  the  partition  of  such 

land.  ” It  is  not  disputed  that  the  plaintiff  was  interested  in  the 
land  to  the  extent  of  her  dower,  and  I think  she  falls  within  the 
class  of  those  who  may  compel  partition. 

But  it  is  said  on  behalf  of  the  defendant  that  the  plaintiff’s 
application  for  partition  is  premature  because,  under  the  Devolu- 
tion of  Estates  Act,  R.S.O.  1914,  ch.  119,  sec.  13,*  the  period  of 
three  years  within  which  the  property  vests  under  the  intestacy 
has  not  expired  since  the  death  of  the  deceased;  and  it  was  urged 
that  no  partition  could  be  had  until  after  three  years  from  the 
death.  But,  under  sec.  5 (2)f  of  the  Partition  Act,  the  time  within 
which  proceedings  may  be  taken  is  limited  to  one  year.  I cannot 
give  effect  to  this  argument.  If  it  applies  to  dower,  it  must  equally 
apply  to  other  interests,  which  seems  to  me  to  be  wholly  un- 
reasonable. 

The  Devolution  of  Estates  Act  has  reference  to  the  adminis- 
tration of  estates,  and  not  to  partition,  and  the  three  years’  limit 
relied  upon  has,  in  my  view,  no  application  to  the  present  case. 
The  result  is,  that  the  plaintiff  was  entitled  to  apply  for  partition; 
and,  the  title  being  disputed,  partition  cannot  be  had  until  it  is 
ascertained  whether  such  claim  is  valid  or  not,  to  try  which  an 
issue  is  the  least  expensive  mode. 

Following  Smith  v.  Smith,  1 O.L.R.  404,  I think  the  proper 

* 13. — (1)  Real  property  not  disposed  of,  conveyed  to,  divided  or  dis- 
tributed among  the  persons  beneficially  entitled  thereto,  under  the  provisions 
of  section  21,  by  the  personal  representative  within  three  years  after  the 
death  of  the  deceased  shall  ...  at  the  expiration  of  that  period,  whether 
probate  or  letters  of  administration  have  or  have  not  been  taken,  be  thence- 
forward vested  in  the  persons  beneficially  entitled  thereto  under  the  will  or 
upon  the  intestacy  or  their  assigns  without  any  conveyance  by  the  personal 
representative  unless  such  personal  representative,  if  any,  has  registered 
. . . a caution  . . . and  if  such  caution  is  so  registered  such  real 

property  . . . shall  not  be  so  vested  for  twelve  months  from  the  time  of 

registration  of  such  caution  . . . 

fNo  such  proceedings  shall  be  taken  until  one  year  next  after  the  decease 
of  the  testator  or  person  dying  intestate  in  whom  the  land  was  vested. 
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course  to  pursue  here  is  to  adjourn  further  hearing  of  this  motion, 
and  direct  an  issue,  and  that  the  issue  that  shall  be  tried  shall  be, 
whether  or  not  the  defendant  Philip  Morrison  has  acquired  title 
to  the  lands  and  premises  in  question  by  virtue  of  the  Limitations 
Act,  in  which  issue  the  plaintiff  herein  shall  be  plaintiff  and  the 
defendants  herein  shall  be  defendants,  and  to  enlarge  the  further 
hearing  of  this  motion  to  be  disposed  of  by  the  trial  Judge  after 
the  trial  of  the  said  issue:  Fry  and  Moore  v.  Spear e (1915),  34 
O.L.R.  632;  affirmed  (1916).  36  O.L.R.  301. 


Clute,  J. 

1917 


Morrison 

v. 

Morrison. 


ILeave  to  appeal  from  the  above  decision  was  granted  to  the  defendant 
Philip  Morrison  by  Britton,  J.,  on  the  20th  February,  1917;  and  the  appeal 
was  heard  by  a Divisional  Court  of  the  Appellate  Division  on  the  2nd  March, 
1917.  Judgment  was  reserved.] 


[APPELLATE  DIVISION.] 


1916 


Sussex  v.  ^Etna  Life  Assurance  Co. 


Nov.  13. 
1917 


Life  Insurance — Default  in  Payment  of  Third  Annual  Premium  at  Stipulated  Jan.  9. 
Time — Conditions  of  Policy — Construction — Reinstatement — “Insurability” 

— Tender  of  Premium — Proof  of  Insurable  Interest  and  Good  Health. 

A policy  of  life  insurance  issued  by  the  defendants  in  March,  1914,  provided 
(condition  5)  that  it  should  not  take  effect  until  the  first  premium  was  paid, 
and  if  any  subsequent  premium  was  not  paid  when  due  the  policy  should 
cease,  “subject  to  the  values  and  privileges  hereinafter  described.”  Con- 
dition 14  provided:  “Within  five  years  after  default  in  payment  of  premium, 
unless  a cash  surrender  value  has  been  paid  for  the  policy  or  the  extension 
period  has  expired,  or  if  this  policy  has  not  been  surrendered,  it  may  be 
reinstated  upon  evidence  of  insurability  satisfactory  to  the  company  and 
by  payment  of  arrears  of  premiums  with  interest  . . .”  The  insured 

paid  the  first  and  second  annual  premiums,  but  made  default  in  respect  of 
. the  third.  Shortly  after  the  expiry  of  the  days  of  grace,  the  insured  fur^ 
nished  the  insurers  with  proof  that  he  was  in  good  health,  to  which  proof 
they  made  no  objection,  and  tendered  the  amount  of  the  premium: — 

Held,  that  he  was  entitled  to  reinstatement  under  condition  14;  all  that 
was  required  was  that  he  should  pay  or  tender  the  overdue  premium  with 
interest  and  furnish  proof  that  he  had  an  insurable  interest  in  his  life  and  wras 
in  good  health. 

Meaning  of  “insurability”  discussed. 

Judgment  of  Lennox,  J.,  affirmed. 


Action  by  James  E.  Sussex  for  a declaration  of  the  validity  of  a 
life  assurance  policy;  issued  by  the  defendants. 

The  action  was  tried  by  Lennox,  J.,  without  a jury,  at  London. 
E.  W.  M.  Flock,  for  the  plaintiff. 

H.  S.  White,  for  the  defendants. 
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November  13,  1916.  Lennox,  J.: — This  action  is  brought  to 
have  it  declared  that  a policy  of  life  insurance  issued  by  the 
defendants  to  the  plaintiff  on  the  24th  March,  1914,  is  a valid 
and  subsisting  security,  or  that  the  plaintiff  is  entitled'  to  have 
the  policy  reinstated  under  the  14th  condition  thereof,  and  for 
an  order  directing  the  defendants  to  reinstate  the  policy. 


The  insurance  is  for  $3,000,  payable  to  the  plaintiff’s  mother 
at  his  death.  The  plaintiff  agreed  to  pay  twenty  consecutive  annual 
premiums  of  $80.04  each,  in  advance,  and  he  paid  the  first  and 
second  premiums.  The  third  annual  premium  fell  due  on  the  21st 
March,  1916,  and  was  not  paid,  nor  was  it  paid  or  tendered  within 
the  thirty-one  days’  grace  allowed  for  payment  of  premiums  upon 
the  day  stipulated  for  payment  thereof.  On  the  25th  April, 
1916,  the  plaintiff  mailed  his  cheque  for  $80.04  to  the  defendants’ 
agents  in  Toronto.  This  was  refused  and  returned. 

Condition  5 of  the  policy  provides;  “This  policy  shall  not 
take  effect  until  the  first  premium  hereon  shall  have  been  actually 
paid  during  the  good  health  of  the  insured,  a receipt  for  which  pay- 
ment shall  be  the  delivery  of  the  policy.  If  any  subsequent  pre- 
mium be  not  paid  when  due,  then  this  policy  shall  cease,  subject 
to  the  values  and  privileges  hereinafter  described,  except  that  a 
grace  of  thirty-one  days,  during  which  time  the  policy  remains  in 
full  force,  will  be  allowed  for  the  payment  of  any  premium  after 
the  first,  provided  that  with  the  payment  of  such  premium  interest 
at  the  rate  of  six  per  cent,  per  annum  is  also  paid  thereon  for  the 
days  of  grace  taken;  but  for  any  reckoning  herein  named  the  time 
when  a premium  becomes  due  shall  be  the  day  stipulated  therefor 
without  grace.  ” 

It  is  evident  that  the  plaintiff  has  not  a direct  right  to  have 
the  policy  continued  or  reinstated  by  reason  of  forwarding  his 
cheque  as  above  stated,  under  the  provisions  of  this  condition, 
for  the  double  reason  that  the  thirty-one  days’  grace  had  then 
expired,  and  that  he  did  not  add  interest  as  provided  for;  but 
I shall  have  occasion  later  on  to  refer  specifically  to  the  precise 
wording  of  this  condition,  in  discussing  the  defendants’  contention 
that  by  default  in  payment  the  policy  ipso  facto  became  null  and 
void  to  all  intents  and  purposes — in  fact  ceased  to  exist. 

There  was  evidence  given  with  a view  of  excusing  the  plain- 
tiff’s default,  and  evidence  to  shew  that  he  was  without  excuse,  but 
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I do  not  think  it  matters  either  way;  the  plaintiff  failed  to  comply 
with  the  terms  of  his  policy  as  to  periodical  payments,  and  the 
only  question  is,  is  the  plaintiff  entitled  to  have  the  policy  rein- 
stated by  reason  of  condition  14  of  the  policy? 

Condition  14  is  as  follows:  “ Within  five  years  after  default  in 
payment  of  premium,  unless  a cash  surrender  value  has  been 
paid  for  the  policy  or  the  extension  period  has  expired,  or  if  this 
policy  has  not  been  surrendered,  it  may  be  reinstated  upon  evi- 
dence of  insurability  satisfactory  to  the  company  and  by  payment 
of  arrears  of  premiums  with  interest  at  the  rate  of  six  per  cent,  per 
annum,  and  by  reinstatement  of  whatever  indebtedness  to  the  com- 
pany existed  hereon  at  the  date  of  default,  with  interest  from  that 
date.  ” 

At  the  time  the  insurance  was  effected,  the  plaintiff  was  a 
commercial  traveller.  He  has  since  become  a soldier,  and  liable 
to  be  called  to  active  service  in  Europe  in  the  present  war,  if  in 
fact  he  has  not  already  gone  to  the  front. 

Condition  6 provides  that  the  policy,  endorsements  thereon, 
and  the  application,  constitute  the  entire  contract  between  the 
parties. 

Condition  7 states:  “This  policy  contains  no  restrictions  re- 
garding change  of  occupation,  residence,  travel,  or  service  in  the 
militia  or  army  or  navy  in  time  of  war  or  in  time  of  peace;  but,  if 
the  insured  shall  commit  suicide  within  one  year  from  the  date 
hereof,  while  sane  or  insane,  this  policy  shall  be  null  and  void.” 

The  defendants  are  willing  to  continue  the  insurance,  but  only 
upon  the  condition  “that,  should  the  insured  go  into  any  military 
or  naval  service  outside  of  the  Dominion  of  Canada,  he,  or  some 
one  on  his  behalf,  shall  notify  the  company,  and,  within  ninety 
days  from  so  engaging,  and  annually  thereafter,  shall  pay  to  the 
^company  an  extra  premium  of  $50  per  thousand  of  insurance,  and 
that  otherwise  the  said  policy  shall  become  and  be  null  and  void 
except  for  the  cash  surrender  value  existing  at  the  time  of  engaging 
in  such  service;”  and  contend  that  condition  14  is  binding  only 
as  to  a policy  upon  which  at  least  three  years’  annual  premiums 
have  been  paid.  They  rely  upon  conditions  9 and  12  and  table 
A of  the  policy  as  modifying  and  limiting  the  generality  of  the 
language  of  condition  14,  and  particularly  that  there  is  no  “cash 
surrender  value”  or  “extended  time  insurance”  for  fourteen 
years  and  two  hundred  and  eighty-six  days. 


Lennox,  J. 

1916 
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For  the  last  two  lines  on  page  367  substitute: 
surrender  value”  or  “extended  time  insurance”  until  the  policy  has  been  car- 
ried for  at  least  three  years.  It  is  pointed  out  that  upon  payment  for  three 
years  there  is  an  automatic  “extended  time  insurance”  for  four  years  and  two 

-hunrirpd  n.n  c\  P.i  ah  tv-si  v Hiivs  


368 


ONTARIO  LAW  REPORTS. 


[VOL. 


Lennox,  J. 

1916 

Sussex 

v. 

.Etna 

Life 

Assurance 

Co. 


It  is  quite  clear  from  the  company’s  proposal  above  set  out, 
and  is  bluntly  admitted  by  Mr.  Parkinson,  the  company’s  manager 
for  Western  Ontario,  that  the  real  difficulty  or  cause  of  dispute 
is  not  the  delay  in  payment,  but  the  necessity  of  readjusting 
methods  by  reason  of  the  unforeseen  burdens  imposed  upon  insur- 
ance companies  by  the  daily  casualty  lists  of  the  war.  In  conse- 
quence of  this,  this  company  adopted  new  rules — an  altered  inter- 
pretation of  their  contract  in  fact — after  the  making  of  this  con- 
tract and  after  the  war,  to  wit,  on  the  1st  September,  1915.  It  is 
not  shewn  that  notice  of  the  change  was  given  to  the  holders  of 
current  policies.  I am  not  wedded  to  any  general  rule  of  inter- 
pretation, but  all  the  same  it  is  right  to  keep  in  mind  that  the 
language  of  the  policy  is  the  language  of  the  company;  that  the 
plaintiff,  like  thousands  of  others  similarly  situated,  entered  the 
service  of  the  country  upon  the  faith  of  it;  and,  without  saying  that 
it  is  therefore  to  be  construed  unfavourably  or  favourably  to  its 
author,  it  is  plainly  right  that  the  generality  of  the  language  of 
condition  14  should  not  be  narrowed  or  cut  down,  or  the  express 
provisions  of  condition  7,  in  effect,  abrogated,  unless  there  is 
clear  notice  to  the  insured,  somewhere  upon  the  face  of  the  policy, 
that  the  undertaking  of  the  company  by  condition  14  is  to  be 
read  in  a more  limited  sense  than  the  prima  fade  meaning  of  its 
language  would  import. 

Section  71  of  the  Insurance  Act,  R.S.C.  1906,  ch.  34,  enacts: 
“No  condition,  stipulation,  or  proviso  modifying  or  impairing  the 
effect  of  any  policy  or  certificate  of  life  insurance  . . . shall 

be  good  or  valid  unless  such  condition,  stipulation  or  proviso  is 
set  out  in  full  on  the  face  or  back  of  the  policy.  ” 

Evidence  was  given,  subject  to  objection,  of  the  practice  of 
some  other  companies,  adopted  since  the  war,  under  somewhat 
similar  policy  conditions.  I have  not  examined  into  whether  the 
analogy  is  close  or  not.  Upon  consideration,  I am  of  opinion  that 
the  statements  of  these  witnesses  are  irrelevant  and  inadmissible, 
and  that  the  issue  here  must  be  determined  by  interpretation  of 
the  policy  alone,  construed  in  the  light  of  its  own  circumstances, 
of  course,  in  so  far  is  they  afford  any  aid. 

I entertain  no  doubt  as  to  the  meaning  of  the  term  “insurabil- 
ity. ” The  letter  of  the  defendants’  solicitors  to  Mr.  Flock  and  his 
reply,  put  in  as  exhibit  11,  in  no  way  affect  the  question;  “proof  of 
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insurability,  ” in  condition  14,  means  that  the  insured,  at  the  time 
of  application  for  reinstatement,  is  a proper  risk  for  insurance 
upon  the  basis  of  the  original  contract,  and  the  condition  of  the 
health  of  the  insured  is  the  only  matter  to  which  I can  think  it 
could  apply  in  this  case ; and,  at  all  events,  it  is  the  only  matter  to 
which  it  did  in  fact  apply,  upon  the  circumstances  here.  If  the 
policy  had  excepted  the  risks  incident  to  warfare,  the  insured,  hav- 
ing become  a soldier,  would  not  be  eligible  for  insurance  without 
the  consent  of  the  company,  and  so  would  lack  the  quality  of 
“ insurability ” and  the  right  to  reinstatement,  but  the  policy 
itself  determines  this  point  against  the  defendants. 

I give  no  weight  to  the  argument,  somewhat  faintly  urged, 
that  the  evidence  of  insurability  is  to  be  “satisfactory  to  the  com- 
pany the  provision  is  not  a contract  that  the  company  is  to  be 
allowed  to  be  arbitrary  or  unreasonable.  The  plaintiff  furnished 
proof  of  good  health  by  the  certificate  of  the  doctor  who  originally 
examined  him — Dr.  Drake  says,  “This  is  to  certify  that  I have 
this  day  carefully  examined  the  above  J.  E.  Sussex  and  find  him 
in  perfect  health  and  an  A No.  1 risk  for  life  insurance  as  in  pre- 
vious examination  on  9th  May,  1914” — tendered  the  overdue 
premium  with  interest  at  six  per  cent.,  and  offered  to  furnish  any 
further  proof  of  insurability  required.  The  defendants  did  not  at 
the  time  dispute  the  sufficiency  of  the  proof  or  tender,  nor  since 
or  at  the  trial  claim  that  the  tender  or  proof  was  insufficient  or 
defective,  if  as  a matter  of  contract  the  plaintiff  comes  within  the 
provisions  of  condition  14.  The  clear-cut  issue  was  and  is  the 
interpretation  of  this  condition. 

I cannot  accede  to  the  argument  that  by  default  the  policy 
became  null  and  void — “ceased  to  exist  for  any  purpose” — as 
was  strenuously  urged  by  Mr.  White,  for  the  reason  that  the  con- 
tract does  not  so  provide,  but  plainly  provides  to  the  contrary. 
Payment  of  the  first  premium  is  expressly  made  a condition  pre- 
cedent to  the  policy  taking  effect.  It  is  not  so  as  to  other  pre- 
miums. Condition  5:  “If  any  subsequent  'premium  be  not  paid 
when  due,  then  this  policy  shall  cease,  subject  to  the  values  and 
privileges  hereinafter  described  . . . but  for  any  reckoning 

herein  named  the  time  when  a premium  becomes  due  shall  be  the 
day  herein  stipulated  therefor  without  grace.  ” 

It  conduces  to  clearness  to  eliminate  consideration  of  the  ex- 
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ception  as  to  days  of  grace,  and  this  consideration  should  be 
eliminated,  as  the  plaintiff  did  not  avail  himself  of  this  exception; 
and,  if  he  had,  there  would  be  no  action. 

I have  it  then  that  the  policy  ceased  on  the  21st  March,  1916, 
“subject  to  . . . privileges  hereinafter  described/’ and  “the 

reckoning”  is  from  the  21st  March,  and  not  from  the  expiry  of 
thirty-one  days  thereafter.  The  termination  of  the  policy  by 
failure  to  pay  any  'premium,  except  the  first,  is  subject  to  many 
“privileges,”  one  of  the  most  important  of  which  is  the  one  pro- 
vided for  by  condition  14,  and  the  one  claimed  in  this  action.  It 
is  entirely  distinct  from  the  right  to  a loan  under  condition  9, 
or  temporary  insurance,  a paid-up  policy,  or  cash  surrender  value, 
provided  for  by  conditions  12  and  13  and  Table  A.;  all  providing 
for  the  doing  of  something  by  the  company  upon  the  basis  of 
what  the  insured  has  already  done — an  executed  contract  pro 
tanto  on  the  part  of  the  insured,  and  totally  excluding  the  appli- 
cation of  condition  14  if  the  policy  has  been  surrendered  or  ex- 
changed for  a paid-up  policy,  or  a surrender  value  has  been  paid. 
These  exceptions,  and  also  if  “the  extension  period  has  expired,” 
are  set  out  in  condition  14.  Why  should  I read  into  it  something 
that  is  not  there  — that  the  extension  period  has  expired  where 
there  is  no  extension  period,  albeit  it  might  have  been  prudent  or 
proper  for  the  defendants  to  have  worded  this  condition  to  meet 
such  a contingency? 

The  argument  founded  upon  an  extended  time  insurance  for 
four  years  and  two  hundred  and  eighty-six  days,  after  three 
yearly  regular  payments,  is  fallacious — it  is  more  than  that 
that  works  against  the  defendants.  If  the  plaintiff  had  made 
three  annual  payments  and  failed  to  pay  the  fourth,  and 
delayed  making  application  for  four  years  and  two  hundred 
and  eighty-seven  days,  “the  extended  period”  would  have 
been  exceeded  by  a day;  and,  although  there  would  yet  be 
one  year  and  seventy-eight  days  of  the  five  years,  after  default, 
unexpired,  he  could  not  claim  reinstatement.  Why?  Because, 
whether  of  purpose  or  by  accident,  this  is  provided  for — it  is 
then  a case  where  there  is  an  extension  period  and  “the  extension 
period  has  expired.”  A curious  result  perhaps — I am  not  con- 
cerned in  results — but  it  is  not  without  compensations,  for  in 
such  case  the  plaintiff  would  have  the  privilege  of  conditions  9 
and  12,  not  open  to  him  in  the  circumstances  of  this  case. 
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This  all  emphasises,  as  I said,  that  Mr.  White’s  argument  is 
not  well  supported  and  does  not  work  out.  It  may  be  that  the 
limitation  claimed  could  very  properly  have  been  inserted,  and  I 
express  no  opinion  as  to  this,  but  as  a matter  of  interpretation  the 
question  is  only:  “Is  it  so  nominated  in  the  bond?”  This  need 
not  necessarily  be  provided  for  in  express  terms.  That  the  con- 
dition for  reinstatement  does  contain  limitations  and  exceptions 
is  certainly  some  evidence  that  others  not  mentioned  are  not  ex- 
cluded, from  its  provisions.  Condition  5 and  the  privileges  it 
secures  apply  to  a default  in  payment  of  any  'premium  except  the 
first,  and,  by  condition  14,  within  five  years  after  default  in  pay- 
ment of  (a?)  premium,  unless  a cash  value  has  been  paid  for  the 
policy  or  the  extension  period  has  expired,  or  if  the  policy  has  not 
been  surrendered,  it  may  be  reinstated. 

This  again  prima  fade  means  any  premium  except  the  first. 
Where  in  this  condition  or  elsewhere  is  there  a provision  limiting 
this  plaintiff’s  right  of  reinstatement  to  defaults  in  respect  of  the 
fourth  or  subsequent  annual  premiums  only?  “I  cannot  find  it; 
’tis  not  in  the  bond.”  The  disjunctive  “or”  affords  another 
weighty  argument  against  the  defendants’  contention,  but  I will 
not  pursue  it. 

I am  of  opinion  that  the  plaintiff  is  entitled  to  have  the  policy 
reinstated.  There  will  be  judgment  declaring  that  he  is  so  entitled, 
and  directing  and  ordering  that  the  defendant  company  reinstate 
it  upon  payment  or  tender  of  $80.04,  with  interest  thereon  at  six 
per  cent,  per  annum  from  the  21st  March  last  to  the  date  of  the 
tender  already  made  and  delivery  of  the  certificate  of  Dr.  Drake 
hereinbefore  referred  to,  and  for  payment  of  costs  by  the  de- 
fendants. 

The  defendants  appealed  from  the  judgment  of  Lennox,  J. 

January  9,  1917.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

H.  S.  White,  for  the  appellants,  argued  that,  under  the  terms 
of  the  policy,  the  plaintiff  had  no  right  to  have  it  reinstated  at  all, 
as  the  condition  under  which  the  right  is  claimed  is  predicated  on 
the  assumption  that  three  full  years’  premiums  have  been  paid. 
Even  if  the  plaintiff  should  be  considered  to  be  still  entitled  to  the 
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privilege  of  reinstatement  under  the  14th  condition  of  the  policy, 
he  can  only  claim  th^  benefit  of  the  condition  on  furnishing  “ evi- 
dence of  insurability  satisfactory  to  the  company.  ” “ Insurabil- 

ity” may  be  a term  of  which  it  is  difficult  to  give  an  accurate  de- 
finition, but  it  covers  many  things  besides  the  mere  state  of  health. 
Admitting  that  an  insurance  company  should  not  be  permitted  to 
avail  itself  of  such  a condition  in  an  arbitrary  or  unreasonable  way, 
there  is  no  doubt  that  the  circumstances  in  this  case  very  seri- 
ously affected  the  risk  to  be  assumed,  and  the  defendants  were 
within  their  rights  in  refusing  to  assume  it  for  the  original  pre- 
mium. 

E.  W.  M.  Flock , for  the  plaintiff,  the  respondent,  argued  that 
the  decision  of  the  trial  Judge  was  in  accordance  with  the  law 
and  the  evidence,  and  that  the  plaintiff  was  entitled  on  his  appli- 
cation for  reinstatement  to  rely  on  the  same  evidence  of  insur- 
ability that  he  had  given  in  the  first  instance. 

White,  in  reply,  referred  to  Braunstein  v.  Accidental  Death 
Insurance  Co.  (1861),  1 B.  & S.  782. 


At  the  conclusion  of  the  argument,  the  judgment  of  the  Court 
was  delivered  by  Meredith,  C. J.O. : — Mr.  White  has  argued  this 
case  with  his  usual  ability  and  fairness,  and  we  think  that  nothing 
would  be  gained  by  further  consideration  of  it.  The  sole  question 
is  as  to  the  meaning  of  clause  14  of  the  policy.  It  provides  that : 
“ Within  five  years  after  default  in  payment  of  premium,  unless  a 
cash  surrender  value  has  been  paid  for  the  policy  or  the  extension 
period  has  expired,  or  if  this  policy  has  not  been  surrendered,  it 
maybe  reinstated  upon  evidence  of  insurability  satisfactory  to  the 
company  and  by  payment  of  arrears  of  premiums  with  interest 
at  the  rate  of  six  per  cent,  per  annum,  and  by  reinstatement  of 
whatever  indebtedness  to  the  company  existed  hereon  at  the  date 
of  default,  with  interest  from  that  date.’ 7 

The  insured  failed  to  make  payment  of  the  premium  of  1916 
upon  the  due  date  or  within  the  thirty-one  days  of  grace  that  were 
allowed,  but  upon  the  25th  April  he  furnished  the  appellants  with 
proof  that  he  was  in  good  health,  to  which  proof  they  made  no 
objection.  As  Mr.  White  has  told  us,  he  tendered  the  amount 
of  the  premium,  and  there  was  no  indebtedness  upon  the  policy, 
and,  unless  something  more  is  required  by  the  clause,  the  case  is 
brought  within  it. 
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Now  Mr.  White  argues  that  it  would  be  unreasonable  that  a 
man  who  had  been  insured  for  only  two  years  should  be  in  a better 
position  than  a man  who  had  been  insured  for  three  years,  and  was 
entitled  to  certain  benefits  under  an  earlier  provision  of  the  policy. 
That  argument  does  not  at  all  impress  me;  the  language  of  the 
clause,  apart  from  any  obscurity  as  to  the  meaning  of  the  word 
“ insurability,  ” is  in  plain  English. 

What  does  “ insurability’ ’ mean?  Mr.  White  conceded — at 
all  events  it  is  the  case — that  in  any  contract  of  this  kind  the 
language  used  is  to  be  taken  most  strongly  against  the  insurer. 
Now  the  argument  is  that  “insurability”  means  not  only  that  the 
* insured  must  have  an  interest  in  the  life,  and  that  the  life  is  a good 
life,  but  also  that  he  shall  shew  that  it  is  one  that  should  be  insured 
by  the  company  at  the  rate  at  which  the  policy  was  effected.  That 
seems  to  me  to  read  into  this  condition  something  that  is  not 
there. 

/ 

The  provision  is  that  the  policy  is  to  be  reinstated.  What 
would  beN  done  according  to  Mr.  White’s  statement  would  be  to 
issue  an  entirely  new  policy  insuring  the  respondent  at  a different 
and  higher  rate.  If  that  is  what  was  intended  to  be  provided, 
the  intention  should  have  been  clearly  expressed.  Not  only  has 
that  not  been  done,  but  it  seems  to  us  that  the  clause  is  susceptible 
only  of  the  interpretation  which  the  trial  Judge  has  put  upon  it, 
and  that  all  that  was  required  to  entitle  the  respondent  to  have  his 
policy  reinstated  was  to  pay  or  tender  the  overdue  premium  with 
interest  and  furnish  proof  that  he  had  an  insurable  interest  in  his 
life  and  was  in  good  health;  and  that  he  has  done. 

The  appeal  fails  and  must  be  dismissed  with  costs. 
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Lancaster  v.  City  of  Toronto. 


Life  Insurance — Contract  between  City  Corporation  and  Insurance  Company — 
Insurance  of  Lives  of  Soldiers — Bond  Fide  Residents  of  City  at  Time  of 
Declaration  of  War — Meaning  of  “ Resident ” — Person  Living  in  House 
outside  of  City,  though  Working  in  City — Contract — Priority — Issue  of 
Policy  by  Mistake. 

Arrangements  were  made  by  the  defendant  the  Corporation  of  the  City  of 
Toronto  in  October,  1914,  with  the  defendant  insurance  company,  to  insure 
the  lives  of  those  citizens  of  Toronto  who  were  enrolled  in  the  Canadian 
overseas  contingent  for  service  in  the  war.  L.,  the  plaintiff’s  husband,  was  so 
enrolled,  and  died  in  February,  1916.  There  was  no  contract  between  L. 
and  the  defendants  or  either  of  them;  but  a policy  was  issued  upon  L.’s 
life,  and  his  widow  sued  to  recover  the  amount  of  the  insurance,  which  the 
policy  made  payable  to  the  city  corporation  upon  his  death: — 

Held,  upon  the  evidence,  that  the  insurance  effected  by  the  city  corporation 
with  the  company  covered  the  lives  of  all  members  of  the  Canadian  overseas 
contingent  who  were  bond  fide  residents  of  Toronto  at  the  time  of  the 
declaration  of  war,  and  who  had  since  enlisted;  that  the  name  of  L.  was 
included  by  mistake;  and  that  his  widow  had  no  right  to  recover. 

L.  was  not  a bond  fide  resident  of  the  city  at  the  time  of  the  declaration  of 
war;  for,  although  he  earned  his  living  by  working  in  the  city,  his  dwelling- 
house,  where  he  and  his  wife  ate,  drank,  and  slept,  was  outside  of  the  city, 
and  had  been  since  March,  1913,  when  they  moved  from  the  city. 

Rex  v.  Inhabitants  of  North  Curry  (1825),  4 B.  & C.  953,  959,  followed. 

Action  by  the  widow  of  Henry  Richard  Lancaster  to  recover 
$1,000  in  respect  of  an  insurance  upon  his  life. 


The  action  was  tried  without  a jury  at  Toronto. 

A.  G.  Slaght  and  T.  H.  Barton,  for  the  plaintiff. 

C.  M.  Colquhoun , for  the  defendant  Corporation  of  the  City 
of  Toronto. 

H.  S.  White  and  F.  C.  Carter,  for  the  defendant  the  Metro- 
politan Life  Insurance  Company. 

January  10.  Kelly,  J.: — The  plaintiff’s  claim  is  to  recover 
$1,000  alleged  to  be  due  by  the  defendants  in  respect  of  a policy 
of  life  insurance  in  the  Metropolitan  Life  Insurance  Company 
on  the  life  of  the  plaintiff’s  husband,  Henry  Richard  Lancaster, 
who  died  at  Toronto  on  the  5th  February,  1916. 

The  action  is  against  the  life  insurance  company  and  the 
Corporation  of  the  City  of  Toronto.  The  policy  was  issued 
under  conditions  not  found  as  the  basis  of  ordinary  contracts  for 
life  insurance. 
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On  the  14th  August,  1914,  Henry  Richard  Lancaster  enlisted 
at  Toronto  for  war  service,  and  was  attached  to  the  battalion  known 
as  the  Princess  Patricia’s  Canadian  Light  Infantry,  and  in  such 
service  left  Toronto  a day  or  two  afterwards  for  the  Province  of 
Quebec,  preparatory  to  his  battalion  going  overseas. 

Soon  after  the  outbreak  of  the  war,  the  project  was  conceived 
by  the  city  council,  or  members  of  it,  of  placing  insurance  on  the 
lives  of  certain  persons  enlisting  from  Toronto,  for  the  benefit 
of  their  families  or  next  of  kin,  under  certain  conditions.  Ne- 
gotiations were  entered  into  with  the  defendant  insurance  com- 
pany for  that  purpose.  The  first  written  record  we  have  of  these 
negotiations  is  a communication  from  the  company’s  superin- 
tendent at  Toronto,  dated  the  25th  September,  1914,  to  the 
City  Board  of  Control,  submitting  for  the  Board’s  consideration 
a proposition  to  insure  “the  entire  contingent”  on  terms  then 
set  out,  one  of  which  was  to  make  the  Patriotic  Fund  Committee 
the  beneficiary  under  all  policies. 

There  was  an  evident  desire  on  the  city’s  part  to  bring  the 
insurance  into  effect  at  as  early  a date  as  possible,  but  it  was  not 
possible,  in  the  unusual  conditions  under  which  the. large  amount 
of  insurance  was  being  issued,  to  settle  at  once  upon  many  im- 
portant details.  What  was  meant  at  the  time  by  “the  entire 
contingent”  in  the  above  mentioned  proposal  was  not  then 
defined  in  writing. 

On  the  5th  October,  1914,  the  city  council  adopted  report  No. 
37  of  the  Board  of  Control.  That  report,  which  referred  to  the 
proposition  of  the  defendant  company  “to  underwrite  policies 
for  the  citizens  of  Toronto  now  with  the  Canadian  overseas 
contingent  and  those  citizens  who  are  reservists  and  have  gone  to 
the  front,”  recommended  that  the  offer  should  be  accepted,  and 
declared  that  the  Patriotic  Fund  Committee  be  named  as  the 
beneficiaries  of  the  policies,  and  that  it  was  estimated  that  about 
2,500  “citizens  of  Toronto  enrolled  in  the  Canad'an  overseas 
cont’ngent  and  in  addition  the  reservists.” 

This  was  followed  by  a receipt  dated  the  14th  October,  1914, 
from  the  defendant  company’s  local  superintendent  to  the  city 
for  $100,000  (in  the  form  of  bonds  of  the  city)  given  in  considera- 
tion of  the  application  for  insurance  policies  of  $1,000  each  “on 
every  member  of  the  Toronto  contingent  of  volunteers  engaged  in 
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active  service;”  the  payment  being  accepted  and  the  receipt 
given  to  and  accepted  with  the  understanding  that  the  insurance 
would  be  in  force  from  that  date.  A reply  of  the  same  date  by 
the  acting  Mayor  stated  that  it  was  understood  that  the  insurance 
“is  immediately  in  force  without  awaiting  the  completion  of  the 
details  of  application  etc.,”  and  the  writer,  while  stating  that  the 
city  “considers  the  contract  closed,”  added  that  all  the  details 
of  the  transaction  would  be  reported  to  the  city  council  on  the 
following  Monday,  “in  order  that  every  detail  may  have  their 
approval.”  Further  important  light  is  thrown  on  the  intention 
of  the  contracting  parties  by  a communication  from  the  Vice- 
Chairman  of  the  Board  of  Control  to  the  defendant  company’s 
representative  on  the  20th  October,  1914,  in  which  it  is  stated 
that  the  insurance  effected  by  the  city  with  the  company  “is 
intended  to  cover  the  lives  of  all  members  of  the  Canadian 
overseas  contingent  who  were  bond  fide  residents  of  Toronto 
previous  to  the  declaration  of  war,  and  who  have  since  enlisted; 
and  also  British  reservists  etc.” 


One  of  the  difficulties  which  confronted  the  contracting 
parties  was  to  ascertain  whether  those  who  had  enlisted  were 
citizens  or  residents  of  Toronto  or  came  within  the  class  intended 
to  be  insured.  The  investigation  under  this  heading  continued 
for  many  months,  during  which  there  was  no  formal  act  of  the 
city,  so  far  as  the  evidence  shews,  approving  of  the  insurance. 
There  being  no  official  list  available  of  names  of  men  who  had 
enlisted  or  who  were  citizens  of  Toronto,  or  residents  of  Toronto, 
resort  was  had  to  lists  published  in  the  newspapers,  to  the  lists 
prepared  by  the  Patriotic  Fund  Committee,  and  to  the  records 
in  the  Department  ^pf  Militia  at  Ottawa,  where  representatives  of 
the  city  went  for  the  purpose  of  getting  such  information  as  was 
there  obtainable. 

The  policy  issued  in  Lancaster’s  name,  though  bearing  date 
the  14th  October,  1914,  the  day  as  of  which  the  defendant  com- 
pany assumed  liability  under  its  contract  with  the  city,  was  not 
issued  or  delivered  out  by  the  company  until  months  after  that 
date.  The  formal  separate  application  for  Lancaster’s  insurance 
was  made  on  the  16th  December,  1914,  and  was  signed,  not  by 
him,  but  by  the  Treasurer  of  the  City  of  Toronto. 

As  the  work  of  settling  upon  the  list  of  those  to  be  insured 
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progressed,  it  was  found  that  many  whose  names  were  on  the 
original  list  made  use  of  by  the  defendants  were  not  within  the 
insurable  class,  and  these  names  were  eliminated  and  policies 
which  had  been  written  in  respect  of  them  were  surrendered.  It 
was  found,  too,  that  in  hundreds  of  instances  there  was  duplica- 
tion— names  on  closer  investigation  having  been  found  in  respect 
of  which  more  than  one  policy  had  been  issued.  Lancaster,  in 
the  opinion  of  the  defendants,  fell  within  both  of  these  classes. 

The  plaintiff  is  the  widow  of  Henry  Richard  Lancaster,  and, 
as  his  only  dependent,  claims  to  be  entitled  to  the  benefit  of  policy 
No.  158157  A.,  which  was  issued  on  his  life.  There  was  no 
contract  directly  between  him  and  either  of  the  defendants  in 
respect  of  this  insurance.  He  did  not  enlist  or  leave  the  city 
with  his  battalion  with  any  knowledge  or  information  that 
insurance  on  his  life  was  contemplated  by  the  defendants.  Except 
what  was  said  by  the  plaintiff,  it  is  not  in  evidence  that,  when  he 
left  Canada,  or  at  any  time,  he  knew  that  insurance  was  being 
placed  on  residents  of  Toronto  who  had  enlisted. 

The  plaintiff  says  she  saw  her  husband  in  Levis,  Quebec,  in 
September,  1914,  and  there  learned  from  him  of  insurance  of 
$1,000  in  the  Metropolitan  Life  Insurance  Company,  payable  to 
his  next  of  kin.  In  re-examination  she  says  this  happened  in 
October,  1914.  Her  evidence  in  this,  as  in  other  matters  of 
importance  to  which  I shall  refer  later,  lacks  certainty,  and  I 
am  not  convinced  that  her  evidence  of  the  date  on  which  she 
now  says  this  happened  can  be  relied  upon.  The  earliest  mention 
of  insurance  of  which  we  have  a record  is  in  the  defendant  com- 
pany’s communication  to  the  city  of  the  25th  September. 

By  the  form  of  the  policy,  subject  to  payment  of  the  premium 
and  compliance  with  specified  conditions,  the  defendant  company 
promised  to  pay  $1,000  to  Henry  Richard  Lancaster  on  the  14th 
October,  1964,  “if  he  be  then  living,”  or,  upon  receipt  of  due  proof 
of  his  prior  death,  to  the  City  of  Toronto,  without  the  right  of 
revocation. 

A question  of  much  importance  in  determining  whether 
Lancaster  was  within  the  class  of  persons  intended  to  be  insured 
is,  whether  he  was  a “resident”  of  the  city  of  Toronto;  though 
the  plaintiff,  while  relying  upon  his  being  such  resident,  also  con- 
tends that,  when  the  insurance  was  effected,  it  was  not  restricted 
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to  residents  only,  but  covered  as  well  those  who,  though  non- 
resident, were  members  from  Toronto  of  the  Canadian  overseas 
contingent;  her  position  also  being  that,  even  though  no  direct 
contract  was  made  between  her  husband  and  the  defendants  or 
either  of  them,  it  should  be  declared  that  insurance  to  the  extent 
of  11,000  was  entered  into  by  the  city  corporation  in  trust  for 
her  benefit. 

The  position  of  the  defendants,  on  the  other  hand,  is,  that  it 
was  never  the  intention  of  the  defendants  to  place  insurance  on 
Lancaster’s  life,  and  that  this  policy  was  issued  and  the  premium 
paid  by  mistake  and  under  the  ill-founded  belief  that  Lancaster 
was  at  the  time  a resident  of  the  city  of  Toronto,  which,  they  say, 
turned  out  not  to  be  the  fact. 

The  defendant  company  sets  up  that,  at  the  time  the  insurance 
was  effected,  there  was  no  power  in  the  city  corporation  to  con- 
tract for  insurance  upon  Lancaster’s  life,  and  that  no  by-law 
intending  to  give  such  authority  had  been  passed,  and  that  the 
city  had  not  the  right  to  pass  any  such  by-law  without  express 
legislative  authority,  which  authority  was  not  given  until  the  Act 
of  the  Legislature  passed  in  1915,  5 Geo.  Y.  ch.  37,  to  which 
assent  was  given  on  the  8th  April,  1915;  the  city,  while  it  does  not 
rely  upon  the  absence  of  a by-law,  argues  that  any  contract 
attempted  to  be  made  in  1914  was  without  power,  and  that  only 
such  contract  as  was  made  after  the  coming  into  force  of  the 
1915  statute  could  have  any  binding  effect. 

Passing  over  for  the  time  being  the  question  of  the  city’s 
power,  let  us  see  what  it  was  that  the  city  and  the  defendant 
company  intended  to  contract  for.  The  proposal  of  the  25th 
September,  1914,  was  to  insure  “the  entire  contingent,”  whatever 
that  meant,  and  that  the  Patriotic  Fund  Committee  be  made  the 
beneficiary  under  all  policies.  That  proposal  was,  no  doubt,  pre- 
ceded by  communications  or  negotiations,  which  are,  however,  not 
evidenced  by  any  writing  before  the  Court.  The  city’s  reply  threw 
light  upon  what  was  in  the  minds  of  those  members  of  the  council 
who  had  the  matter  under  consideration,  and  narrows  the  language 
of  the  company’s  letter,  where  it  states  that  the  company’s  offer 
is  “to  underwrite  policies  for  the  citizens  of  Toronto  now  with 
the  Canadian  overseas  contingent  and  those  citizens  who  are 
reservists  and  have  gone  to  the  front;”  and,  further  on  in  the 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


379 


report  of  the  Board  of  Control,  reference  is  again  made_to  the 
number  of  “citizens  of  Toronto”  enrolled  with  the  Canadian 
overseas  contingent.  To  my  mind,  it  is  clearly  indicated  that 
from  the  very  beginning  the  city’s  representatives  had  in  mind  to 
effect  insurance  on  a class  much  more  restricted  than  what  the 
plaintiff  insists  upon;  and  this  is  in  accord  with  the  position  of 
the  defendants  that  what  both  contracting  parties  had  in  mind 
was  just  what  they  now  contend  for — that  the  insurance  (except 
where  it  refers  to  reservists)  was  confined  to  those  members  of 
the  Canadian  overseas  contingent  who  were  bona  fide  residents 
of  the  city  of  Toronto.  That  view  is  materially  and  perhaps 
conclusively  supported  by  the  language  of  the  letter  of  the  Vice- 
Chairman  of  the  Board  of  Control  to  the  defendant  company’s 
representative,  dated  the  20th  October,  1914,  where  emphasis 
is  laid  on  the  fact  that  it  was  intended  to  cover  the  lives  of  all  the 
members  of  the  Canadian  overseas  contingent  who  were  bond 
fide  residents  of  Toronto  prior  to  the  declaration  of  war,  and  who 
had  since  then  enlisted,  etc.  That  was  accepted  by  both  the 
contracting  parties,  without  objection  or  comment,  as  the  real 
basis  of  the  contract,  so  far  as  it  defined  the  class  of  persons  to  be 
insured,  and  it  is  not  inconsistent  with  what  is  expressed  in  the 
documents  which  passed  between  the  defendants  on  the  14th 
October,  1914,  and  prior  thereto,  where  the  reference  was  to 
“citizens  of  Toronto,”  taking  that  designation  as  applying  in  its 
ordinary  acceptation  to  persons  who  enjoy  the  privileges  and  fran- 
chises of  the  city  or  possess  civic  rights  and  privileges,  a designa- 
tion which  it  cannot  be  contended  can  apply  to  any  and  every 
person  who  happens  for  the  time  being  only  to  be  within  the  city 
and  t ) be  associated  with  citizens  as  so  de  dgnated. 

In  my  judgment,  there  can  be  no  doubt  that,  apart  from  re- 
servists, with  whom  the  present  controversy  has  nothing  to  do — 
Lancaster  not  having  been  a reservist — what  the  defendants 
intended  from  the  very  beginning  to  contract  for  was  insurance 
upon  those  who,  at  the  time  of  the  declaration  of  war,  were  bond 
fide  residents,  and  who  after  that  time  had  enlisted. 

A point  is  attempted  to  be  made  of  the  use  of  the  expression 
“previous  to  the  declaration  of  war”  as  shewing  that  all  those 
who  were  residents  of  Toronto  at  any  time  prior  to  the  declara- 
tion were  to  be  included.  The  absurdity  of  such  a proposition 
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is  apparent  when  one  considers  that  to  give  that  effect  to  the 
language  the  insurance  could  be  made  to  cover  every  one  who  at 
any  time,  no  matter  how  long  before  the  declaration,  had  been 
a bond  fide  resident  of  Toronto,  and  who  enlisted  after  the  declara- 
tion. That  would  be  an  unreasonable  view  and  one  which  the 
language  does  not  necessarily  involve.  It  cannot  have  meant 
more  than  to  include  those  who  were  bond  fide  residents  at  the 
very  time  of  the  declaration  of  war  or  immediately  preceding  it. 
But,  assuming  all  this  against  the  position  of  the  plaintiff,  she 
still  claims  that  in  the  circumstances  her  husband  must  be  con- 
sidered as  a bond  fide  resident  at  the  time  of  the  declaration. 
His  claim  to  that  title  rests  on  this  foundation. 

The  plaintiff  and  her  late  husband  were  married  in  England 
in  1903,  and  came  to  Toronto  in  1910.  From  that  time  until 
June,  1912,  they  lived  in  Toronto,  in  lodgings  in  four  different 
places  successively,  after  which  they  for  the  first  time  took  up 
their  residence  in  a separate  house  on  Ryerson  avenue  in  Toronto, 
whence  they  moved  to  another  house,  also  in  the  city,  where  they 
remained  till  the  spring  of  1913.  In  March  of  that  year,  they 
went  to  reside  in  a house  which  they  rented  on  Vaughan  road 
— outside  of  the  city — and  there  they  continued  to  reside  until 
the  husband  enlisted  in  August,  1914;  the  plaintiff  continued  her 
residence  there  until  April,  1915. 

Lancaster  was  a labourer,  and,  though  occupying  a residence 
outside  of  the  city,  continued  to  work  with  his  employers  in 
Toronto,  returning  every  night  to  his  residence.  Was  he  a bond 
fide  resident  of  Toronto  such  as  the  defendants  negotiated  to  cover 
with  insurance? 

In  its  ordinary  acceptation,  “resident”  means  one  who  resides 
or  dwells  in  a place  permanently  or  for  a considerable  time,  and 
“residence”  in  law  means  an  established  abode  fixed  for  a con- 
siderable time,  whether  with  or  without  a present  intention  of 
ultimate  removal.  A “dwelling”  is  a habitation.  “Residence” 
in  law  must  be  distinguished  from  “domicile,”  which  denotes 
something  of  a more  permanent  nature,  and  is  not  so  easily 
subject  to  change.  “Residence”  and  “place  of  abode”  are 
flexible  and  must  be  construed  according  to  the  object  and  inten- 
tion of  the  particular  legislation  where  they  are  used. 

Lancaster  had  his  place  of  abode,  the  place  which  he  could 
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call  “home/’  and  where  his  wife  resided,  for  nearly  a year  and  a 
half  prior  to  the  declaration  of  war  and  at  that  time,  outside  of 
Toronto;  and,  so  far  as  the  evidence  shews,  his  absence  was  only 
while  following  his  employment  during  the  working  hours  of  the 
day.  It  is  not  satisfactorily  shewn  that  there  was  any  intention 
on  his  part  not  to  make  that  his  place  of  abode,  though  the 
plaintiff  speaks  of  an  intention  to  make  Toronto  their  home  at 
some  future  time.  There  was  not  any  definite  plan  to  do  so,  any 
more  than  there  is  certainty  from  the  plaintiff’s  evidence  just 
why  their  residence  was  established  outside  of  Toronto,  she  at 
one  time  saying  it  was  because  of  their  desire  to  be  near  their 
friends  and  at  another  time  because  of  her  health. 

I can  find  nothing  in  anything  that  has  occurred  in  the  present 
transaction,  or  in  the  course  of  life  or  conduct  of  the  plaintiff  or 
her  husband,  to  give  to  the  word  “resident”  other  than  its 
ordinary  meaning. 

In  Rex  v.  Inhabitants  of  North  Curry  (1825),  4 B.  & C. 
953,  at  p.  959,  Bayley,  J.,  said:  “I  take  iu  that  that  word 
(resides) , where  there  is  nothing  to  shew  that  it  is  used  in  a more 
extensive  sense,  denotes  the  place  where  an  individual  eats, 
drinks,  and  sleeps,  or  where  his  family  or  his  servants  eat,  drink, 
and  sleep.” 

In  Regina  v.  Norwood  Overseers  (1867),  L.R.  2 Q.B.  457, 
where  the  question  of  the  husband’s  place  of  residence  was  of 
importance,  Blackburn,  J.,  said,  (p.  459):  “The  real  question  in 
such  a case  as  the  present,  in  which  the  husband  lives  in  one  place 
and  his  wife  and  family  in  another,  is,  where  was  the  husband, 
the  head  of  the  family,  resident?  Prima  facie , no  doubt  a man’s 
home  is  where  his.  wife  lives,  and  so  he  may  be  said  to  be  resident 
there.”  In  that  case,  however,  the  husband  had  been  residing 
for  several  years  at  an  asylum  in  the  parish  of  N.,  where  he  was 
surgeon;  he  married,  and,  being  required  to  board  and  lodge  in 
the  asylum,  took  lodgings  for  his  wife  in  another  parish,  where  he 
visited  her  weekly  and  remained  with  her,  from  the  Saturday 
evening  until  the  Monday  morning;  it  was  held  that  h^  “had  not 
changed  his  residence  from  the  parish  of  N.” 

Reference  is  also  made  to  The  Oldham  Case  (1869),  1 O’M.  & 
H.  151,  158;  to  The  Northallerton  Case  (1869),  1 O’M.  & H.  167, 
170,  and  171;  and  Re  Ingilby , Croskell  v.  Ingleby  (1890),  6 Times 
L.R.  446. 
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In  Guardians  of  Holborn  v.  Guardians  of  Chertsey  (1884),  14 
Q.B.D.  289,  a poor-law  case,  Hawkins,  J.,  lays  this  down  (p.  294) : 
“Mere  bodily  presence  or  actual  dwelling  in  a parish,  though 
primd  facie,  is  not  absolutely,  sufficient  to  satisfy  the  statute; 
more  is  required.  The  residence  must  be  such  as  to  satisfy  the 
tribunal  before  which  the  question  arises,  that  the  place  of  it 
was  the  home  and  fixed  place  of  abode  of  the  person  whose  settle- 
ment is  disputed.  If  a person  having  a home  of  his  own  of  which 
he  is  the  head  . . . quits  it  for  a mere  temporary  purpose, 

intending  on  leaving  and  during  all  his  absence  to  return  to  it 
so  soon  as  the  object  of  his  absence  is  accomplished,  and  then  to 
live  in  it  as  before — such  more  temporary  physical  absence  does 
not  operate  as  a break  in  his  residence  . . . ; though  physic- 

ally absent  his  residence  continues.” 

The  Canadian  cases  are  to  the  same  effect  as  the  English. 
In  Mellish  v.  VanNorman  (1856),  13  U.C.R.  451,  Robinson,  C.J., 
who  delivered  the  judgment  of  the  Court,  said  (p.  455):  “The 
term  ‘resident/  or  ‘resident  inhabitant/  is  differently  construed 
in  courts  of  justice,  according  to  the  purposes  for  which  inquiry 
is  made  into  the  meaning  of  the  term.  The  sense  in  which  it 
should  be  used  is  controlled  by  reference  to  the  object.”  See 
In  re  North  Renfrew  (1904)  7 O.L.R.  204,  where  the  late  Chief 
Justice  Moss  held  that  “resides”  means  where  the  person  eats, 
drinks,  and  sleeps;  also  Re  Sturmer  and  Town  of  Beaverton 
(1911),  24  O.L.R.  65;  In  re  Ladouceur  v.  Salter  (1876),  6 P.R. 
305. 


On  none  of  the  grounds  advanced  can  the  plaintiff  succeed. 
At  no  time  was  there  an  agreement  or  an  intention  on  the  part 
of  the  defendants  to  insure  any  member  of  the  overseas  con- 
tingent who  did  not  answer  to  the  description  of  a bond  fide 
resident  of  the  city  of  Toronto  at  the  time  of  the  declaration  of 
war;  and  anything  in  the  policies  having  any  semblance  of  an 
intention  to  the  contrary  was  the  result  of  mistake,  and  can  be 
and  is  accounted  for  by  the  desire  of  the  city  authorities,  under 
conditions  of  difficulty,  to  place  insurance  promptly  upon  those 
whom  they  desired  such  insurance  should  cover,  and  by  the  diffi- 
culty there  was  in  singling  out  and  identifying  each  individual 
who  fell  within  the  class  intended  to  be  insured.  No  privity  of 
contract  existed  between  Lancaster  and  either  of  the  defendants; 
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and,  even  had  he  come  within  the  favoured  class,  it  would  be 
difficult  to  hold  that  either  of  the  defendants,  on  the  theory  of  a 
trusteeship  by  the  city  for  the  benefit  of  the  plaintiff,  could  be 
reached  legally  in  an  action  for  payment  of  these  insurance 
moneys.  Nor  can  it  be  held  that  what  happened  between  officials 
or  employees  of  the  city  after  Lancaster’s  death,  when  the  plaintiff 
approached  them  with  a view  to  making  proof  of  her  husband’s 
death,  and  when  they  did  not  have  before  them  and  indeed  were 
not  aware  of  the  real  facts  of  the  case,  has  any  effect  as  an  admis- 
sion or  acknowledgment,  binding  upon  the  city,  of  any  right  in 
the  plaintiff. 

Entertaining  these  views,  I think  it  unnecessary  further  to 
consider  the  question  of  the  city’s  authority  at  the  time  the  policy 
was  issued  to  make  a contract  such  as  the  plaintiff  now  seeks 
to  enforce. 

The  action  must  be  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Electric  Development  Co.  of  Ontario  Limited  v.  Attor- 
ney-General for  Ontario  and  Hydro-Elecric  Power 
Commission  of  Ontario. 


1916 

Sept.  15. 

1917 
Jan.  12. 


Constitutional  Law — Action  against  Hydro-Electric  Power  Commission  of 
Ontario — Fiat  of  Attorney-General — Refusal — Power  Commission  Act, 
R.S.O.  1914,  ch.  39,  sec.  16 — Intra  Vires — Lieutenant-Governor  in  Council 
— Discretion — Powers  of  Court — Covenants  in  Agreement — Ontario  Niagara 
Development  Act,  1916 , 6 Geo.  V.  ch.  20 — Use  of  Niagara  River  for  Pro- 
duction of  Electrical  Power — R.S.O.  1^97,  ch.  322 — judicature  Act,  sec. 
16  (g) — Riparian  Proprietors — Rights  of  Navigation — Petition  of  Right — 
Action  against  Attorney-General — Summary  Dismissal — Abuse  of  Process 
of  Court. 

The  Lieutenant-Governor  in  Council  or  Executive  of  the  Province  cannot, 
where  its  discretion  is  involved,  be  controlled  or  directed  by  the  Court  or 
be  declared  bound  by  covenants  in  an  agreement. 

Review  of  the  authorities. 

The  Ontario  Niagara  Development  Act,  1916,  6 Geo.  V.  ch.  20,  enables  the 
Lieutenant-Governor  in  Council  to  authorise  the  Hydro-Electric  Power 
Commission  of  Ontario  to  do  certain  things  which  shall  not  be  deemed  to 
contravene  the  covenants  in  the  Park  Commissioners’  agreement;  the  dis- 
cretion of  the  Crown  rests,  therefore,  upon  an  Act  of  the  Legislature,  and  the 
Legislature  has  expressly  stated  that  its  exercise  does  not  offend  against 
that  agreement;  and  so  it  is  not  possible  for  the  Court  to  declare  that  the 
Lieutenant-Governor  in  Council  had  no  right  to  authorise  the  Commission 
to  make  use  of  the  waters  of  the  Niagara  river  for  the  production  of  elec- 
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trical  power,  or  to  declare  that  the  provisions  of  the  agreement  are  binding 
upon  the  Lieutenant-Governor  in  Council  notwithstanding  the  statute. 

By  sec.  16  of  the  Power  Commission  Act,  R.S.O.  1914,  ch.  39,  no  action  shall 
be  brought  against  the  Hydro-Electric  Power  Commission  without  a fiat 
first  obtained  from  the  Attorney-General.  A fiat  having  been  refused, 
this  action  was  brought  against  the  Attorney-General  and  the  Commis- 
sion:— 

Held,  that  sec.  16  was  a modification,  not  at  all  unusual,  of  the  general  right 
of  resort  to  the  Courts,  and  a legal  legislative  curtailment  of  that  right. 

Florence  Mining  Co.  Limited  v.  Cobalt  Lake  Mining  Co.  Limited  (1909),  18 
O.L.R.  275,  Smith  v.  City  of  London  (1909),  20  O.L.R.  133,  and  Beardmore 
v.  City  of  Toronto  (1910),  21  O.L.R.  505,  followed. 

Appendix  A.  in  the  3rd  volume  of  R.S.O.  1914,  embodying  ch.  322  of  R.S.O. 
1897,  considered. 

The  effect  of  sec.  16  (g)  of  the  Judicature  Act,  R.S.O.  1914,  ch.  56,  also  con- 
sidered; and  the  English  decisions  as  to  the  fiat  of  the  Attorney-General 
reviewed. 

It  did  not  appear  that  the  plaintiffs  were  riparian  proprietors  upon  the  Niagara 
river;  but,  even  if  they  were,  the  right  of  navigation  was  not  in  question. 

Semble,  that  the  plaintiffs  had  no  right  as  to  which  a petition  of  right  could  be 
properly  presented. 

The  Commission  being  by  the  terms  of  the  statute  protected  against  an 
action,  and  the  Attorney-General  being  made  a party  only  to  represent  the 
Lieutenant-Governor  in  Council,  it  was  held,  that  the  action  was  an  abuse 
of  the  process  of  the  Court,  and  was  properly  dismissed  as  against  both 
defendants  by  a summary  order  in  Chambers. 

Decision  of  Middleton,  J.,  affirmed. 


Appeals  by  the  plaintiffs  from  orders  of  the  Master  in  Cham- 
bers, made  upon  the  applications  of  both  defendants,  setting  aside 
the  writ  of  summons,  on  the  ground  of  a statutory  requirement  that 
an  action  should  not  be  brought  against  the  Commission  without 
a fiat  from  the  Attorney-General,  which  had  been  refused,  and 
on  the  ground  that  the  Attorney-General  should  not  have  been 
made  a party.  See  sec.  16  of  the  Power  Commission  Act,  R.S.O. 
1914,  ch.  39. 

September  14,  1916.  The  appeals  were  heard  by  Middleton, 
J.,  in  Chambers. 

D.  L.  McCarthy,  K.C.,  for  the  plaintiffs. 

I.  F.  Hellmuth,  K.C.,  for  the  defendant  Commission. 

Edward  Bayly,  K.C.,  for  the  Attorney-General. 


September  15,  1916.  Middleton,  J.: — These  appeals  fail. 
The  statute  provides  that  no  action  shall  be  brought  against  the 
Commission  without  a fiat  first  obtained  from  the  Attorney- 
General.  A fiat  was  refused,  and  the  writ  was  then  issued  in 
the  face  of  the  statute.  Whatever  remedy  may  be  open  to  the 
plaintiffs,  I think  it  is  clear  that  the  statute  cannot  be  ignored. 

The  question  of  the  invalidity  of  the  statute  as  being  for 
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any  reason  beyond  the  competence  of  the  Province  is  not  open 
upon  this  motion,  as  sec.  33  of  the  Judicature  Act,  R.S.O.  1914, 
ch.  56,  has  not  been  complied  with.  In  any  event,  the  decisions 
in  Smith  v.  City  of  London  (1909),  20  O.L.R.  133,  and  Beardmore 
v.  City  of  Toronto  (1909-10),  20  O.L.R.  165,  21  O.L.R.  505,  will 
probably  be  found  to  conclude  this  question  so  far  as  any  Court 
of  first  instance  is  concerned. 

The  writ  being  improperly  issued,  I can  only  affirm  the  order 
setting  it  aside,  and  am  not  called  upon  to  consider  whether  an 
action  will  lie  against  the  Attorney-General  for  the  purpose  of 
obtaining  a declaration  of  the  invalidity  of  the  recent  statute. 
By  sec.  20  of  the  Judicature  Act,  the  Court  is  given  power  to 
determine  the  validity  of  a statute  at  the  instance  of  the  Attorney- 
General;  but  it  by  no  means  follows  that  the  Attorney-General 
may,  against  his  will,  be  compelled  to  appear  as  a defendant 
to  uphold  the  validity  of  a provincial  Act.  This  question  does 
not,  in  my  view,  require  solution  upon  the  present  motion. 

The  appeals  should  be  dismissed,  and  costs  follow  the  event. 


Middleton,  J. 
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The  plaintiffs  appealed  from  the  orders  of  Middleton,  J. 


November  7,  1916.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellants.  The  covenants  in 
paragraphs  16  and  20  of  the  agreement  between  the  Queen 
Victoria  Niagara  Falls  Park  Commissioners  and  the  appellants’ 
assignors  were  binding  on  the  Lieutenant-Governor  in  Council, 
despite  the  provisions  of  the  Ontario  Niagara  Development  Act, 
1916,  6 Geo.  V.  ch.  20,  and  the  Water  Powers  Regulation  Act, 
1916,  6 Geo.  V.  ch.  21,  because  these  statutes  were  a violation  of 
the  covenants.  On  account  of  this  breach  of  contract,  the 
appellants  applied  to  the  Attorney-General  for  leave  to  bring 
an  action  against  the  Commission,  as  sec.  16  of  the  Power  Com- 
mission Act,  R.S.O.  1914,  ch.  39,  provides  that  without  the  con- 
sent of  the  Attorney-General  no  such  action  can  be  brought. 
The  Attorney-General  refused  his  consent.  So  this  action 
was  commenced  against  the  Attorney-General  and  the  Com- 
mission. The  plaintiffs  sue  the  Attorney-General  as  representing 
the  Lieutenant-Governor  in  Council,  and  contend  that  he  had 
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no  power  to  authorise  the  Commission  under  the  statutes  referred 
to.  The  plaintiffs  rely  on  Dyson  v.  Attorney-General,  [1911] 
1 K.B.  410.  [Meredith,  C.J.O. : — In  effect,  you  want  to  restrain 
the  Crown.]  I think  the  Dyson  case  is  authority  for  that.  [Mere- 
dith, C.J.O. : — Florence  Mining  Co.  Limited  v.  Cobalt  Lake  Mining 
Co.  Limited  (1909),  18  O.L.R.  275,  is  against  you.]  I also  want 
to  raise  the  question  of  the  Ontario  Legislature  having  any  right 
to  interfere  with  the  waters  of  the  Niagara  river,  a navigable 
stream.  The  plaintiffs  ask  to  have  the  Attorney-General  res- 
trained from  authorising  the  proceeding  with  this  work.  He  is 
clothed  by  statute  with  certain  powers  only.  He  is  only  a de- 
partment of  the  Government.  [Meredith,  C.J.O.: — That  is  a 
novel  doctrine.]  The  plaintiffs  have  riparian  rights;  and,  if 
the  Legislature  takes  away  these  rights  by  doing  things  outside 
their  powers,  then  we  have  a right  to  complain.  The  Act  pro- 
hibiting an  action  being  brought  against  the  Commission,  except 
on  the  fiat  of  the  Attorney-General,  is  ultra  vires:  Imperial 
statute,  Appendix  A.  in  vol.  3 of  R.S.O.  1914,  being  ch.  322  of 
R.S.O.  1897.  [Meredith,  C.J.O.: — The  Legislature  is  supreme.] 
Within  its  powers. 

I.  F.  Hellmuth,  K.C.,  for  the  defendant  Commission.  As  to 
the  legislation  granting  to  the  Commission  the  powers  com- 
plained of  being  ultra  vires , the  point  has  been  practically  decided 
against  the  appellants  by  the  Florence  Mining  Co.  case  (supra)] 
Smith  v.  City  of  London,  20  O.L.R.  133;  and  Beardmore  v.  City 
of  Toronto,  21  O.L.R.  505.  The  British  North  America  Act 
gives  to  the  Legislature  of  the  Province  all  the  powers  of  the 
Imperial  Parliament,  within  the  limits  of  the  powers  assigned  to 
the  Provincial  Legislature.  This  legislation  comes  under  “prop- 
erty and  civil  rights.”  The  writ  was  properly  set  aside  as  against 
the  Commission. 

Edward  Bayly,  K.C.,  f >r  the  Attorney-General.  The  Court 
has  no  power  to  restrain  the  King,  or  to  control  or  direct  the  King. 
The  Lieutenant-Governor  in  Council  represents  the  King:  Mur- 
dock v.  Kilgour  (1915),  33  O.L.R.  412;  Re  Massey  Manufacturing 
Co.  (1886),  11  O.R.  444;  Re  Trent  Valley  Canal  (1886),  11  O.R. 
687.  The  rights  of  the  Crown  in  question  here  are  not  such  as 
were  dealt  with  in  the  Dyson  case.  Where  there  is  conflict 
between  the  construction  of  words  in  an  English  statute  and  in  a 
Canadian  one,  the  latter  should  govern:  Rex  v.  Lindsay  (1916), 
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36  O.L.R.  171;  Macdonald  v.  McDonald  (1886),  11  O.R.  187; 
McDonald  v.  Elliott  (1886),  12  O.R.  98;  Coulson  v.  O'Connell 
(1878),  29  U.C.C.P.  341. 

McCarthy,  in  reply.  There  have  been  several  cases  where 
the  Attorney-General  has  been  sued,  such  as  Fonseca  v.  Attor- 
ney-General for  Canada  (1889),  17,  S.C.R.  612.  See  also  Shea  v 
Fellowes  (1859),  1 Ch.  Chrs.  30;  Burghes  v.  Attorney-General, 
[1911]  2 Ch.  139,  [1912]  1 Ch.  173.  This  case  cannot  fall  within 
“property  and  civil  rights,”  because  here  there  is  an  interference 
with  rights  outside  the  Province.  The  right  to  bring  an  action 
is  a fundamental  one,  which  existed  long  before  the  Province  did. 
There  can  be  no  wrong  without  a legal  remedy. 
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January  12,  1917.  The  judgment  of  the  Court  was  delivered 
by  Hodgins,  J.A.: — Appeal  by  the  plaintiffs  from  two  orders  of 
Middleton,  J.,  dated  the  15th  September,  1916,  dismissing  the 
appeals  of  the  plaintiffs  from  orders  of  the  Master  in  Chambers 
which  set  aside  the  issue  and  service  of  the  writ  in  this  action 
against  each  of  the  defendants. 

The  writ  claims  a declaration:  (1)  that  the  Hydro-Electric 
Commission  has  no  right  to  divert  water  from  the  Niagara  or 
Welland  rivers,  notwithstanding  the  powers  in  that  regard 
granted  it  by  6 Geo.  V.  chs.  20  and  21,  and  that  the  Lieutenant- 
Governor  in  Council  has  no  power  to  authorise  them  so  to  do; 
or  (2)  that  the  covenants  in  paragraphs  16  and  20  of  the  agreement 
between  the  Queen  Victoria  Park  Commissioners  and  the  appel- 
lants’ assignors  are  binding  on  the  Lieutenant-Governor  in 
Council  notwithstanding  those  statutes.  An  injunction  is  also 
asked  against  the  Hydro-Electric  Commission. 

The  action  has  thus  for  one  of  its  objects  the  restraining  of  the 
Hydro-Electric  Commission  from  acting  under  the  statutes 
mentioned.  Its  further  purpose  is  to  have  the  rights  and  legal 
powers  of  the  Lieutenant-Governor  in  Council  defined  and  con- 
trolled and  to  have  it  declared  that  the  Lieutenant-Governor 
in  Council  must  not  obey  the  statutes  and  must  do  nothing  in- 
consistent with  the  covenants  in  the  agreement  already  referred 
to. 

In  order  to  give  some  appearance  of  applying  legal  procedure 
to  the  enforcement  of  the  last  mentioned  claims  the  Attorney- 
General  for  Ontario  is  made  a party  defendant. 
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It  is  of  course  obvious  that  the  Attorney-General  may  be  a 
"proper  party  to  certain  proceedings  against  or  affecting  the 
Crown.  Dyson  v.  Attorney-General,  [1911]  1 K.B.  410,  [1912]  1 
Ch.  158,  is  a case  in  point,  and  there  are  many  precedents  cited 
in  it  which  establish  that  very  general  proposition. 

A summary  of  them  will  shew  that  they  form  no  authority 
for  the  present  proceeding.  Pawlett  v.  Attorney-General  (1667), 
Hardres  Rep.  465,  Reeve  v . Attorney-General  (1741),  2 Atk.  223, 
Casberd  v.  Attorney-General  (1819),  6 Price  411,  and  Hodge  v. 
Attorney-General  (1838),  3 Y.  & C.  Ex.  342,  all  dealt  with  the 
rights  of  the  Grown  in  regard  to  the  legal  estate  in  lands  or  lease- 
holds which  it  had  acquired  by  attainder,  escheat,  execution,  or 
by  reason  of  felony.  In  all  of  them  it  is  recognised  that  the 
Court  could  pronounce  no  judgment  affecting  directly  the  Crown’s 
legal  estate,  though  it  could  deal  with  the  rights  of  the  other 
parties. 

This  view  was  expressed  in  this  Province  as  early  as  1864  in 
Dunn  v.  Attorney-General,  10  Gr.  482. 

Colebrooke  v.  Attorney-General  (1807),  7 Price  146,  Attorney- 
General  v.  Laragoity  (1816),  2 Price  172,  Deare  v.  Attorney-General 
(1835),  1 Y.  & C.  Ex.  197,  raised  the  question  of  the  juris- 
diction of  the  old  Court  of  Exchequer,  and  were  all  cases  where 
the  relief  sought  was  in  aid  of  the  defence  in  actions  at  the  suit  of 
the  Attorney-General. 

In  the  Dyson  case,  as  in  Burghes  v.  Attorney-General,  [1912]  1 
Ch.  173,  the  Attorney-General  could  sue  for  penalties  if  the 
information  demanded  by  the  Commissioners  of  Inland  Revenue 
under  the  Finance  Act,  1910,  was  not  forthcoming.  The  plaintiffs 
asked  that  the  statute  be  construed  so  that  they  might  know 
what  to  comply  with  in  filling  out  their  forms,  and  thus  avoid  the 
threatened  penalties  (see  Burghes  case,  p.  189).  So  that  there 
is  a somewhat  close  resemblance  to  those  cases  in  which  the  suit 
had  actually  begun  and  relief  was  asked  so  as  to  make  a proper 
defence. 

Lord  Justice  Farwell  in  the  Dyson  case  indicates  that  there  is 
some  difference  between  the  proceeding  by  petition  of  right 
against  the  Crown  and  that  by  action  against  the  Attorney- 
General.  He  says  ( [1911]  1 K.B.  at  p.  421) : “It  has  been  settled 
law  for  centuries  that  in  a case  where  the  estate  of  the  Crown  is 
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directly  affected  the  only  course  of  proceeding  is  by  petition  of 
right,  because  the  Court  cannot  make  a direct  order  against  the 
Crown  to  convey  its  estate  without  the  permission  of  the  Crown, 
but  when  the  interests  of  the  Crown  are  only  indirectly  affected 
the  Courts  of  Equity,  whether  the  Court  of  Chancery  or  the 
Exchequer  on  its  equity  side,  could  and  did  make  declarations 
and  orders  which  did  affect  the  rights  of  the  Crown.”  But 
Cozens-Hardy,  M.R.,  and  Moulton,  L.J.,  do  not  admit  that 
distinction.  It  is  perhaps  more  a difference  as  to  what  is  meant 
by  “the  rights  of  the  Crown,”  for  it  appears  that  in  none  of  the 
cases  cited  was  any  direct  judgment  pronounced  against  the 
Crown  in  .respect  of  any  of  its  rights  or  interests,  although  the 
result  was  to  recognise  as  against  the  Crown  the  interests  of 
others  and  to  protect  them  so  far  as  could  be  done  without 
directly  compelling  the  Crown. 

In  an  earlier  case,  Young  v.  S.S.  “Scotia,”  [1903]  A.C.  501, 
Lord  Halsbury,  L*C.,  says  (p.  504):  “It  is  vain  to  argue  that, 
where  the  property  belongs  to  the  Crown,  the  Crown  can  be 
impleaded,  whether  in  this  form”  (i.  e.,  action  in  rem)  “or  in  any 
other  form.” 

However  this  may  be,  none  of  these  cases  afford  any  sort  of 
justification  for  the  proposition  that  the  Lieutenant-Governor 
in  Council  can  be  controlled  or  directed  by  the  Court  or  be 
declared  bound  by  covenants  in  an  agreement.  If  that  be  so, 
then  naming  the  Attorney-General  as  a party  is  futile.  That 
rights  of  the  Crown,  both  direct  and  indirect,  may  be  dealt 
with  in  an  action  framed  in  that  way,  is  established  by  the  Dyson 
and  other  cases.  But  this  is  not  one  of  these  rights.  The  argu- 
ment is  that  this  Court  is  entitled  and  bound  to  make  a declara- 
tion which  shall  tie  the  hands  of  the  Executive  of  this  Province 
and  define  exactly  the  limits  within  which  it  can  act.  The 
practical  results  of  such  an  experiment  would  be  rather  perplexing. 
If  the  Executive  chose  to  disregard  the  judgment  of  the  Court, 
how  would  it  be  enforced?  If  the  Lieutenant-Governor  wished  to 
conform  and  his  Ministers  refused,  is  he  to  dismiss  them?  If,  on 
the  other  hand,  the  Executive  obeyed  the  declaration  of  the  Court, 
if  that  were  in  the  plaintiffs’  favour,  it  would  then  run  counter  to 
a statute  which  recites  the  public  necessity  for  its  enactment, 
and  empowers  the  Government,  i.e .,  the  Lieutenant-Governor  in 
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Council,  to  carry  out  its  provisions,  and  declares  that  in  so  doing 
it  does  not  contravene  any  provision  of  the  Park  Commissioners’ 
agreement  (see  sec.  7 of  6 Geo.  Y.  ch.  20).  It  looks  to  me  as  if 
the  appellants  were  desirous  of  inducing  the  Court  to  give  advice 
to  the  Lieutenant-Governor  in  Council  without  waiting  to  be 
asked  for  it;  a course  which  would,  I think,  astonish  most  students 
of  constitutional  law,  and  would  completely  ignore  the  relation 
implied  by  the  enactment  of  the  Constitutional  Questions  Act, 
R.S.O.  1914,  ch.  85. 

I have  ventured  in  the  case  of  Murdock  v.  Kilgour , 33  O.L.R. 
412,  to  express  the  view  that  the  course  here  proposed  is  an 
impossible  one,  and  I adhere  to  that  opinion.  I think  it  will  be 
found  to  coincide  with  the  expressions  of  Judges  whose  experience 
as  public  men  gives  their  statements  additional  weight. 


Cameron,  C.J.,  in  Re  Massey  Manufacturing  Co .,  11  O.R. 
444,  at  p.  465,  in  granting  the  writ  of  mandamus  against  the 
Provincial  Secretary,  adds:  “I  need  hardly  say  that  if  the  signing 
of  the  notice  by  the  Provincial  Secretary  was  an  act  that  in  the 
remotest  degree  affected  or  could  affect  the  policy  of  the  Govern- 
ment, or  the  proper  control  or  management  of  any  department  of 
the  Government,  the  Courts  could  not  interfere.” 

In  Church  v.  Middlemiss  (1877),  21  L.C.  Jurist  319,  Taschereau, 
J.,  later  Chief  Justice  of  Canada,  thus  indicates  his  position 
(p.  322) : “He  forgets  that  the  acts  of  the  Lieutenant-Governor 
in  Council  are  Her  Majesty’s  acts;  that,  if  he  suffers  grievances  in 
consequence  of  these  acts,  he  can,  by  petition  of  right,  complain 
and  ask  redress  of  Her  Majesty  and  of  her  alone.  The  members 
of  the  Executive  Council  can  be  dismissed  by  Her  Majesty  or 
her  Lieutenant-Governor  in  her  lieu  and  stead.  The  House  of 
Representatives  can  express  its  disapproval  of  their  stewardship 
and  oust  them  from  power.  But  they  are  not  in  law  individually 
and  personally  responsible  towards  any  one  of  Her  Majesty’s 
subjects  in  the  Province  for  any  of  their  acts  as  advisers  of  the 
Crown;  they  cannot  be  called  to  account  before  a Court  of 
Justice  for  the  advice  given  by  them,  and  each  of  them,  to  the 
Sovereign  in  Her  Councils.  Their  acts  are  not  their  personal 
acts.  The  Crown  acts  by  them,  and  their  acts  are  those  of  the 
Crown.” 

This  view  he  adheres  to  in  Liquidator  of  the  Maritime  Bank 
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v.  Receiver-General  (1889),  20  S.C.R.  695.  See  also  per  Boyd, 
C.,  in  Re  Trent  Valley  Canal,  11  O.R.  687,  at  p.  699;  and,  per 
Curiam,  in  the  Australian  case  of  The  King  v.  The  Governor  of  the 
State  of  South  Australia  (1907),  4 Commonwealth  L.R.  1497. 

Todd  in  his  Parliamentary  Government  in  the  British  Colonies, 
in  discussing  the  status  of  the  Lieutenant-Governor  and  his 
Council,  as  indicated  by  the  language  of  the  British  North 
America  Act,  says  (p.  591):  “These  words  unmistakably  shew 
that  the  Imperial  Parliament  has  ratified  and  enjoined  a continu- 
ance of  the  exercise  of  executive  power  in  the  various  Provinces 
of  the  Dominion,  in  accordance  with  the  usages  of  responsible 
government;  and  that  it  contemplates  that  the  Lieutenant- 
Governors  therein  should  occupy,  towards  their  Executive 
Council  and  towards  the  Local  Legislature,  the  identical  relation 
occupied  by  the  Governor-General  in  Canada  and  by  the  Queen 
in  the  United  Kingdom  towards  their  several  Privy  Councils  and 
Parliaments.” 

The  latest  case  of  interest  on  this  subject  is  Commercial  Cable 
Co.  v.  The  Government  of  Newfoundland,  [1916]  2 A.C.  610. 

In  discussing  this  matter  I have  stated  that  the  question 
involved  is  whether  the  Executive  can  be  subjected  to  the  controT 
of  the  Courts  where  its  discretion  is  involved.  This  is  the  real 
point  at  issue.  But  there  is  another  aspect  which  this  case  pre- 
sents. Can  the  Court  make  a declaration  against  the  express 
words  of  an  Act  of  the  Legislature?  Section  3 of  6 Geo.  V.  ch. 
20  says  that:  “The  Government  may  authorise  the  Commission 
to  . . . (c)  erect,  maintain  and  operate  works  for  the  purpose 
of  diverting  the  waters  of  the  Niagara  river,”  etc.  Section  7 
says  that:  “The  exercise  of  the  powers,  which  may  be  conferred 
by  or  under  the  authority  of  this  Act,  or  any  of  them,  shall  not 
be  deemed  to  be  a making  use  of  the  waters  of  the  Niagara  river 
to  generate  electric  or  pneumatic  power  within  the  meaning  of 
any  stipulation  or  condition  contained  in  any  agreement  entered 
into  by  the  Commissioners  for  the  Queen  Victoria  Niagara  Falls 
Park.” 

That  Act  enables  the  Lieutenant-Governor  in  Council  to 
authorise  the  Commissioners  to  do  certain  things  which  shall  not 
be  deemed  to  contravene  the  covenants  in  the  Park  Commissioners’ 
agreement.  The  discretion  of  the  Crown  rests,  therefore,  upon 


App.  Div. 
1917 

Electric 
Develop- 
ment Co. 
of  Ontario 
. Limited 
v. 

Attorney- 
General 
for  Ontario 
and 

Hydro- 
Electric 
Power 
Commission 
of  Ontario. 

Hodgins,  J.A. 


392 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1917 

Electric 
Develop- 
ment Co. 
of  Ontario 
Limited 
v. 

Attorney- 
General 
for  Ontario 
and 

Hydro- 
Electric 
Power 
Commission 
of  Ontario. 

Hodgins,  J.A. 


[VOL. 


an  Act  of  Parliament,  and  Parliament  has  expressly  stated  thafj 
its  exercise  does  not  offend  against  that  agreement.  I do  not  see 
how  it  is  possible  for  this  Court  to  declare  that  “the  Lieutenant- 
Governor  in  Council  has  no  right  or  legal  power  ...  to 
make  use  of  the  waters  of  the  Niagara  river  for  the  production 
of  electrical  power  or  to  authorise  the  defendant  the  Hydro- 
Electric  Power  Commission  to  do  so,”  or  that  the  provisions  of 
the  agreement  in  question  are  “binding  upon  the  Lieutenant- 
Governor  in  Council,  the  Ontario  Niagara  Development  Act, 
being  the  statute  of  6 Geo.  V.  ch.  20,  notwithstanding,”  when 
the  statute  expressly  gives  authority  to  do  the  one,  and  directly 
contradicts  the  other.  The  appeal,  so  far  as  the  Attorney- 
Genferal  is  concerned,  should  be  dismissed  with  costs. 

The  appeal  as  to  the  Hydro-Electric  Commission  seems  to 
be  completely  covered  by  the  cases  of  Florence  Mining  Company 
Limited  v.  Cobalt  Lake  Mining  Co.  Limited,  18  O.L.R.  275;  Smith 
v.  City  of  London,  20  O.L.R.  133;  Beardmore  v.  City  of  Toronto, 
21  O.L.R.  505.  But  counsel  in  support  of  the  appeal  cited 
Appendix  A.  in  the  3rd  volume  of  R.S.O.  1914,  embodying  ch. 
322  of  R.S.O.  1897,  as  indicating  that  the  Act  prohibiting  suit 
except  on  the  fiat  of  the  Attorney-General  was  ultra  vires  of  the 
Legislature.  Section  2 enacts  that  no  man  shall  be  disseised 
or  put  out  of  his  freehold,  franchises,  or  liberties,  unless  he  be 
brought  in  to  answer  and  prejudged  of  the  same  in  due  course  of 
law;  and  that  the  King  shall  not  deny  to  any  man  justice  or 
right.  But  that  section  is  part  of  an  Act  of  the  Legislature 
itself,  while  its  predecessors,  embedded  in  English  statutory 
enactments,  have  been  expressly  repealed  by  2 Edw.  VII.  ch. 
13,  sec.  6.  So  that  whatever  was  enacted  in  1897  was  enacted 
as  a statute  of  the  Ontario  Legislature.  It  carries  with  it  the 
express  power  of  repeal  or  amendment  under  the  Interpretation 
Act,  R.S.O.  1914,  ch.  1,  sec.  13,  originally  passed  before  1897. 
I add  this  to  what  Mr.  Justice  Riddell  said,  in  reference  to 
those  earlier  statutes,  in  Smith  v.  City  of  London,  20  O.L.R.  at 
p.  140.  In  the  cases  already  referred  to  of  Smith  and  Beardmore, 
the  right  further  to  maintain  the  action  was  taken  away  absolutely. 
The  legislation  now  in  question  is  conditional  in  that  it  merely 
interposes  the  antecedent  requirement  of  a fiat  from  the  Attorney- 
General,  and  is  a modification,  not  at  all  unusual,  of  the  general 
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right  of  resort  to  the  Courts,  and  a legal  legislative  curtailment 
of  that  right. 

The  appellants  urge  also  that  this  is  ultra  vires,  relying  on  the 
Judicature  Act,  R.S.O.  1914,  ch.  56,  sec.  16,  clause  ( g ),*  contend- 
ing also  that  under  that  clause  no  consent  can  be  required. 
This  point  has,  I think,  already  been  answered,  but  it  may  be 
useful  to  consider  it  in  the  light  of  English  decisions  as  to  the  fiat 
of  the  Attorney-General. 

In  Ex  p.  Newton  (1855),  4 E.  & B.  869,  Lord  Campbell,  C.J., 
who  had  filled  the  office  of  Attorney-General,  said,  in  a case 
where  the  applicant  had  been  convicted  of  a criminal  offence, 
at  p.  871 : “I  completely  agree  in  thinking  that,  a probable  cause 
being  shewn,  the  Attorney-General,  ex  debito  justitioe,  ought  to 
grant  his  fiat;  but  he  is  to  exercise  what  is  in  the  nature  of  a 
judicial  function.  If  he  refused  to  hear  and  consider  the  applica- 
tion for  a fiat,  we  should  compel  him  by  mandamus  to  hear  and 
consider  it;  but,  when  he  has  heard  and  considered,  and  refused, 
we  cannot  interfere.  The  Attorney-General  may  be  made 
responsible  in  Parliament.  If  he  has  made  an  improper  decision 
the  Crown  may  and,  if  properly  advised,  will  dismiss  him;  but 
we  cannot  review  his  decision.  No  authority  has  been  cited, 
nor  does  any  exist.”  With  this  view  Wightman,  Erie,  and 
Crompton,  JJ.,  agreed.  See  also  Ex  p.  Lees  (1858),  E.  B.  & E. 
828.  Brewster,  L.C.  (Ireland),  in  He  Pigott  (1868),  11  Cox  C.C. 
311,  in  refusing  a mandamus  to  the  Attorney-General  to  issue 
a writ  of  error,  says  (p.  313) : “All  the  modern  cases  were  against 
the  idea  that  the  Courts  could  interfere  with  the  discretion  of  the 
Attorney-General . ” 

This  view  of  the  position  of  the  Attorney-General  was  adopted 
by  A.  L.  Smith,  L.J.,  in  Regina  v.  Comptroller-General  of  Patents, 
[1899]  1 Q.B.  909,  in  these  words  (p.  914) : “Where  a man  who  is 

tried  for  his  life  and  convicted  alleges  that  there  is  error  on  the 

* ( g ) Subject  to  the  foregoing  provisions  for  giving  effect  to  equitable  rights 
and  other  matters  of  equity  and  the  other  express  provisions  of  this  Act,  the 
Court  and  every  Judge  shall  recognise  and  give  effect  to  all  legal  claims  and 
demands,  and  all  estates,  rights,  duties,  obligations  and  liabilities  existing  by 
the  common  law  or  created  by  any  statute  in  the  same  manner  as  the  same 
would  have  been  recognised  and  given  effect  to  prior  to  the  Ontario  Judicature 
Act,  1881,  by  any  of  the  Courts  then  existing  and  whose  jurisdiction  is  now 
vested  in  the  Supreme  Court. 
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record,  he  cannot  take  advantage  of  that  error  unless  he  obtains 
the  fiat  of  the  Attorney-General,  and  no  Court  in  the  kingdom 
has  any  controlling  jurisdiction  over  him.” 

Plalsbury,  Laws  of  England,  vol.  10,  p.  31,  in  a note  (p), 
says:  “It  has  been  suggested  that  it  is  the  duty  of  the  Attorney- 
General  to  advise  the  Crown  to  grant  its  fiat  to  all  petitions 
except  those  which  are  frivolous;  but  it  is  doubtful  whether 
there  is  any  real  ground  for  this  view.  In  any  case  the  Attorney- 
General  could  only  be  responsible  to  Parliament  in  the  matter, 
and  not  to  the  Courts.” 

It  is  perhaps  useful  to  mention  two  clear  instances  of  similar 
legislation  which  seem  to  render  it  difficult  to  understand  how 
such  a requirement,  even  though  it  makes  the  right  of  access  to 
the  Courts  dependent  upon  the  discretion  of  the  Attorney- 
General,  is  open  to  any  objection.  These  are:  38  & 39  Viet.  ch. 
55,  sec.  69,  requiring  the  local  authority  undter  the  Public  Health 
Act  to  obtain  the  sanction  of  the  Attorney-General  before  bringing 
action  to  restrain  pollution  of  watercourses;  and  39  & 40  Viet.  ch. 
59,  sec.  10,  under  which  no  appeal  to  the  House  of  Lords  can  be 
taken  without  the  consent  of  the  Attorney-General  where  prev- 
iously his  fiat  had  been  required. 

As  compensation  is  provided  for  under  the  Hydro-Electric 
Commission  Act,  the  assessment  of  damages  by  the  method 
therein  set  out  must  form  the  only  way  in  which  the  Crown  can 
be  proceeded  against.  If  this  case  is  not  within  those  provisions, 
then  it  must  be  assumed  that  the  requiring  of  a fiat  before  an 
action  is  brought  limits  claims  which  are  not  to  be  answered  by 
compensation  to  those  for  which  the  Crown  is  willing  to  be  sued. 

Another  ground  relied  upon  by  the  appellants  in  their  endeav- 
our to  distinguish  the  cases  already  referred  to  of  Smith  and 
Beardmore  was  that  the  legislation  of  last  session  interfered  or 
authorised  interference  with  navigation,  and  that  the  appellants 
as  riparian  proprietors  were  entitled  to  sue  without  a fiat  in 
regard  to  their  right  of  navigation,  which,  it  was  said,  the  Provincial 
Legislature  could  not  curtail.  This  contention  is  hard  to  follow, 
for,  granting  the  absence  of  power  in  the  Legislature  to  interfere 
with  navigation,  that  right  is  not  in  question,  but  only  that  of 
resort  to  the  Courts. 

In  Baldwin  v.~ Chaplin  (1915),  34  O.L.R.  1,  it  is  pointed  out 
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that  the  right  of  access  to  the  water  by  a riparian  proprietor 
is  a private  right,  and  that  the  right  of  navigation  is  a different 
and  public  right,  the  infringement  of  which  gives  no  cause  of 
action  in  the  absence  of  special  damage  accruing  by  reason  of  the 
interference  with  access  due  to  the  obstruction  of  the  public  right 
of  navigation. 

It  cannot  follow  that  the  mere  possession  of  a common  right 
over  which  the  Dominion  Parliament  has  jurisdiction  can  oust 
the  power  of  the  Province  over  its  inhabitants  in  regard  to  other 
and  different  rights,  which  are  civil  rights,  as  riparian  rights 
undoubtedly  are.  I regard  resort  to  the  Courts  of  this  Province 
also  as  a civil  right,  which  may  be  taken  away,  modified,  or 
controlled  by  the  Legislature  here,  unless  preserved  as  the  neces- 
sary consequence  of  Dominion  legislation  on  a subject  within  its 
exclusive  powers  or  saved  by  the  Royal  Prerogative.  This  was 
the  opinion  of  Moss,  C.J.O.,  in  the  Florence  Mining  Co.  case 
(ante) . 

However,  in  this  case  we  were  referred  to  nothing  that  indi- 
cated in  any  way  that  the  appellants  are  riparian  proprietors, 
nor  can  I find  anything  in  the  agreement  appended  to  (1905) 
5 Edw.  VII.  ch.  12  that  gives  colour  to  any  such  status  as  existing 
by  virtue  thereof.  On  the  contrary,  the  grant  is  of  a license  to 
erect  a plant  and  machinery  upon  the  lands  under  the  jurisdiction 
of  the  Park  Commissioners,  which  conveys  no  riparian  proprietor- 
ship, as  that  term  is  understood. 

While  I have  dealt  with  this  case  on  the  assumption  that  the 
appellants,  if  a fiat  had  been  granted,  had  some  enforceable  right, 
I may  add  that  I have  found  no  single  precedent  for  such  a claim 
as  is  presented  in  this  writ.  The  petition  of  right  is  more  limited 
in  its  range  than  an  ordinary  action,  and  I think  the  judgment 
might  well  be  supported  on  the  ground  that  the  appellants 
had  no  right  as  to  which  a petition  of  right  could  be  properly 
presented. 

It  perhaps  should  be  added  that,  as  is  clear  from  the  foregoing, 
this  action  is  not  one  that  ought  to  be  allowed  to  proceed  to  trial 
in  the  usual  way. 

The  Hydro-Electric  Commission  are  protected  against  an 
action  by  the  terms  of  the  statute.  The  Attorney-General  is 
made  a party  only  to  represent  the  Lieutenant-Governor  in  Coun- 
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cil,  as  is  evident  from  the  writ  of  summons,  and  for  a declaration 
that  that  body  is  powerless  in  view  of  a certain  contract,  although 
an  Act  of  the  Legislature  expressly  says  that  what  is  authorised 
may  be  done  notwithstanding  that  contract. 

To  allow  the  action  to  proceed  against  either  defendant 
would  be  an  abuse  of  the  process  of  the  Court,  so  long  as  the 
statutes  in  question  remain  unrepealed. 

The  appeal,  therefore,  relating  to  the  Hydro-Electric  Com- 
mission should  also  be  dismissed  with  costs. 


Appeals  dismissed  with  costs. 


[APPELLATE  DIVISION.] 


Cockburn  v.  Trusts  and  Guarantee  Co. 


Master  and  Servant — Contract  of  Hiring — Breach — Damages — Duty  to  Mini- 
mise— Transaction  Arising  out  of  Consequences  of  Breach  — Application  of 
Profits  in  Reduction  of  Damages — Nominal  Damages. 

One  who  has  proved  a breach  of  a bargain  to  supply  what  he  has  contracted 
to  get  is  to  be  placed,  as  far  as  money  can  do  it,  in  as  good  a situation  as  if 
the  contract  had  been  performed.  The  quantum  of  damages  is  a question 
of  fact.  The  plaintiff  must  take  all  reasonable  steps  to  mitigate  the  loss 
consequent  on  the  breach  And  a subsequent  transaction  may  be  taken 
into  account  if  it  is  one  arising  out  of  the  consequences  of  the  breach  and  in 
the  ordinary  course  of  business. 

British  Westinghouse  Electric  and  Manufacturing  Co.  Limited  v.  Underground 
Electric  Railways  Co.  of  London  Limited,  [1912]  A.C.  673,  followed. 

The  above  principles  were  applied  to  the  facts  of  this  case,  one  of  the  breach 
of  a contract  of  hiring,  where  the  plaintiff,  upon  his  employment  ceasing, 
made,  out  of  the  purchase  and  sale  of  the  goods  of  the  concern  in  which  he 
had  been  employed,  a profit  greater  than  his  loss  by  the  breach,  and  was 
held  to  be  entitled  to  nominal  damages  only,  notwithstanding  that  he  em- 
ployed in  his  successful  venture  not  only  his  time  and  ability,  but  also  his 
responsibility  and  assets  What  he  did  was  the  consequence  of  the  situa- 
tion caused  by  the  breach  of  contract,  and  resulted  in  minimising  the  loss 
caused  thereby. 

Judgment  of  Middleton,  J.,  37  O.L.R.  488,  reversed. 

Appeal  by  the  defendants  from  the  judgment  of  Middleton, 

J.,  37  O.L.R.  488. 


October  26  and  27, 1916.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

Sir  George  C.  Gibbons , K.C.,  and  W . J.  Boland,  for  the  appel- 
lants, argued  that  the  employment  which  the  plaintiff  had  engaged 
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in  after  the  breach  of  contract  could  not  have  been  obtainable  but 
for  the  breach.  As  the  plaintiff,  by  using  his  time  and  ability 
in  this  employment,  had  made  more  money  than  he  would  have 
earned  in  the  two  years  which  his  original  contract  had  to  run 
after  the  breach,  he  was  not  entitled  to  recover  any  damages: 
Labatt’s  Master  and  Servant,  vol.  1,  p.  1181;  Sowdon  v.  Mills 
(1861),  30  L.J.  Q.B.  175;  26  “Cyc.”  1016;  Laishley  v.  Goold 
Bicycle  Co.  (1902),  4 O.L.R.  350. 

Hamilton  Cassels,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  the  judgment  appealed  from  was  right,  for  the  reasons  given 
by  the  learned  trial  Judge.  The  extraordinary  profit  was  earned 
by  the  plaintiff  in  an  employment  entirely  different  from  that  of 
which  he  had  been  deprived,  and  was  one  in  which  he  had  to  risk 
Jus  assets  and  his  credit.  Such  profit  should  not  be  considered  in 
mitigation  of  damages.  The  mitigation  of  damages,  if  any, 
should  be  based  upon  an  estimate  of  the  plaintiff’s  chance  of  hav- 
ing obtained  employment  if  he  had  sought  it:  In  re  R.  S.  Newman 
Limited,  Raphael's  Claim,  [1916]  2 Ch.  309;  Erie  County  Natural 
Gas  and  Fuel  Co.  v.  Carroll,  [1911]  A.C.  105;  Brace  v.  C alder, 
[1895]  2 Q.B.  253;  In  re  English  Joint  Stock  Bank,  Ex  p.  Harding 
(1867),  L.R.  3 Eq.  341;  Sedgwick  on  Damages,  9th  ed.,  vol.  2, 
paras.  665,  666,  667;  Smith’s  Master  and  Servant,  5th  ed.,  p.  160. 

January  12,  1917.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A.:— Appeal  by  the  defendants  from  the  judgment  of 
Middleton,  J.,  who  has  allowed  the  respondent  $4,000  damages 
for  breach  of  a contract  to  employ  him  for  five  years.  The  sole 
question  is,  whether  that  amount  or  nothing  at  all  should  be 
recovered. 

There  are  really  two  periods  in  question,  into  which  the  two 
years  for  which  the  respondent  sues  may  be  divided.  The  first  is 
66  days,  during  which  the  respondent  was  selling  the  assets  he  pur- 
chased ojj  the  10th  and  18th  February,  1914;  the  second,  the  rest/ 
of  the  two  years,  when,  having  joined  the  company  he  had  formed 
to  buy  the  assets,  he  became  its  sales-agent  on  a commission  basis. 
He  made  $11,000  profit  on  his  sale  of  the  assets  in  the  66  days, 
and  lost  somewhat  as  sales-agent. 

In  answer  to  the  trial  Judge,  the  respondent  said  that  in  the 
two  years  in  question,  after  the  liquidation,  he  thought  he  could 
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have  got  positions  at  half  his  old  salary,  but  not  more,  owing  to 
the  depressed  trade  conditions  due  to  the  war. 

His  claim  is  $9,000,  i.e.,  $10,000  for  two  years,  less  $100  re- 
ceived from  the  liquidator,  and  $900  which  he  allows  for  the  66 
days  during  which  he  was  disposing  of  the  assets  he  had  bought. 
The  appellants  contend  that,  as  the  respondent  made  a clear 
profit  of  $11,000  during  those  66  days,  he  has  suffered  no  damage 
at  all. 

The  allowance  of  $4,000  suggests  that  against  the  $9,000  the 
learned  trial  Judge  has  deducted  $5,000,  or  the  amount  which  the 
respondent  thinks  he  could  have  earned  during  the  two  years  in 
employment  somewhat  similar  to  that  he  had  been  in. 

The  views  of  the  learned  Judge,  as  indicated  in  37  O.L.R.  at 
pp.  490,  491,  may  be  summarised  thus:  “Any  extraordinary  profit 
which  he  may  earn  as  the  result  of  any  business  or  speculation 
which  he  may  undertake  before  the  term  has  expired  cannot  be 
considered;”  and  (2)  that  the  prinicple  which  applies,  where  the 
servant  does  not  choose  to  remain  in  idleness,  but  undertakes  an 
entirely  different  occupation,  or  enters  upon  business  for  himself, 
is  the  same  as  when  he  does  not  seek  new  employment.  And  this 
principle  is,  that  “the  Court  must  mitigate  the  damages  by 
estimating  his  chance  of  having  obtained  employment  if  he  had 
sought  it.” 

In  the  result,  he  excludes  the  profits  as  not  proper  to  be  con- 
sidered, and,  having  done  so,  then  assesses  the  damage  upon  the 
basis  of  the  loss  over  the  estimated  probable  salary. 

The  duty  of  a party  to  a contract  which  has  been  broken  by  the 
other  party  to  mitigate  the  loss  is  very  clearly  stated  in  recent 
cases.  In  Jamal  v.  Moolla  Dawood  Sons  & Co.,  [1916]  1 A.C.  175, 
Lord  Wrenbury  says  (p.  179) : “ It  is  undoubted  law  that  a plaintiff 
who  sues  for  damages  owes  the  duty  of  taking  all  reasonable  steps 
to  mitigate  the  loss  consequent  upon  the  breach  and  cannot  claim 
as  damages  any  sum  which  is  due  to  his  own  negleck”  This 
case  is  followed  here  in  Hamilton  Gas  and  Light  Co.  and  United  Gas 
and  Fuel  Co.  v.  Gest  (1916),  37  O.L.R.  132. 

In  British  Westinghouse  Electric  and  Manufacturing  Co.  Lim- 
ited v.  Underground  Electric  Railways  Co.  of  London  Limited, 
[1912]  A.C.  673,  Haldane,  L.C.,  after  stating  that  the  quan- 
tum of  damages  is  a question  of  fact,  says  (p.  689):  “I 
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think  that  there  are  certain  broad  principles  which  are  quite 
well  settled.  The  first  is  that,  as  far  as  possible,  he  who  has 
proved  a breach  of  a bargain  to  supply  what  he  contracted 
to  get  is  to  be  placed,  as  far  as  money  can  do  it,  in  as  good  a 
situation  as  if  the  contract  had  been  performed.  The  funda- 
mental basis  is  thus  compensation  for  pecuniary  loss  naturally 
flowing  from  the  breach;  but  this  first  principle  is  qualified  by  a 
second,  which  imposes  on  a plaintiff  the  duty  of  taking  all  reason- 
able steps  to  mitigate  the  loss  consequent  on  the  breach,  and  de- 
bars him  from  claiming  any  part  of  the  damage  which  is  due  to  his 
neglect  to  take  such  steps.  ” After  citing  the  case  of  Staniforth  v. 
Lyall  (1830),  7 Bing.  169,  in  which,  the  charterers  having  refused 
to  load  a ship  in  New  Zealand,  the  ship-owner  was  held  bound  to 
bring  into  account  the  profits  of  the  circuitous  return-trip  which 
proved  more  profitable  than  the  original  venture  to  New  Zealand 
would  have  been,  he  says  (p.  690):  “I  think  that  this  decision 
illustrates  a principle  which  has  been  recognised  in  other  cases, 
that,  provided  the  course  taken  to  protect  himself  by  the 
plaintiff  in  such  an  action  was  one  which  a reasonable  and  prudent 
person  might  in  the  ordinary  conduct  of  business  properly  have 
taken,  and  in  fact  did  take  whether  bound  to  or  not,  a jury  or  an 
arbitrator  may  properly  look  at  the  whole  of  the  facts  and  ascer- 
tain the  result  in  estimating  the  quantum  of  damage.” 

In  two  of  the  expressions  used  by  Lord  Haldane  are,  I think, 
to  be  found  the  solution  of  the  point  raised  by  this  appeal.  The 
case  is  of  high  authority,  the  judgment  having  the  adhesion  of 
Lords  Ashbourne,  Macnaghten,  and  Atkinson.  One  of  the  state- 
ments that  I refer  to  is  that  the  quantum  of  damage  is  a question 
of  fact,  and  the  other  is  that  the  subsequent  transaction,  if  it  is  to 
be  taken  into  account,  must  be  one  arising  out  of  the  consequences 
of  the  breach  and  in  the  ordinary  course  of  business. 

It  has  been  laid  down  by  Mr.  Justice  Erie  in  Beckham  v.  Drake 
(1849),  2 H.L.C.  579,  at  p.  607,  that:  “Indemnity  for  the  loss  of 
his  bargain  in  respect  of  his  labour  would  be  settled  on  the  same 
principle  as  for  the  loss  of  a bargain  in  respect  of  common  mer- 
chandise. If  goods  are  not  delivered  or  accepted  according  to 
contract,  time  and  trouble  as  well  as  expense  may  be  required, 
either  in  getting  other  similar  goods  or  finding  another  purchaser, 
and  the  damages  ought  to  indemnify,  both  for  such  time,  trouble, 
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and  expense,  and  for  the  difference  between  the  market  price  and 
the  price  contracted  for.  Loss  of  time  and  trouble  would  be 
occasioned  by  a breach  of  contract  in  respect  of  goods,  as  well  as 
by  a breach  of  contract  in  respect  of  employment;  but  they  are 
such  time  and  trouble  as  have  a known  merchantable  value,  and 
the  compensation  is  measured  wholly  regardless  of  the  considera- 
tions which  guide  where  bodily  or  mental  pain  is  the  direct  object 
of  contemplation.” 

On  the  quantum  of  damage  for  breach  of  contract  the  facts 
are  allowed  to  speak  for  themselves.  This  appears  from  Erie 
County  Natural  Gas  and  Fuel  Co.  v.  Carroll , [1911]  A.C.  105;  Wer- 
theim  v.  Chicoutimi  Pulp  Co.,  [1911]  A.C.  301;  and  Bwllfa  and 
Merthyr  Dare  Steam  Collieries  (1891)  Limited  v.  Pontypridd 
Waterworks  Co.,  [1903]  A.C.  426;  Brace  v.  Colder,  [1895]  2 Q.B.  253. 

In  Sowdon  v.  Mills,  30  L.J.Q.B*  175,  Blackburn,  J.,  said 
(pp.  176,  177) : “If  an  action  is  brought  by  a servant  for  a wrongful 
dismissal  soon  after  the  dismissal,  the  Judge  tells  the  jury  they 
must  speculate  on  the  chance  of  his  getting  a new  place  and  base 
their  damages  on  that.  If  the  action  is  delayed  until  the  man  has 
got  a place,  what  was  matter  of  speculation  before  becomes  cer- 
tain then,  and  the  jury  calculate  accordingly.” 

Crompton,  J.,  in  Emmens  v.  Elderton  (1853),  4 H.L.C.  624,  at 
645,  in  speaking  of  a broken  contract  of  service,  says:  “If  he  has 
obtained,  or  is  likely  to  obtain,  another  situation,  the  damages 
ought  to  be  less,  or  nominal,  according  to  the  real  loss.” 

In  Laishley  v.  Goold  Bicycle  Co.,  4 O.L.R.  3§0,  Ferguson,  J., 
held  that  there  were  no  damages  coming  to  the  plaintiff  because 
he  had  immediately  after  his  discharge  obtained  appropriate  em- 
ployment where  he  earned  and  was  paid  more  than  his  damages 
for  wrongful  dismissal  would  have  amounted  to. 

There  was,  if  the  profits  made  by  the  respondent  are  properly 
to  be  taken  into  account,  no  damage  in  fact  suffered  by  him  owing 
to  the  breach  of  contract,  because  in  the  period  of  two  years  he 
made  more  than  his  two  years’  salary.  This  raises  an  interesting 
question.  On  the  one  side  it  is  contended,  and  it  is  so  held  by  the 
learned  trial  Judge,  that,  as  this  was  earned  not  in  similar  employ- 
ment but  in  a commercial  venture  which  necessitated  the  respond- 
ent pledging  his  credit  and  involving  his  assets,  it  is  not  relevant 
to  the  question  of  damages  on  this  contract.  On  the  other  hand, 
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it  is  said  thaft  anything  that  shews  that  the  respondent  is  not 
actually  out  of  pocket  must  be  considered  in  assessing  damages. 

I think  ^hat  the  latter  is  much  too  broad  a statement,  and  that  it 
must  be  modified  by  eliminating  everything  that  lies  outside  the 
idea  that  the  respondent  is  in  some  way  forced  to  do  something 
caused  by  the  breach  of  contract,  thus  mitigating  the  results 
whicih  flow  from  its  breach.  If,  for  instance,  immediately  after 
dismissal,  the  respondent  had  fallen  heir  to  an  estate  producing 
$5,000  a year,  or  had  by  a lucky  chance  speculated  in  stocks  and 
made  a large  amount,  or  if  he  spent  the  time  which  was  not  pre- 
viously occupied  in  his  lost  employment  so  profitably  as  to  bring 
him  a good  income,  then  each  of  these  would  be  something  quite 
apart  from  the  contract  and  in  no  way  related  to  its  performance 
or  non-performance.  But,  if  his  time  and  ability  which  he  had 
exchanged  for  a salary  are,  upon  his  employment  ceasing,  devoted 
to  producing  an  income  to  take  the  place  of  that  salary,  whether 
by  way  of  sale  and  purchase,  commission,  or  otherwise,  then  it 
seems  to  me  very  difficult  to  suggest  any  reason  why  the  amount 
he  realises  from  the  employment  of  those  very  same  two  factors 
should  not  be  treated  as  something  to  be  set  off  against  the  dam- 
ages. He  himself  credits  $900  for  the  use  of  his  time  and  ability  for 
these  66  days.  It  is  said  that  the  employment  which  he  was 
bound  to  seek  necessitated  no  such  responsibility  as  he  undertook, 
nor  any  pledging  of  his  assets  such  as  was  required  to  produce  the 
profit  of  $11,000.  As  a matter  of  fact,  it  turns  out  th&t  in  order 
to  secure  his  original  agreement  for  salary  he  had  to  put  up  $5,000 
in  cash.  That,  however,  is  only  by  the  way.  But,  if  his  time  and 
ability  were  really  engaged,  as  well  as  his  responsibility  and 
assets,  there  is  still  the  connection  between  the  contract  broken 
and  his  efforts  to  avert  its  effect,  though  done  in  a somewhat, 
or  even  in  a completely,  different  way,  in  order  to  produce  the 
equivalent  of  the  salary  lost  and  to  avoid  the  consequences  to  him 
of  the  breach.  If  it  becomes  evident  that  his  responsibility  and 
assets  did  in  fact  earn  the  profit,  and  not  his  time  and  ability,  then 
the  connection  disappears.  But  once  grant  the  connection,  and  I 
cannot  see  why  the  profits,  the  making  of  which  involved  his  time 
and  ability,  should  not  be  fully  taken  into  account  in  mitigating 
the  damages. 

The  true  rule  as  to  damages,  as  stated  in  Wertheim  v.  Chi- 
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AP1917iV  coutimi  Pulp  Co.  {ante),  is  indemnity,  i.e.,  that  the  party  com- 

plaining  should,  so  far  as  it  can  be  done  by  money , be  placed  in 

Cockburn  ^ same  position  as  he  would  have  been  in  if  the  contract  had 
Trusts  been  performed.  It  is  not  that  he  should  gain  more  than  he 

Guarantee  could  have  got  if  the  contract  had  been  carried  out,  and  be  put, 
Ca  not  in  the  same  position,  but  in  a much  better  position.  In  the 
Hodgins,  j.a.  Wertheim  case  the  purchaser  might  have  had  to  go  into  the  market 
and  either  spend  his  money,  pledge  his  assets,  or  incur  responsibil- 
ity in  buying  the  goods,  and  in  the  Erie  Gas  and  the  Westinghouse 
cases  (ante)  the  parties  complaining  actually  did  expend  very 
large  sums  in  endeavouring  to  overcome  the  consequences  caused 
by  the  breach  of  contract.  So  that  there  is  nothing  unheard  of 
in  the  incurring  of  responsibility  or  in  the  expenditure  of  money 
or  the  pledging  of  means,  nor  can  it  be  said  to  introduce  an  element 
wholly  changing  the  basis  upon  which  mitigation  depends. 

Here  it  may  be  fairly  said  that  in  what  he  did  the  respondent 
was  taking  a course  to  protect  himself  such  as  a reasonable  and 
prudent  person  might  in  the  ordinary  course  of  business  properly 
have  taken,  and  that  that  course  arose  out  of  the  transaction  of 
hiring  and  service  and  its  breach.  Its  effect  may  therefore  be 
taken  into  account,  even  though  there  was  no  duty  on  him  to  act 
as  he  did. 

The  transaction  by  which  the  respondent  made  this  money  was 
a reasonable  and  most  natural  one.  The  company  which  had 
employed  him  went  into  liquidation,  and  its  assets  were  for  sale. 
There  is,  so  the  respondent  states,  only  one  linen  concern,  a small 
one,  and  there  was  no  other  market  for  his  talents  in  that  line. 
His  knowledge  of  the  business  and  assets  of  the  company  with 
which  he  was  connected  was  such  that  it  was  almost  inevitable 
that  he  should  endeavour  to  save  himself  in  the  way  he  did.  His 
profit  resulted  from  a transaction  naturally  attributable  to  the 
consequences  of  the  breach,  and  was  not  of  a character  independent 
of  it.  It  directly  involved  the  time  and  ability  which  would  have 
had  to  be  devoted  to  the  broken  contract,  and  cannot  be  com- 
pared to  a contract  with  a third  party  as  to  something  else,  which 
was  the  case  dealt  with  in  Williams  Brothers  v.  Ed.  T.  Agius 
Limited,  [1914]  A.C.  510. 

I cannot  agree  that  the  fact  that  what  the  respondent  did  was 
entirely  different  from  what  he  was  called  upon  to  do,  makes  an 
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essential  difference.  It  is  what  he  in  fact  did  that  is  important, 
though  he  might  not  have  been  bound  to  do  it.  If  what  he  did 
was  the  consequence  of  the  situation  caused  by  the  breach  of  con- 
tract, and  resulted  in  minimising  the  loss  caused  thereby,  and  was 
not  something  independent  of  it,  in  the  sense  that  it  might  have 
happened  if  there  had  been  no  such  breach  at  all,  I think  the  other 
party  is  entitled  to  the  benefit  of  it  in  mitigation  of  damages. 
The  point  involved  here  has  been  decided  in  New  York  State,  in 
the  First  Department  of  the  Supreme  Court,  in  Richardson  v. 
Hartmann  (1893),  68  Hun  (75  N.Y.  S.C.)  9;  see  also  Lee  v.  Hamp- 
ton (1901),  79  Miss.  321. 

Unless  one  is  to  adhere  to  definitions  and  qualifications,  there 
seems  no  real  answer  to  the  analogy  put  by  Mr.  Justice  Erie. 
Even  admitting  that  the  duty  of  a discharged  employee  is  only 
to  seek  employment  similar  in  character  to  what  he  has  lost,  yet, 
if  he  go  beyond  his  duty  and  do  something  else,  what  he  has  done 
cannot  be  excluded  from  consideration  unless  theory  is  stronger 
than  practice.  To  inquire  into  what  he  has  actually  earned  or 
made,  presents  no  difficulty  beyond  that  solved  in  the  cases  that 
have  been  referred  to,  such  as  Staniforth  v.  Evans  and  the  Erie  Gas 
case.  See  also  The  Mediana , [1900]  A.C.  113. 
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It  has  been  suggested  that  the  financial  responsibility  incurred 
by  the  respondent  and  the  pledging  of  his  assets  must  be  regarded 
in  estimating  the  amount  to  be  considered  as  profits  properly 
minimising  the  loss.  It  is  said  by  Erie,  J.,  in  the  passage  I have 
noted,  that,  in  case  of  the  breach  of  a contract  in  respect  of  common 
merchandise,  time  and  trouble  as  well  as  expense  may  be  required 
in  getting  other  similar  goods  or  finding  another  purchaser,  and 
that  the  damages  should  indemnify  against  these,  as  well  as  the 
difference  in  price.  There  is  nothing  to  shew  that  the  profits 
here  stated  at  §11,000  are  not  over  and  above  all  the  expense 
properly  incurred  in  earning  them,  and  the  case  was  so  argued. 
While  interest  and  all  proper  charges  should  be  allowed  for,  the 
profits  must  represent  the  value  of  the  respondent’s  time  as  well 
as  tjie  trouble  taken  by  him.  As  to  the  financial  responsibility 
and  the  risk  of  his  goods,  there  seems  to  me  no  valid  ground  for 
making  them  separate  items  to  be  deducted  from  the  profits 
stated.  Their  inclusion  or  exclusion  must  depend  upon  the  proper 
conception  of  what  it  is  that  requires  any  credit  to  be  made  at 
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all.  Is  it  that  the  respondent  was  performing  the  contract  for 
the  appellants,  and  so  is  entitled  to  charge  against  the  appellants 
as  their  agent  compensation  for  risk  and  the  pledging  of  his  goods? 
Or  is  it  that  he  is  only  entitled  to  his  true  loss,  either  estimated, 
if  it  is  incapable  of  actual  ascertainment  at  the  moment,  or  actual, 
if  what  he  has  done  has  resulted  in  that  loss  being  definitely 
known,  or,  in  fact,  being  completely  obliterated. 

I think  the  latter  is  the  proper  conception  of  his  right  to  dam- 
age. If  so,  I cannot  see  on  what  principle  he  can  withhold  any 
part  of  the  actual  profit  because  it  has  been  produced  in  associa- 
tion with  other  people  or  as  the  result  of  a combination  of  his 
time  and  ability  with  other  things  personal  to  himself.  He  is 
the  one  who  has  chosen  to  act  so  as  to  occupy  the  time  for  which 
he  claims  damage,  in  a certain,  and  it  may  be  a more  risky  or 
onerous  way,  and  I do  not  see  how  that  added  risk  or  responsibility 
can  properly  be  regarded  as  a factor,  as  against  the  appellants,  in 
affecting  the  actual  result  produced.  These  matters,  as  it  turned 
out,  cost  him  nothing,  not  even  a sleepless  night,  so  far  as  the 
evidence  discloses,  and  there  is  no  basis  in  this  case  for  their 
separate  assessment. 

The  mode  adopted  and  the  difficulties  encountered  are  really 
no  concern  of  the  other  party.  They  are  the  respondent’s  own 
affair,  as  it  seems  to  me,  and  merely  a means  to  an  end.  He  did 
not  require  to  embark  on  the  venture,  but,  having  done  so,  he  is 
bound  to  admit  that  he  has  in  fact  suffered  no  loss  by  so  doing. 

I think,  therefore,  that  the  appeal  should  be  allowed  with 
costs.  The  respondent  is  in  strictness  entitled  to  nominal  dam- 
ages, and  may  have  judgment  for  them,  with  such  costs  as  would 
be  taxed  if  he  had  claimed  them  in  the  Division  Court,  with  a 
set-off  to  the  appellants.  If  he  does  not  take  judgment  in  this 
form,  the  action  will  be  dismissed  with  costs. 


Appeal  allowed. 
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Jan.  12. 

Assessment  and  Taxes — Business  Assessment — Unlicensed  Hotel — “ Business ” 

— Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  10(1 ) (j),  (11). 

The  business  of  an  unlicensed  hotel  is  a business  carried  on  for  profit,  as 
“business”  is  defined  in  Rideau  Club  v.  City  of  Ottaiva  (1907),  15  O.L.R. 

118;  and  the  person  occupying  or  using  the  hotel  property  for  the  purpose 
of  the  business  is  liable  to  a “business  assessment.” 

Construction  of  sec.  10  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  especi- 
ally sub-sec.  (1)  (j)  and  sub-sec.  (11). 

Appeal  by  J.  C.  Clark  from  an  order  of  the  Judge  of  the 
County  Court  of  the  County  of  Essex  dismissing  Clark’s  appeal 
from  the  decision  of  the  Court  of  Revision  for  the  Town  of  Leam- 
ington confirming  a business  assessment  of  $800  in  respect  of  his 
hotel  in  Leamington. 

The  case  was  heard  upon  a case  stated  by  the  learned  County 
Court  Judge  after  he  had  dismissed  the  appeal. 

October  24,  1916.  The  appeal  was  heard  by  Meredith, 

C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

E.  C.  Awrey,  for  the  appellant,  argued  that  he  was  not  liable  to 
assessment  under  sec*  10  of  the  Assessment  Act,  because  his  was 
not  a hotel  in  respect  of  which  a tavern  license  had  been  granted, 
and  therefore  did  not  come  within  the  meaning  of  clause  (j)  of 
sub-sec.  (1)  of  that  section. 

J.  B.  Clarke ,K.C.,for  the  town  corporation,  respondent,  con- 
tended that  the  appellant  carried  on  a business  for  which  he  had 
been  properly  assessed:  Rideau  Club  v.  City  of  Ottawa  (1907),  15 
O.L.R.  118.  His  business  came  within  the  words  of  sec.  10  (1) 

( j ),  “any  business  not  before  in  this  section  . . . specially 

mentioned.”  The  effect  of  such  general  words  is  shewn  in  sub- 
sec. (11)  of  sec.  10,  and  it  is  clearly  indicated  that  such  a hotel  is 
liable  to  a “business  assessment.” 

Awrey,  in  reply. 

January  12,  1917.  The  judgment  of  the  Court  was  delivered 
by  Hodgins,  J.A.: — Case  stated  by  Dromgole,  County  Court 
Judge  of  Essex,  after  dismissing  an  appeal  by  Clark  against  a 
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business  assessment  of  $800  for  1916,  in  respect  of  his  hotel  in 
Leamington. 

The  town  was  under  local  option,  and  so  the  hotel  in  question 
is  not  one  “ in  respect  of  which  a tavern  license  has  been  granted :” 
sec.  10  (1)  (j)  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195. 

The  governing  words  in  that  section  are  to  be  fofind  in  the 
opening  paragraph  and  in  sub-sec.  (1)  ( j ) and  sub-sec.  (11).  The 
section  begins  thus:  “ Irrespective  of  any  assessment  of  land  under 
this  Act,  every  person  occupying  or  using  land  for  the  purpose  of 
any  business  mentioned  or  described  in  this  section  shall  be 
assessed  for  a sum  to  be  called  ‘Business  Assessment.’” 

Sub-section  (1)  ( j ),  after  enumerating  several  businesses  such 
as  a restaurant,  eating-house,  or  other  house  of  public  enter- 
tainment, or  a hotel  in  respect  of  which  a tavern  license  has  been 
granted,  adds,  “or  any  business  not  before  in  this  section  or  in 
clause  (k)  specially  mentioned.”  And  sub-sec.  (11)  is  as  follows: 
“(11)  Wherever  in  this  section  general  words  are  used  for  the 
purpose  of  including  any  business  which  is  not  expressly  men- 
tioned, such  general  words  shall  be  construed  as  including  any 
business  not  expressly  mentioned,  whether  or  not  such  business  is 
of  the  same  kind  as  or  of  a different  kind  from  those  expressly 
mentioned.” 

An  unlicensed  hotel  carries  on  a business  for  profit,  as  “business” 
is  defined  in  Rideau  Club  v.  City  of  Ottawa,  15  O.L.R.  118;  in  fact, 
the  license  affects  only  one  out  of  many  items  of  the  traveller’s  joy. 
Apart  from  any  other  words  which  may  sufficiently  describe  an 
unlicensed  hotel  business,  I think  it  may  well  be  treated  as  com- 
prehended in  the  words  “any  business  not  before  in  this  section 
specially  mentioned.”  These  are  general  words  used 
“for  the  purpose  of  including  any  business  which  is  not  expressly 
mentioned,”  and  therefore  are  to  be  construed  as  including  any 
business  not  expressly  mentioned  (sub-sec.  (11)),  and  so  come 
within  the  opening  words  of  the  section  as  if  they  were  mentioned 
and  described  in  the  section. 

The  appeal  should  be  dismissed  with  costs  to  be  paid  by  J.  C. 
Clark  to  the  municipality. 
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[APPELLATE  DIVISION.] 

Diebel  v.  Stratford  Improvement  Co. 


Com  any — Powers  of — Guaranty — Ontario  Companies  Act , 1912,  2 Geo.  V. 
ch.  31,  sec.  23  ( 1 ) ( k ) — Amending  Act,  6 Geo.  V.  ch.  35,  sec.  6 — Building 
Contract  — Substantial  Compliance  with,  by  Contractor  — Recovery  by 
Contractor  against  Guarantor — Sum  Required  to  Remedy  Defects — Deduction 
in  Favour  of  Guarantor — Claim  of  Trustee. 

Held,  affirming  upon  this  branch  of  the  case  the  judgment  of  Boyd,  C.,  37 
O.L.R.  492,  that  the  defendant  company  was  liable  upon  the  guaranty 
given  by  it,  which  came  literally  within  clause  ( k ) of  sec.  23(1)  of  the  Com- 
panies Act,  1912,  2 Geo.  V.  ch.  31  (O.) 

No  opinion  was  expressed  upon  the  effect  of  the  amendment  to  the  Companies 
Act  in  1916,  6 Geo.  V.  ch.  35,  sec.  6. 

And  held,  upon  a branch  of  the  case  not  dealt  with  in  the  judgment  of  Boyd, 
C.,  that  there  was  a substantial  compliance  with  the  contract  of  the  19th 
October,  1914 — the  work  (the  building  of  a factory)  had  been  completed, 
but  there  were  some  defects;  substantial  compliance  was  enough  to  war- 
rant judgment  upon  the  contract,  but  the  judgment  could  not  be  for  more 
than  the  sum  to  which  substantial  compliance  would  entitle  the  contractor; 
the  guarantor  should  in  equity  be  allowed  to  set  off  that  which  the  debtor 
could  set  off;  and  so  the  amount  of  the  plaintiff’s  judgment  should  be  re- 
duced by  the  sum  which  would  be  required  to  remedy  the  defects  in  the 
work. 

H.  Dakin  & Co.  Limited  v.  Lee,  [1916]  1 Iv.B.  566,  Murphy  v.  Glass  (1869), 
L.R.  2 P.C.  408,  and  Bechervaise  v.  Lewis  (1872),  L.R.  7 C.P.  372,  followed. 

Held,  also,  that,  as  the  guaranty  was  limited  to  payments  to  be  made  by 
T.  to  the  plaintiff  under  the  contract  between  them,  a sum  claimed  by  the 
trustee  in  whom  was  vested  the  land  upon  which  the  factory  was  erected, 
could  not  be  recovered,  in  whole  or  in  part,  in  this  action. 


1917 
Jan.  12. 


An  appeal  by  the  defendant  company  from  the  judgment  of 
Boyd,  C.,  37  O.L.R.  492. 


October  27,  1916.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

Glyn  Osier , for  the  appellant  company,  argued,  first,  that  the 
guaranty  of  Tolton’s  conti  act  by  the  company  was  ultra  vires  the 
company;  and,  secondly,  that  the  plaintiff  could  not  recover, 
because  he  had  not  fulfilled  his  contract  by  finishing  the  factory. 
On  the  first  point  he  said  that  the  provisions  of  the  Companies 
Act,  2 Geo.  V.  ch.  31,  sec.  23  (1)  ( d ) and  ( k ),  were  not 
applicable.  As  to  clause  (d)j  there  was  no  joint  adventure 
between  Tolton  and  the  company.  'As  to  clause  ( k ),  Tolton  was 
not  a “customer,”  nor  was  he  a borrower.  He  referred  to 
Union  Bank  of  Canada  v.  A.  McKillop  and  Sons  Limited  (1915), 
51  S.C.R.  518.  As  to  the  second  point,  Diebel  was  $700  short  of 
performance  in  building  the  factory. 
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R.  S.  Robertson,  for  the  plaintiff,  respondent,  contended  that 
the  guaranty  was  within  the  company’s  statutory  powers  under 
sec.  23  (1)  ( d ),  as  being  made  under  an  arrangement  for  joint 
adventure  with  Tolton.  The  company  was  lending  money  to 
Tolton,  who  was  dealing  with  the  company,  and  so  the  company 
could  and  did  guarantee  his  contract  under  the  powers  given 
to  it  by  sec.  23  (1)  (&).  Besides,  the  Act  of  1916,  6 Geo.  V.  ch. 
35,  sec.  6,  was  in  itself  sufficient  to  validate  any  guaranty.  He 
referred  to  In  re  Norwich  Provident  Insurance  Society , Bath's 
Case  (1878),  8 Ch.  D.  334.  As  to  finishing  the  factory,  there  had 
been  a substantial  compliance  with  that  term  of  the  contract. 
The  factory  was  in  operation,  and  the  town  had  paid  the  bonus 
which  was  payable  on  completion:  H.  Dakin  & Co.  Limited  v. 
Lee,  [1916]  1 K.B.  566.  And,  at  any  rate,  the  plaintiff  did  not 
have  to  depend  on  completion  for  payment.  The  price  was 
payable  in  instalments:  Deldo  v.  Gough  Sellers  Investments  Limited 
(1915),  34  O.L.R.  274. 

R.  T.  Harding,  for  the  defendant  Johnston,  asked  for  payment 
to  him  as  trustee,  out  of  the  sum  recovered,  of  the  sum  of  $250. 

January  12,  1917.  Hodgins,  J.A.: — Appeal  by  the  defendant 
company  from  the  judgment  of  Sir  John  Boyd,  late  Chancellor 
of  Ontario,  reversing  the  decision  of  His  Honour  John  A.  Barron, 
County  Court  Judge,  to  whom  the  action  had  been  referred  for 
trial,  pursuant  to  sec.  65  of  the  Judicature  Act.  The  learned 
County  Court  Judge  had  dismissed  the  action,  which  was  on  a 
guaranty,  on  the  ground  that  the  company  had  no  power  to 
become  surety.  The  learned  Chancellor  held  the  view  that  the 
liability  was  practically  a direct  one,  as  Tolton,  the  debtor,  was 
a shadow,  and  the  company  the  real  and  substantial  contractor. 
He  also  decided  that,  if  the  contract  were  strictly  one  of  guaranty, 
the  company  was  liable  under  the  Companies  Act,  1912,  2 Geo.  V. 
ch.  31,  sec.  23  (1)  (/c),  and  possibly  under  the  legislation  of  1916, 
6 Geo.  V.  ch.  35,  sec.  6. 

The  appeal  is  upon  two  grounds:  one  that  the  guaranty  was 
not  within  the  company’s  powers;  and  the  other,  that  the  res- 
pondent Diebel,  not  having  finished  the  factory,  could  not  re- 
cover. 

The  County  Court  Judge  deals  with  the  agreement  of  the  19th 
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October,  1914,  as  a complete  “clean-up”  of  the  situation  to  that 
date,  and  takes  its  terms  as  evidencing  the  true  relationship  of 
the  various  parties.  The  learned  Chancellor  viewed  it  as  a device 
to  hide  the  real  transaction.  I am  not  sure  that  it  is  necessary 
to  go  that  far  to  reach  a solution  of  the  matter.  Having  regard 
to  all  that  had  occurred  previously  between  those  who  signed 
that  agreement,  it  is  hard  to  imagine  that  the  parties  did  not 
understand  exactly  the  position  of  each  of  them,  under  that 
agreement.  Chickens  are  not  the  only  birds  that  come  home  to 
roost.  Stool-pigeons  sometimes  do  the  same,  and  those  who  use 
them  must  not  complain  if  their  rights  are  tested  by  what  they 
say  and  do  when  setting  them  up. 

Section  23  (1)  (d)  enables  a company  to  “enter  into  . . . 

any  arrangement  for  . . . co-operation  (or)  joint  adventure 

. . . with  any  person  . . . engaged  in  . . . (1)  any 
. . . transaction  which  the  company  is  authorised  to  . . . 
engage  in  or  (2)  any  . . . transaction  capable  of  being 

conducted  so  as  directly  or  indirectly  to  benefit  the  company; 
and  to  . . . guarantee  the  contracts  of  or  otherwise  assist 

any  such  person.” 

Section  23  (1)  ( k ) enables  a company  to  “fend  money  to  cus- 
tomers and  others  having  dealings  with  the  company  and  to 
guarantee  the  performance  of  contracts  by  any  such  persons.” 

Taking  Tolton  as  a person  engaged  in  a transaction,  as  he 
undoubtedly  was,  with  Diebel,  then,  if  it  was  one  which  the  com- 
pany was  authorised  to  engage  in,  or  if  it  was  capable  of  being 
conducted  so  as  “to  directly  or  indirectly  benefit  the  company,” 
the  company  might  enter  into  any  arrangement  for  co-operation 
or  joint  adventure  with  Tolton,  and  guarantee  his  contract  or 
otherwise  assist  him. 
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The  agreement  of  the  19th  October,  1914,  recites  that  the 
appellant  company  is  owner  of  lands  in  the  city  of  Stratford,  and 
has  subdivided  them,  and  that  “arrangements  were  entered  into 
for  the  erection  of  a factory  building  upon  a portion  of  these 
lands.”  This  refers  to  the  agreement  between  Tolton  and  the 
respondent  Diebel. 

It  then  mentions  the  making  or  the  procuring  to  be  made  of 
certain  advances,  amounting  to  $2,532,  used  in  connection  with 
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the  erection  of  this  factory  These  were  to  be  provided  by  Tolton, 
but  came  in  fact  from  the  appellant  company. 

The  agreement  further  recites  that  material  has  been  supplied, 
but  the  payment  therefor  has  not  been  provided,  “and,  difficulties 
having  arisen  in  prosecuting  the  said  work,”  then,  “for  the  purpose 
of  carrying  out  to  a completion  the  aforesaid  plans,  this  agree- 
ment has  been  entered  into.” 

The  contract  of  the  19th  October,  1914,  is  therefore  based 
upon  a transaction  entered  into  by  Tolton  with  the  respondent 
Diebel  in  respect  of  which  the  appellant  had  in  fact  advanced 
moneys  and  had  guaranteed  the  payment  of  certain  materials, 
and  proceeds  to  devise  means  to  carry  out  the  undertaking. 
Shortly  stated,  the  plan  evolved  was,  that  Tolton  should  advance 
moneys  in  instalments  partly  fixed  and  partly  based  on  Diebel’s 
expenditure,  and  that  Diebel  should,  with  that  amount  of  finan- 
cial aid,  complete  the  building  and  pay  certain  liens  and  claims. 

I fail  to  see  why  there  should  be  any  difficulty  in  holding  that 
the  agreement  means  what  it  says,  and  that  it  recognises  that 
Tolton  was  engaged  in  a transaction  the  carrying  out  of  which 
would  in  many  ways  benefit  the  appellant  company,  which  had 
over  $2,500  at  stake  in  it,  which  might  be  lost  if  completion  of 
the  building  were  endangered.  If  so,  the  guaranty  would  be 
within  its  statutory  powers  under  clause  (d)  of  sec.  23  (l)  of  the 
Act  of  1912,  as  being  made  pursuant  to  an  arrangement  for  co- 
operation or  joint  adventure  with  Tolton. 

It  should  be  pointed  out  that  in  the  charter  of  the  company, 
while  it  may  acquire  and  dispose  of  lands  and  buildings  and  take 
mortgages  for  unpaid  purchase*  money , there  is  the  following 
provision:  “Provided  however  that  except  as  to  taking  and 

holding  mortgages  as  aforesaid  nothing  herein  contained  shall  be 
deemed  to  empower  the  company  to  make  loans,  whether  for 
building  purposes  or  not,  upon  lauds  not  the  property  of  the 
company  or  upon  lands  which,  though  once  the  property  of  the 
company,  have  by  any  deed,  conveyance,  transfer,  or  alienation, 
become  the  property  of  another.’* 

This  lack  of  power  in  the  company  is  not  a withholding,  under 
the  proviso  at  the  end  of  sec.  17  of  (1907)  7 Edw.  VII.  ch.  34,  of  the 
powers  conferred  by  the  Act  of  1907,  but  rather  a closer  definition 
of  the  actual  scope  of  the  company’s  operations.  What  was  thus 
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wanting  is  made  up  under  the  statute  by  means  of  the  added 
provisions.  Clause  (Jc)  enables  the  company  to  lend  to  and  to 
guarantee  contracts  of  customers  and  others  having  dealings  with 
the  company,  probably  only  to  those  to  whom  money  has  been 
lent. 

Considering  the  nature  of  the  transaction,  I think  it  may  well 
be  held  that  the  company  was  lending  money  to  Tolton  to  be 
paid  by  him  under  the  contract  to  assist  the  respondent  in  finishing 
the  building  upon  lands  then  owned  by  the  company,  but  in  which 
he  had,  or  might  by  the  grace  of  the  company  have,  an  interest. 
Tolton  was  certainly  one  having  dealings  with  the  company,  so 
that  the  guaranty  of  his  contract  comes  literally  within  this  clause. 

It  was  argued  that  the  legislation  of  1916,  6 Geo.  V.  ch.  35, 
sec.  6,  was  in  itself  sufficient  to  validate  any  guaranty,  the  com- 
pany having  always  had,  by  virtue  thereof,  the  general  capacity 
which  the  common  law  ordinarily  attaches  to  corporations  created 
by  charter.  This,  according  to  Palmer,  “Company  Precedents,” 
11th  ed.,  p.  30,  and  British  South  Africa  Co.  v.  Beers  Consolidated 
Mines  Limited , [1910]  1 Ch.  354,  involves  power  to  bind  itself 
by  contracts  and  to  do  all  such  acts  as  an  ordinary  person  can  do, 
and  this  notwithstanding  that  there  may  be  a direction  contained 
in  the  creating  charter  in  limitation  of  the  corporate  powers.  It 
is,  I think,  unnecessary  to  express  any  opinion  upon  this  somewhat 
novel  legislation,  especially  as  its  effect  was  not  fully  argued,  and 
that  it  is  considered,  but  not  pronounced  upon,  in  what  is  prac- 
tically a foot-note  to  the  judgment  of  the  late  learned  Chancellor. 

The  next  point  is  that  the  respondent  cannot  recover  against 
the  company  because  the  building  was  not  fully  completed. 
This  objection  is  not  dealt  with  in  the  judgment  appealed  from. 

The  learned  County  Court  Judge,  after  dealing  with  alleged 
defects  in  the  floor  and  roof,  saj^s  as  to  these:  “I  therefore  hold 
that  there  was  a substantial  compliance  sufficient  for  the  purpose 
with  the  agreement  of  the  19th  October,  1914,  and  the  specifica- 
tions (exhibit  48).  The  concrete  floor  on  the  ground  floor  un- 
doubtedly heaved  in  places;  but  that  was  due  to  no  drainage, 
followed  by  frost;  and  the  evidence  is  clear  that  there  was  no 
outlet  available  for  drainage  for  the  buildings,  and  the  conditions 
were  unavoidable.  But  the  floor  above  sloped  and  slanted.  To 
remedy  this  it  would  cost  about  $300,  and  to  repair  the  roof  too 
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would  cost  about  $300  to  $400 — in  all  the  sum  of  $700  at  the 
outside.  Now,  if  I could  take  that  view  of  the  case,  I would  say 
that,  upon  the  plaintiff  correcting  the  floor  in  question  and 
repairing  the  roof,  judgment  should  go  against  the  defendant 
company  for  the  sum  of  $4,274.” 

I think  the  County  Court  Judge  came  to  a proper  conclusion 
in  holding  that  there  was  a substantial  compliance  with  the 
contract  of  the  19th  October,  1914.  It  is  to  be  noted  that  the 
building  was  completed  sufficiently  to  be  operated;  that  it  was  in 
fact  in  operation;  and  that  the  City  of  Stratford  paid  the  bonus 
of  $3,500,  which,  under  the  terms  of  the  by-law,  was  to  be  handed 
over  on  its  completion  and  equipment. 

The  terms  of  the  contract  in  question  include  an  agreement 
with  Tolton,  that  the  respondent  will  “ proceed  with  the  comple- 
tion and  equipment”  of  the  factory  “so  that  the  same  may  be 
finished,  and  completed  in  a workmanlike  manner  . . . and 

properly  equipped  for  the  purposes  of  the  business  intended  to 
be  carried  on  therein.” 

The  right  of  the  respondent  to  recover  from  Tolton  the  sums 
to  be  advanced  weekly  and  monthly  is  in  no  way  dependent  on 
the  completion  and  equipment  of  the  factory,  as  is  pointed  out 
in  Deldo  v.  Gough  Sellers  Investments  Limited,  34  O.L.R.  274. 
The  covenants  are  clearly  independent,  and  there  is  no  provision 
that  any  part  is  to  become  payable  when  the  building  is  completed . 
Indeed  the  payments  only  amount  to  $8,468,  while  the  building 
and  equipment  cost  $18,000. 

The  question  of  substantial  compliance  has  been  put  upon  a 
reasonable  basis  by  the  decision  of  the  Court  of  Appeal  in  England 
in  H.  Dakin  & Co.  Limited  v.  Lee,  [1916]  1 K.B.  566.  There,  as 
here,  the  concrete  was  in  question.  The  Court  held  that,  where 
the  evidence  shewed  that  the  work  had  been  done,  though  negli- 
gently, inefficiently,  or  improperly,  yet  the  builder  could  recover 
the  contract  price,  less  so  much  as  ought  to  be  allowed  for  the 
defects.  This  is  subject  to  conditions  there  stated,  none  of  which 
are  applicable  here. 

The  company  guarantees  Tolton’s  payments,  and  if,  because 
he  does  not  pay,  the  company  is  called  on  to  make  them  good, 
equity  would  require  that  it  should  be  allowed  to  set  off  that 
which  the  debtor  himself  could  set  off.  For,  upon  Tolton  making 
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the  payments,  he  was  entitled  to  a building  finished  in  terms  of 
the  contract,  and  the  creditor  cannot  expect  to  give  less  to  the 
surety.  If  substantial  compliance  is  enough  to  warrant  judgment 
under  the  contract,  that  judgment  cannot  be  for  more  than  that 
to  which  substantial  compliance  would  entitle  him.  Nor  can 
payment  of  the  stipulated  amounts  be  enforced  except  after  the 
deduction  of  the  value  of  the  defects.  So  that  from  the  $4,328.61 
should  be  deducted  $700,  as  found  by  the  County  Court  Judge. 

This  course  in  favour  of  the  guarantor  is  warranted  by  the 
cases  of  Murphy  v.  Glass  (1869),  L.R.  2 P.C.  408;  Bechervaise  v. 
Lewis  (1872),  L.R.  7 C.P.  372;  and  by  the  statement  of  the  law 
in  Halsbury’s  Laws  of  England,  under  the  title  “Guarantee,” 
vol.  15,  p.  508,  para.  960. 

In  the  written  reasons  of  the  learned  Chancellor  there  is 
mention  of  certain  claims,  no  reference  to  which  appears  in  the 
formal  judgment.  Except  as  to  the  first,  nothing  regarding  them 
was  said  on  the  argument  of  the  appeal,  but  it  would  seem  just 
that  interest  should  be  allowed  on  the  balance  due. 
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As  to  the  claim  adverted  to  of  the  respondent  Johnston,  that 
the  judgment  should  provide  for  his  claim  of  $250,  there  is  no 
formal  appeal  before  this  Court.  The  learned  Chancellor  says 
that  “before  getting  it”  (that  is,  the  deed  of  the  land  on  which 
the  factory  was  erected),  “the  plaintiff  was -compelled  to  pay 
$250  which  Johnston  claimed.”  The  fact  is  that,  when  Johnston 
gave  the  deed,  he  got  an  undertaking  from  the  respondent  and 
one  Forsberg  to  pay  $250,  and  he  has  sued  them  upon  it  and  got 
judgment.  The  property  in  question  was  vested  in  Johnston 
pursuant  to  the  agreement  of  the  19th  October,  1914,  in  trust, 
to  convey  to  the  respondent  or  his  nominee,  when  the  roofing  of 
the  factory  was  completed  according  to  the  plans  and  specifica- 
tions, to  the  satisfaction  of  Johnston.  The  guaranty  sued  on  in 
this  case  is  only  for  payments  to  be  made  by  Tolton  to  the  res- 
pondent; and,  however  fair  it  may  be  for  all  parties  to  join 
in  paying  the  trustee’s  claim,  it  cannot,  nor  can  any  part  of  it, 
be  recovered  in  this  action. 

The  appeal  should  be  allowed  to  the  extent  of  cutting  down 
the  respondent’s  judgment  by  $700  and  by  adding  interest  on 
the  balance  from  the  date  of  the  writ,  and  otherwise  dismissed. 

Nov  costs  of  appeal. 


414 

ONTARIO  LAW  REPORTS.  [vol. 

App.  Div. 
1917 

Meredith,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 

Diebel 

V. 

Stratford 
Improve- 
ment Co. 

Magee,  J.A.,  agreed  in  the  result. 

Appeal  allowed  in  part. 

1917 

[APPELLATE  DIVISION.] 

Jan.  12. 

Re  Owen  Sound  Lumber  Co. 

Company  — W inding-up  — Contributories  — Directors  — Misfeasance  — Wind- 
ing-up Act,  R.S.C.  1906,  ch.  144,  sec.  123 — Shares  Issued  to  Nominees  of 
President  of  Company — Absence  of  Consideration — Unpaid  Shares — Lia- 
bility of  Persons  Accepting — Value  of  Shares — Transfer  before  Winding-up 
— Dividends  Paid  in  Diminution  of  Capital — Reliance  of  Directors  on 
Statements  Produced — Absence  of  Audit — Ontario  Companies  Act,  7 Edw. 
VII.  ch.  34,  secs.  36,  123-130 — Wilful  Inattention  to  Duty — Moneys 
Voted  and  Paid  to  Directors — Illegality— Vote  of  Persons  Interested — 
Companies  Act,  2 Geo.  V.  ch.  31,  secs.  90,  91 — Breach  of  Trust — Liability 
of  Director  for  Sums  Voted  to  Co-directors — Finding  of  Fact — Appeal. 

The  orders  of  Middleton,  J.,  34  O.L.R.  528,  upon  appeals  from  the  rulings  of 
a Local  Master  upon  a reference  for  the  winding-up  of  the  company,  were 
varied  upon  appeals  by  persons  made  liable  as  contributories  and  directors 
and  upon  cross-appeal  by  the  liquidator  from  those  orders;  and  it  was  held: — ■- 

(1)  As  to  50  shares  of  stock  allotted  or  distributed  on  the  28th  April,  1910, 
said  to  have  been  issued  to  R.  (the  chief  promoter  of  the  company),  or  as 
he  directed,  to  pay  for  part  of  the  assets  which  he  was  to  transfer  to  the 
company,  that  the  assets  which  R.  declared  were  applicable  to  these  shares 
were  in  fact  the  assets  of  the  company,  being  the  estimated  profits  on  busi- 
ness contracts  got  between  the  1st  and  28th  April,  1910 — the  latter  being  the 
date  on  which  the  company  received  its  permit  to  begin  business,  and 
the  former  the  date  of  the  transfer  of  the  other  assets,  and  the  date  from 
which  R.’s  salary  as  president  of  the  company  was  paid — and  R.  had  given 
no  consideration  for  the  shares:  see  sec.  108  of  the  Ontario  Companies  Act, 
7 Edw.  VII.  ch.  34;  those  to  whom  R.  distributed  the  shares  were  in  the 
position  of  shareholders  and  liable  as  contributories,  but  could  not  be  made 
liable  for  more  than  they  actually  received,  nor  were  they  all  jointly  and 
severally  liable  as  for  misfeasance  under  sec.  123  of  the  Winding-up  Act, 
R.S.C.  i906,  ch.  144;  the  value  of  the  shares  was  shewn  to  be  nil ; the  measure 
of  liability  was  limited  to  the  market  value  of  the  shares  (Re  Manes  Tailor- 
ing Co.  (1909),  18  O.L.R.  572);  and  S.,  to  whom  4 of  the  50  shares  had  been 
issued,  was  not  liable  because  he  sold  them  prior  to  the  winding-up  and  in 
circumstances  not  involving  a violation  of  duty  (Re  Peterborough  Cold  Stor- 
age Co.  (1907),  14  O.L.R.  475). 

(2)  As  to  dividends  paid  on  the  10th  April,  1912,  that  the  Master  had  juris- 
diction under  the  order  of  delegation  to  decide  upon  misfeasance  under 
sec.  123;  that,  when  the  persons  who  had  been  made  liable  assumed  the 
fiduciary  office  of  director,  they  became  liable  in  all  respects  as  though  rightly 
appointed  to  that  office;  but  that  M.  and  S.,  who  appealed,  had  the  right  to 
rely  on  the  statements  produced,  and'  were  not  guilty  of  misfeasance  on 
account  of  dividends  paid  in  diminution  of  capital;  they  had  been  found  to 
be  honest,  and  their  blindness  or  carelessness  could  not  be  considered 
wilful;  non-compliance  with  secs.  36  and  123  to  130  of  7 Edw.  VII.  ch.  34, 
the  statutory  provisions  as  to  an  auditor’s  examination  and  report,  did  not, 
in  the  absence  of  any  express  power  to  compel  an  examination  and  report, 
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warrant  the  conclusion  that  there  was  wilful  inattention  to  duty  amounting  App.  Div. 
to  misfeasance.  1917 

Dovey  v.  Cory,  [1901]  A.C.  477,  and  Prefontaine  v.  Grenier,  [1907]  A.C.  101,  

followed.  pE 

(3)  As  to  dividends  paid  on  the  18th  April,  1913,  that  the  directors  M.  and  K.,  Owen 

who  appealed,  were  not  liable,  for  the  reasons  given  under  (2).  Sound 

(4)  As  to  moneys  voted  on  the  14th  April,  1914,  and  paid  to  certain  of  the  Lumber 
directors,  M.  being  one,  for  guaranteeing  the  company’s  indebtedness  to  a q0 
bank,  that  secs.  90  and  91  of  the  Companies  Act,  2 Geo.  V.  ch.  31,  are  not 
confined  in  their  application  to  vendor  and  purchaser  agreements;  M.’s  vote 

was  something  prohibited  under  sec.  91  (1);  and  as,  even  if  his  disclosure 


was  ample,  he  did  not  refrain  from  voting,  he  lost  the  benefit  of  the  relief 
given  by  sec.  91  (2);  the  payment  to  M.  was  a breach  of  trust  as  far  as  he 
was  concerned;  it  dealt  with  the  funds  of  the  company,  which  could  not  be 
lawfully  applied  to  the  purpose  contemplated  by  the  vote;  but  M.  was  not 
liable  for  the  amounts  voted  to  other  directors;  it  could  not  be  said  that 
voting  for  a resolution  which  failed  in  having  any  binding  effect  because  not 
confirmed,  constituted  misfeasance  under  the  statute. 

(5)  As  to  increases  in  the  salaries  of  R.,  the  president,  and  another  director, 
voted  on  the  14th  April,  1914,  for  which  the  liquidator  sought  to  make  M. 
liable,  that  the  finding  of  the  Master,  affirmed  by  Middleton,  J.,  could 
not  be  interfered  with. 


Appeal  by  J.  M.  Kilbourn,  Wesley  Sheriff,  and  W.  H.  Merritt, 
and  cross-appeal  by  the  liquidator,  from  the  orders  of  Middleton, 
J.,  34  O.L.R.  528,  made  upon  appeals  from  the  rulings  of  the 
Local  Master  at  Owen  Sound. 


September  25  and  26,  1916.  The  appeals  and  cross-appeal 
were  heard  by  Meredith,  C.J.O.,  Maclaren,  Magee,  and 
Hodgins,  JJ.A. 

J.  H.  Moss,  K.C.,  for  the  appellant  Kilbourn,  argued  that 
there  had  been  no  evidence  before  the  learned  Judge  appealed 
from  to  support  the  finding  that  dividends  had  been  paid  out  of 
capital.  Kilbourn  was  not  liable  in -respect  of  dividends  paid  in 
1912  or  1913.  He  had  never  acted  as  a director  except  on  one 
occasion,  and  that  was  before  he  had  been  elected.  Nor  could 
he  be  held  liable  for  misfeasance:  Rex  v.  Lawson,  [1905]  1 K.B. 
541. 

W.  N.  Tilley,  K.C.,  and  W.  H.  Wright,  for  the  appellants 
Sheriff  and  Merritt.  Merritt  is  in  the  same  position  as  Kilbourn. 
Sheriff  had  been  a director  only  a short  time,  and  had  dropped 
out.  At  the  date  of  the  liquidation  order,  he  held  no  shares  in  the 
company,  having  disposed  of  all  he  had  held.  On  the  facts  dis- 
closed in  the  evidence,  Merritt  should  not  be  held  liable  for  the 
$1,300.  He  had  contracted  in  1911  to  get  $2,500  for  guaranteeing 
the  bank  against  loss,  and  had  got  this  in  1914.  There  was  no 
evidence  to  support  the  finding  that  dividends  had  been  paid  out 
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of  capital.  The  Judge  erred  in  holding  that  Merritt  and  Sheriff 
were  subject  to  the  jurisdiction  of  the  Local  Master  under  sec.  123 

Re 

Owen 

Sound 

Lumber 

Co. 

of  the  Dominion  Winding-up  Act.  These  appellants  were  only 
de  facto  directors,  and  as  such  were  not  amenable  under  that  Act. 
They  were  justified  in  relying  upon  the  statement  produced  to 
them,  and,  acting  honestly,  were  not  guilty  of  misfeasance  if  they 
did  so:  Dovey  v.  Cory,  [1901]  A.C.  477;  In  re  Kingston  Cotton  Mill 
Co.  (No.  2),  [1896]  1 Ch.  331,  [1896]  2 Ch.  279;  In  re  Republic  of 
Bolivia  Exploration  Syndicate  Limited,  [1914]  1 Ch.  139;  Prefon- 
taine  v.  Grenier,  [1907]  A.C.  101;  In  re  Forest  of  Dean  Coal  Mining 
Co.  (1878),  10  Ch.D.  450. 

H.  J.  Scott,  K.C.,  and  D.  Robertson,  K.C.,  for  the  liquidator, 
respondent  and  cross-appellant,  contended  that  the  directors 
were  all  liable  jointly  and  severally  as  for  misfeasance  under  sec. 
123  of  the  Winding-up  Act,  and  it  made  no  difference  whether 
they  were  directors  de  facto  or  de  jure.  More  than  honest  belief 
in  the  correctness  of  statements  was  necessary  to  relieve  them  of 
liability.  They  had  not  shewn  the  reasonable  intelligence  and 
diligent  attention  which  they  should  have  shewn.  They  had  no 
right  to  pay  dividends  out  of  capital  or  to  divide  profits  not  yet 
earned,  as  they  had  done:  Halsbury’s  Laws  of  England,  vol.  5, 
p.  211;  York  Tramways  Co.  Limited  v.  Willows  (1882),  8 Q.B.D. 
685;  In  re  Canadian  Land  Reclaiming  and  Colonizing  Co.  (1880), 
14  Ch.  D.  660;  Adams  v.  Thrift,  [1915]  1 Ch.  557;  Leeds  Estate 
Building  and  Investment  Co.  v.  Shepherd  (1887),  36  Ch.  D.  787; 
Hirsche  v.  Sims,  [1894]  A.C.  654;  In  re  Wiarton  Beet  Sugar  Co., 
Freeman’s  Case  (1906),  12  O.L.R.  149;  In  re  Johannesburg  Hotel 
Co.,  Ex  p.  Zoutpansberg  Prospecting  Co.,  [1891]  1 Ch.  119.  Be- 
sides, the  accounts  had  not  been  audited,  as  required  by  sec.  123 
of  the  Companies  Act.  As  to  jurisdiction,  the  Local  Master  had 
jurisdiction  in  all  matters  arising  directly  in  the  winding-up: 
In  re  Mercantile  Trading  Co.,  Stringer’s  Case  (1869),  L.R.  4 Ch. 
475.  The  $2,500  allowed  Kilbourn  was  a scheme  for  the  purpose 
of  allotting  shares  at  a discount.  This  should  not  be  allowed. 
Nor  should  Merritt  get  credit  for  his  $2,500  of  guarantee. 

Tilley,  in  reply. 

Moss,  in  reply. 

January  12,  1917.  The  judgment  of  the  Court  was  delivered 
by  Hodgins,  J. A. : — These  appeals  are  from  the  orders  of  Middle- 
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ton,  J.,  of  the  22nd  September,  1915,  and  the  20th  October,  1915, 
made  upon  appeals  from  the  Local  Master  at  Owen  Sound. 

The  Master  has  discussed  and  analysed  the  evidence  with  great 
care  and  ability,  in  two  memoranda  dated  the  23rd  March,  1915, 
and  the,  30th  April,  1915,  and  his  findings  upon  the  facts  have  not 
been  disturbed  by  Middleton,  J.;  although  that  learned  Judge 
takes  a different  view  of  the  law  applicable  to  the  situation  which 
is  outlined  in  those  memoranda.  The  appeals  from  his  orders 
are  now  dealt  with  separately. 


App.  Div. 
1917 

Re 

Owen 

Sound 

Lumber 

Co. 

Hodgina,  J.A. 


(1)  As  to  the  $5,000  stock  allotted  or  distributed  28th  April,  1910. 

The  Local  Master  held  the  four  parties  mentioned  below  liable 
as  contributories  for  the  amounts  of  stock  distributed  to  them  in 
respect  to  the  $5,000,  namely:  H.  E.  Rowland,  $2,500;  W.  H.  Mer- 
ritt, $1,300;  J.  M.  Rowland,  $500;  W.  Sheriff,  $400.  The  Row- 
lands did  not  appeal;  Sheriff  and  Merritt  did. 

Middleton,  J.,  held  Merritt  liable  for  $1,300,  but  not  Sheriff. 
Merritt  now  appeals;  as  does  the  liquidator,  who  seeks  to  make  all 
four  parties  responsible  for  the  whole  $5,000. 

The  $5,000  of  stock  is  said  by  H.  E.  Rowland,  who  has  been 
the  prime  mover  throughout,  and  to  whom  the  company  owes 
its  disastrous  end,  to  have  been  issued  to  him,  or  as  he  directed, 
to  pay  for  part  of  the  assets  which  he  was  to  transfer  to  the  com- 
pany. This  part  he  now  asserts  to  consist  of  contracts  secured  by 
him  between  the  1st  and  28th  April,  1910,  the  latter  date  being 
that  on  which  the  company  received  its  permit  to  begin  business, 
and  the  former  the  date  of  the  transfer  of  the  other  assets. 

The  Local  Master  thus  deals  with  the  matter:  “The  dispute 
arises  in  this  way:  Rowland  now  contends  that  he  was  to  get 
$15,000  of  stock  for  his  assets  and  goodwill — that  he  divided  50 
shares  of  the  150  he  was  entitled  to  among  his  associates  in  the 
proportion  set  opposite  their  names  in  the  figures  in  brackets. 
Rowland  and  Sheriff  swear  positively  that  the  sum  to  be  paid 
for  these  assets  was  $15,000.  I have  come  to  the  conclusion  that 
Rowland  is  wholly  unworthy  of  credence — that  he  is  a clever  and 
unscrupulous  scoundrel.  I don’t  think  Sheriff  is  one  likely  to 
‘swear  to  his  own  hurt/  and  that  his  association  with  Rowland 
was  not  conducive  to  business  morality  or  truthfulness.  I think 
that  Merritt  is  perfectly  honest  and  honourable,  and,  when  he 
says  the  original  amount  to  be  paid  for  the  assets  etc.  was  $15,000, 
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he  thinks  such  was  the  fact,  but  I think  he  is  mistaken,  and  that  he 
has  formed  this  idea  from  recent  discussions  of  the  matter.  ” 

After  examining  the  books  and  the  figures  in  them  and  shew- 
ing how  they  were  treated  so  as  to  make  up  exactly  $10,000, 
he  proceeds:  “ Rowland  now  swears  that  this  $5,000  is  not  good- 
will, but  consists  of  the  values  of  contracts  he  secured  between  the 
1st  and  28th  April.  In  view  of  the  admitted  facts,  consisting 
largely  of  documentary  evidence  in  his  own  handwriting,  this 
contention  seems  to  me  to  be  absurd.  When  the  company  began 
business,  new  books  were  opened  by  Rowland,  and  the  entries 
therein  were  all  made  by  him  until  28th  April,  when  Sheriff  became 
secretary-treasurer  of  the  company.  This  journal  contains  ten 
pages  of  entries  made  by  Rowland  of  the  companies”  (sic,  “com- 
pany’s) “ business  between  these  dates,  and  ten  pages  more  of  the 
same  kind  of  entries  made  by  Sheriff  and  entered  up  by  him  when 
he  took  hold  of  the  books.  No  distinction  is  drawn  between  the 
entries  made  before  and  after  28th  April — they  are  all  carried  into 
other  new  books  that  contain  nothing  but  the  company’s  business 
— all  the  correspondence  etc.  appears  to  have  been  in  the  name  of 
the  new  company,  the  banking  account  of  the  old  company  is 
taken  over  as  at  31st  March,  and  not  28th  April.  If  this  is  not 
sufficient,  we  have  the  fact  that  these  two  directors,  one  of  them 
the  president  and  the  other  the  secretary-treasurer,  paid  them- 
selves from  the  company’s  funds  their  salaries  from  the  1st  day  of 
April,  and  not  the  28th.  Apart  from  all  other  considerations,  I 
take  it  that,  being  the  paid  agents  of  the  company,  they  cannot 
avail  themselves  of  contracts  they  secured  while  such  agents  to 
make  a profit  out  of  the  company.  At  p.  21  of  the  journal  will  be 
found  an  entry,  in  the  writing  of  Sheriff,  distributing  the  $5,000 
of  extra  stock  with  this  explanation:  ‘Allowed  to  first  subscribers 
of  stock  on  account  of  important  contracts  secured  since  incor- 
poration.’ This  is  under  date  of  28th  April.  If  this  $5,000 
required  to  make  up  the  $15,000  was  on  important  contracts 
secured  since  the  incorporation,  then  Merritt  and  Sheriff  must  be 
mistaken  when  they  speak  of  the  larger  sum  being  understood 
before  incorporation.” 

The  Local  Master  then  points  out  that  the  $10,000  is  the  sum 
mentioned  in  the  Government  returns  for  1910,  1911,  and  1912, 
prepared  by  and  sworn  to  by  Rowland  and  Sheriff,  and  concludes 
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from  all  the  evidence  that  the  fifty  shares  in  question  were  never 
paid  for,  and  that  the  parties  to  whom  they  were  issued  are  liable 
as  contributories. 

The  only  question  on  the  appeal  is,  whether  Merritt  is  liable 
for  the  thirteen  shares  issued  to  him,  or  whether  he  and  the  other 
three  are  liable  for  the  whole  amount. 

I agree  with  the  Local  Master  and  Middleton,  J.,  that  Merritt 
should  be  put  on  the  list  of  contributories  for  thirteen  shares,  and 
thirteen  shares  only. 

Whatever  consideration  existed  for  shares  issued  for  the 
assets,  it  proceeded  from  Rowland  alone,  and  he  was  the  only 
contractor  with  the  company.  He  was  the  person  entitled  to  the 
benefit  of  the  shares  arising  out  of  that  contract.  If  he  had  not 
paid  up  these  shares  under  the  contract,  then  his  nominees  took 
them  as  he  got  them;  no  consideration  having  ever  passed  from 
these  nominees  to  the  company.  The  finding  of  the  Master  shews 
that  in  fact  the  bargain  was  limited  to  one  hundred  shares,  and 
that  none  ever  existed  for  these  fifty  shares.  No  question  can 
therefore  arise  as  to  whether  the  company  or  the  liquidator  is 
estopped  from  treating  them  otherwise  than  as  paid-up  shares. 
The  attempt  to  suggest  as  a consideration  the  benefits  of  the 
business  contracts  got  between  the  1st  and  28th  April,  1 10, 
fully  justifies  the  Master’s  estimate  of  H.  E.  Rowland. 

As  the  company  could  not  legally  do  business  until  it  obtained 
the  permit  on  the  28th  April,  1910,  Rowland,  who  was  made  a 
provisional  director  on  the  2nd  March,  1910,  by  the  letters  patent, 
and  who  transferred  the  bank  account  to  the  company  on  the 
31st  March,  1910,  and  whose  salary  was  paid  by  the  company 
from  the  1st  April,  1910,  has  the  effrontery  to  claim  that  he  was 
doing  business  on  his  own  account  with  the  assets  sold  to  the 
company,  and  is  entitled  to  put  in  his  “estimated  profits”  during 
that  period  as  payment  for  this  stock.  The  provisions  of  sec.  108 
of  the  Companies  Act,  7 Edw.  VII.  ch.  34,  if  they  apply  to  this 
company,  would  seem  to  render  his  position  impossible.  But 
without  them  it  is  clearly  untenable. 


App.  Div. 
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Hodgins,  J.A. 


I cannot  see  how  the  parties  to  whom  Rowland  distributed 
the  shares  can  be  made  liable  for  more  than  they  actually  re- 
ceived. The  liquidator  has  treated  these  various  parties  as  con- 
tributories, and  has  succeeded  in  holding  them,  except  in  the 
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case  of  Sheriff,  who  escapes  on  account  of  having  transferred 
his  shares.  They  made  no  bargain  with  the  company,  and,  having 
accepted  shares,  are  in  the  position  of  shareholders  and  liable 
as  contributories. 

It  is,  however,  sought  to  make  all  jointly  and  severally  liable 
as  for  misfeasance,  under  sec.  123  of  the  Dominion  Winding-up 
Act.  So  far  as  the  four  parties  are  concerned,  no  loss  is  proved. 
The  value  of  these  shares  on  the  28th  April,  1910,  has  been,  as 
part  of  the  liquidator’s  case,  shewn  to  be  nil,  $10,000  being  the  full 
agreed  value  of  all  the  assets  transferred,  although  the  Master  finds 
that  their  real  value  was  under  $4,000,  and  the  subscribers  for 
stock  having  paid  in  no  cash,  while  the  profits  to  the  28th  April 
are  shewn  to  be  estimates  only.  If  Merritt  pays  up  his  $1,300,  it 
is  so  much  to  the  good.  The  measure  of  liability  in  such  circum- 
stances is  well  set  out  and  limited  by  the  Court  of  Appeal  in 
Re  Manes  Tailoring  Co.  (1909),  18  O.L.R.  572,  to  the  market 
value  of  the  shares. 

As  to  Sheriff,  he  has  been  held  not  liable  on  his  $400  worth  of 
shares,  because  he  sold  them  prior  to  the  winding-up,  and  under 
circumstances  not  involving  a violation  of  duty,  as  in  Re  Peterbor- 
ough Cold  Storage  Co.  (1907),  14  O.L.R.  475. 

The  two  Rowlands  admit  liability  by  not  appealing,  and  the 
amount  lost  upon  the  shares  issued  to  them  is  not  proved,  but 
rather,  as  I have  said,  it  is  shewn  that  they  were  of  no  value. 

The  appeals  of  Merritt  and  of  the  liquidator  on  this  branch  are 
each  dismissed  with  costs. 


(2)  Dividends  paid  on  10th  April,  1912,  $6,300. 

The  Local  Master  held  that  there  was  no  liability  for  these 
dividends  as  regards  any  of  the  parties.  Middleton,  J.,  decided 
that  the  two  Rowlands,  Merritt,  and  Sheriff,  were,  as  de  facto 
directors,  guilty  of  misfeasance  under  sec.  123.  From  this  deci- 
sion Merritt  and  Sheriff  appeal.  It  was  urged  on  their  behalf: 
(1)  that  the  Master  had  no  jurisdiction  to  decide  upon  misfeas- 
ance under  this  section;  (2)  that  these  parties  were  only  de  facto 
directors,  and  as  such  are  not  amenable  under  that  section;  and 
(3)  that  these  directors  had  the  right  to  rely  on  the  statements 
produced,  and  were  not  guilty  of  misfeasance  if  they  did  so. 

Upon  the  first  ground,  good  sense,  as  well  as  authority,  seems 
to  point  to  jurisdiction  in  the  Local  Master  under  the  order  of 
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delegation.  The  matter  arises  directly  in  the  winding-up,  the 
amounts  and  the  circumstances  under  which  dividends  were  paid 
are  easily  ascertained,  and  the  parties  are  directors  and  are  before 
the  Master.  The  reasons  set  out  in  the  case  of  In  re  Mercantile 
Trading  Co.,  Stringer's  Case,  L.R.  4 Ch.  475,  are  now  accepted  as 
the  test  of  jurisdiction.  Instances  are  rare  in  which  the  juris- 
diction ought  not  to  be  exercised:  Buckley’s  Companies  Acts, 
9th  ed.,  p.  498.  It  was  under  such  a summons  that  the  claim  of 
the  liquidator  for  dividends  improperly  paid  was  prosecuted  in  the 
case  of  Dovey  v.  Cory,  [1901]  A.C.  477. 

As  to  the  second  point,  I agree  with  the  view  of  Middleton? 
J.,  that,  when  the  directors  assumed  the  fiduciary  office  of  director, 
they  became  liable  in  all  respects  as  though  rightly  appointed  to 
that  office.  To  hold  otherwise  would  be  to  say  that  a man  might 
do  wrongful  acts  affecting  the  company’s  assets,  and  yet  enjoy 
immunity  if  he  could  shew  some  defect  in  his  appointment.  If 
this  were  the  case,  it  would  become  fashionable  to  usurp  the  office 
on  these  terms  rather  than  to  accept  it  in  a legitimate  but  less 
favoured  way. 

Upon  the  narrower  question  of  procedure,  such  authorities  as 
there  are  tend  to  shew  that  the  misfeasance  section  will  cover 
cases  such  as  this.  See  Western  Bank  v.  Baird's  Trustees  (1872), 
11  Ct.  of  Sess.  Cas.,  3rd  series,  96. 

Upon  the  third  branch,  the  Local  Master  holds  that  the 
directors  were  honest.  Middleton,  J.,  takes  this  view  (34  O.L.R. 
at  pp.  529,  530) : “But  more  than  honesty  is  required;  reasonable 
intelligence  and  diligent  attention  to  business  are  also  essential. 
No  one,  at  any  rate  in  view  of  the  numerous  decisions  to  the  con- 
trary, would  expect  a director  of  a company  to  be  familiar  with  all 
its  details;  but,  before  paying  the  extraordinary  dividends  declared 
in  the  case  of  this  company,  the  directors  should  at  least  have  had 
proper  and  adequate  balance-sheets;  and  they  ought  not  to  have 
divided  profits  not  yet  earned.  The  whole  situation  is  most  sug- 
gestive. The  large  sums  paid  to  directors  for  becoming  sureties 
for  advances,  contemporaneously  with  the  earning  of  these  extra- 
ordinary profits,  indicates,  if  not  wilful  blindness,  at  least  such  an 
absence  of  the  exercise  of  any  care  and  discretion  as,  in  my  view, 
to  render  the  directors  personally  liable.” 

I am  not  sure  that  what  the  learned  Judge  has  expressed  is 
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not  a counsel  of  perfection.  But  the  facts  of  the  case  require 
careful  scrutiny  in  deference  to  the  views  he  has  expressed.  So 
far  as  it  is  necessary  to  detail  them,  they  present  the  well-known 
situation  of  a plausible  and  successful  man  inducing  others  to 
join  him,  and  then  launching  out  into  ventures  which,  when  in 
process  of  realisation,  were  valued  as  if  they  had  actually  produced 
an  enormous  profit. 

It  may  be  pointed  out  that  the  dividends  paid  in  1912  and 
1913,  for  which  these  directors  have  been  held  liable,  are  at  the 
rate  of  10  per  cent.,  which  cannot  be  considered  extraordinary  in 
the  case  of  a trading  company.  The  90  per  cent,  stock  dividend 
was  declared  in  April,  1911,  when  the  statement  produced  shewed 
an  apparent  profit  of  $40,090.36.  I think  that  in  that  year  it 
might  well  have  struck  any  one  that  the  profits  were  unduly  large 
for  such  a short  period.  But  it  did  not  do  so,  and  there  is  evidence 
that  leads  fairly  to  the  conclusion  that,  under  the  management 
of  an  energetic  and  successful  manager  and  in  a business  repre- 
senting opportunities  for  very  great  profits,  those  interested  might 
have  thought  the  sum,  though  large,  yet  not  so  striking  as  to  cause 
suspicion.  Merritt  admits  that  he  thought  it  a large  amount, 
but  said  he  had  experience  in  taking  out  lumber,  and  knew  that 
there  was  a lot  of  money  in  it.  The  stock  dividend  is  not  a pay- 
ment of  money;  if  the  profits  were  really  $40,000,  then  the  corpora- 
tors practically  owned  these  profits  when  undivided  just  in  the 
same  proportions  as  they  did  when  $25,550  of  them  was  divided 
up  and  called  stock.  This  was  Merritt’s  view,  and  it  seems  clear 
that  the  declaration  of  this  stock  dividend  was  made  in  order  to  com- 
ply with  the  law  in  regard  to  increased  capital,  by  enabling  them  to 
shew  that  90  per  cent,  of  the  subscribed  stock  was  paid-up.  This 
step,  which  might  well  have  led  to  question,  was  therefore  accepted 
as  an  incident  in  a progressive  and  expanding  business. 

But,  be  that  as  it  may,  it  was  declared  early  in  1911,  and  to 
my  mind  does  not  affect  the  prppriety  of  the  declaration  of  the 
dividends  in  1912  or  1913,  although  these  were  paid  on  the  capital 
increased  by  the  amount  of  the  stock  dividend  in  the  previous 
year.  That  stock  dividend  reduced  the  profits  carried  over  into 
the  1912  statements  to  $14,590.36,  and  the  amount  said  to  be 
earned  in  that  year,  apart  from  what  was  carried  over,  was  $6,- 
236.54.  Mulholland,  a member  of  the  Institute  of  Chartered 
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Accountants,  employed  and  called  by  the  liquidator,  makes  the 
profits  for  the  year  ending  April,  1911,  to  be  $7,624,  enough  in 
itself  to  justify  the  10  per  cent,  dividend  then  paid  out  on  the  whole 
increased  capital. 

The  company  in  1912  was  officered  by  the  parties  now  held 
liable  for  the  payment  of  the  dividend  of  10  per  cent,  in  that  year. 
H.  E.  Rowland  has  been  spoken  of;  his  brother  was  a nonentity. 
Sheriff  had  been  an  accountant  in  a pickle  manufactory,  earning 
$18  a week,  and  was  made  secretary-treasurer,  and  helped  to  pre- 
pare the  1912  statement.  He  shews  in  his  examination  knowledge 
of  figures,  with  the  usual  indifference  of  bookkeepers  to  their 
practical  effect  in  the  statement.  The  business  was  not  done 
with  assets  visible  in  Owen  Sound,  but  in  limits  or  lots  with  stand- 
ing timber,  or  in  logs  in  the  bush  or  at  mills  elsewhere  in  Ontario. 
With  regard  to  these,  both  he  and  Merritt  naturally  relied  on  the 
only  man  who  professed  acquaintance  with  that  branch,  except  so 
far  as  the  measurements,  tally-cards,  and  contracts  were  in  the 
office,  where  Sheriff  says  he  checked  them  up.  Merritt  is  manager 
and  director  of  a company  in  Owen  Sound,  manufacturing  tables, 
and  took  no  part  in  the  working  of  this  company.  Rowland  had 
been  in  his  employ,  and  about  a year  after  he  left  he  so  impressed 
Merritt  with  the  success  of  the  business  he  had  founded  that  he 
induced  him  to  come  in  as  a shareholder,  paying  down  $500  and 
giving  his  note  for  $4,800,  and  later  guaranteeing  the  advances 
from  the  bank  to  the  extent  of  $20,000.  Merritt  says  that  he 
always  asked  questions  about  the  statements,  and  understood  that 
the  auditor,  if  his  report  was  not  there,  would  complete  his  work, 
and  on  that  understanding  he  acted. 

Neville,  J.,  in  In  re  Brazilian  Rubber  Plantations  and  Estates 
Limited , [1911]  1 Ch.  425,  at  p.  438,  makes  a remark  which  it  is 
fair  to  bear  in  mind:  “ Business  men  have  very  frequently  to  act 
on  information  derived  from  interested  persons.’ ’ 

There  is  disclosed  in  the  evidence  of  both  Sheriff  and  Merritt, 
particularly  in  that  of  the  latter,  just  the  usual  perfunctory  and 
half-interested  attention  which  the  business  of  a company  managed 
by  some  one  else  always  gets.  While  it  may  strike  one,  as  it  did 
Middleton,  J.,  as  evincing  neither  “reasonable  intelligence”  nor 
“diligent  attention,”  I cannot  regard  it  as  indicating  either  wilful 
blindness  or  that  absence  of  any  care  or  discretion  which  must 


App.  Div. 
1917 

Re 

Owen 

Sound 

Lumber 

Co. 

Hodgins,  J.A. 


424 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1917 

Re 

Owen 

Sound 

Lumber 

Co. 

Hodgins,  J.A. 


[VOL. 


render  directors  liable  for  misfeasance.  Sheriff  had  more  acquaint- 
ance with  the  transactions,  and  seems  to  have  been  satisfied  with 
the  way  the  company  was  progressing. 

The  best  test,  perhaps,  is  to  consider  the  effect  of  these  state- 
ments upon  three  men  who  were  paid  for  examining  and  forming  a 
judgment  and  opinion  on  them. 


Kilbourn,  who  is  a wealthy  man,  a director  and  shareholder  in 
quite  a number  of  companies,  paid  $10,000  in  cash  for  his  100 
shares  of  stock  on  the  9th  May,  1911,  and  went  on  a guaranty  to 
the  bank  for  $20,000.  He  said  that,  previous  to  doing  so,  he  sent 
an  employee  of  his,  Todd,  a skilled  accountant,  to  make  an  examin- 
ation and  a report  of  the  company’s  affairs.  He  did  so,  and  re- 
ported that  “ everything  was  in  first-rate  shape.”  At  that  date 
the  first  annual  meeting  had  taken  place,  and  its  statement  had 
been  presented,  shewing  profits  of  over  $40,000. 

Armstrong,  whom  Kilbourn  regards  as  a very  careful  auditor 
and  as  discharging  his  duties  with  care  and  great  circumspection, 
was  a witness  before  the  Local  Master.  He  audited  the  statements 
for  1910-11  and  1911-12  during  the  fall  of  1913,  and  has  certified 
them  as  correct.  He  is  an  accountant  who  has  audited  for  various 
concerns  in  Ontario,  and  is  also  town  treasurer.  Ho  says  that 
what  he  did  here  did  not  differ  from  what  he  ordinarily  did  in  audit- 
ing, and  that  he  would  have  taken  the  inventories  for  the  lumber 
throughout  the  Province.  This,  he  says,  is  the  normal  way  of 
doing  things.  He  finds  no  fault  with  the  bookkeeping,  or  with 
the  records  of  the  transactions,  and  says  that  what  he  found  was 
customary  and  ordinary.  He  says  that  he  would  not  usually 
take  estimates  of  profits  on  lumber,  but  would  put  the  lumber 
at  cost;  yet  the  former  is  exactly  what  he  did  here,  and  it  is  this 
very  fault  that  is  found  with  these  statements  which  he  has 
certified. 

Mulholland,  to  whom  I have  referred,  when  called  as  a witness 
by  the  liquidator,  is  questioned  as  to  the  statements  of  1910-11, 
1911-12,  and  1912-13.  He  examined  only  some  of  the  contracts 
upon  which  estimated  profits  were  based,  and  says  it  is  difficult  to 
verify  the  number  of  feet  in  each  case — a difficulty  which  would  of 
course  prevent  any  accurate  result.  He  made  the  profits  for  the 
first  year,  after  all  corrections  had  been  made,  to  be  $7,642.36, 
which  would  have  justified  the  10  per  cent,  dividend.  He  admits 
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that  in  arriving  at  that  figure  he  is  depending  on  some  one  else’s 
values  for  the  lumber.  In  1911-12,  he  first  made  the  net  profits 
$16,767.01;  but  afterwards,  on  getting  some  further  information, 
turns  this  into  a loss  of  $1,360.69.  The  cause  of  this  reduction 
as  first  given  is  important.  It  is  made  only  because  the  working 
out  of  the  sales  in  the  succeeding  years  shew  overvaluation  in  the 
lumber  account.  But  this  is  judging  by  after  results,  and  not  by 
the  books  or  records  at  the  time.  On  the  second  occasion,  the 
witness  deducts  $18,127,  because  it  appears  to  be  a “memo.,” 
and  because  it  looked  like  an  estimate. 

In  1912-13,  he  makes  the  loss  $27,312.99,  but  seems  uncer- 
tain whether  $22,000  of  it  should  be  charged  to  1911-12  or  not, 
and  afterwards  states  it  at  $11,871.72.  His  evidence  may  readily 
be  compressed  into  a few  extracts: — 

“Q.  128.  You  would  say  that  a dividend  of  $7,624  should  be 
declared?  A:  There  are  ways,  by  comparison  between  years.  It 
would  be  almost  impossible  here  because  this  is  the  first  year  of 
the  company,  but  most  years  by  comparison  you  are  able  to  tell 
whether  the  inventory  is  fairly  valued  in  most  businesses.  It 
would  perhaps  be  difficult  to  do  that  in  this  business,  and  we 
usually  make  it  a point  to  have  the  inventories  certified  by  the 
persons  responsible. 

“Q.  129.  That  is  what  you  have  to  depend  on?  A.  Not  alto- 
gether. If  you  see  anything  that  stares  you  in  the  face  and  you 
don’t  think  it  is  right  then  it  is  up  to  yofi  to  make  investigations, 
but  take  the  ordinary  inventory  and  it  is  the  proper  thing  to  have 
it  certified  by  the  persons  responsible,  and  then  take  it  as  being 
correct.” 

“Q.  137.  You  would  have  certified  to  profits  for  that  year 
(1911-12)  of  $16,767.01?  A.  Yes,  provided  there  was  no  change 
made  in  the  inventory  after  further  investigation. 

“Q.  138.  Would  you  have  further  investigated?  A.  I would, 
that  year,  because  we  had  the  percentage  of  the  previous  year  to 
go  by  in  order  to  verify  whether  the  inventory  was  right.” 

“Q.  141.  You  don’t  know  whether  you  could  certify  to  $16,- 
767.01  or  not?  A.  No. 

“Q.  142.  You  mean  to  say  that  if  the  officers  had  certified  to 
the  inventory  you  would  not  then  have  accepted  that?  A.  If 
they  had  certified  the  inventories,  I would,  provided  there  was 
nothing  in  there  that  I thought  was  absolutely  wrong.” 
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“Q.  149.  I asked  you  how  much  you  would  shrink  the  profits, 
$16,767.01,  which  you  have  given,  in  view  of  what  you  know  now? 
A.  If  I was  able  to  go  through  that  inventory,  I might  find  some- 
thing in  that  to  assist  me,  but  I can’t  say  now.” 

“Q.  168.  Look  at  this  statement,  1913,  produced  at  the  annual 
meeting  by  the  officers  of  the  company,  shewing,  as  this  shews, 
a profit  of  $7,000  and  a surplus  of  $14,590.  In  your  opinion,  the 
directors  did  the  natural  thing  and  declared  a dividend  ? A.  Well, 
if  they  wanted  to  take  it  that  way  they  could  declare  a dividend, 
but  I think  they  ought  to  have  taken  care  to  have  it  properly 
audited. 

“Q.  169.  Without  then  going  behind  these  figures,  they  ought 
to  have  declared  a dividend?  A.  I think  it  should  have  been  an 
audited  statement.  At  least  they  would  have  been  exercising 
more  care  to  do  it  that  way.  I am  not  going  to  say  whether  they 
have  to  have  it  audited  or  not.  ” 

These  three  witnesses  illustrate  just  how  little  use  an  examina- 
tion by  any  of  the  directors  would  have  been.  One  accountant 
is  perfectly  satisfied,  and  his  employer  invests  $10,000  on  the 
faith  of  his  examination,  only  to  lose  it;  the  other  certifies  two  of 
the  statements,  after  having  had  access  to  everything;  and  the 
third,  who  investigates  after  the  insolvency  and  with  all  the  in- 
formation before  him,  is  unable  to  satisfy  himself  of  the  real  re- 
sults of  the  operations  up  to  April,  1912,  or  April,  1913,  the  crucial 
dates. 

It  must  be  frankly  recognised  that  balance-sheets  to  be  illumin- 
ating must  go  much  deeper  than  the  usual  audit  requires.  They 
must  and  should  include  the  real  value  of  the  assets,  a thing  prac- 
tically impossible  to  be  got  at  in  a business  where  its  belongings  are 
not  near-by,  tangible,  and  readily  valued.  This  essential  basis  is 
usually  omitted,  its  place  being  filled  by  items  resting  on  second- 
hand information.  The  terminology  used  by  accountants  may  be 
an  aid  to  their  business,  but  it  is  a barrier  to  understanding. 
I am  quite  convinced  that  these  directors  accepted  and  honestly 
believed  the  statements  they  saw;  and  that,  had  they  been  audited 
by  Armstrong,  who  was  appointed  to  that  office,  no  further  light 
would,  under  the  circumstances  of  this  particular  business,  have 
reached  their  brains  or  permeated  their  intelligence. 

The  payment  of  large  sums  to  the  directors  for  giving  guar- 
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anties  to  the  bank,  contemporaneously  with  the  earning  of  extra- 
ordinary profits,  is  mentioned  as  an  indication  of  wilful  blindness 
or  want  of  care  and  discretion.  Having  regard  to  the  fact  that  the 
directors  were  honest,  there  is  an  apparent  difficulty  in  holding 
that  their  blindness  or  carelessness  was  wilful.  As  a matter  of 
fact  the  arrangement  with  Merritt  was  made  shortly  after  he 
joined  the  company,  though  not  formally  binding  on  the  com- 
pany. He  gave  the  guaranty,  and  remained  liable  upon  it,  not 
asking  for  the  $2,500,  but  expecting  and  intending  it  to  be  credited 
upon  his  stock.  So  that  it  cannot  be  said  that  this  payment  had 
its  inception  at  the  time  the  only  extraordinary  dividend  was  paid 
or  contemplated,  or  the  earnings  thought  to  justify  it  were  de- 
clared. The  money  was  not  paid  or  credited  until  April,  1914. 

The  liquidator,  however,  contends  that  liability  is  estab- 
lished because  these  accounts  were  not  audited  as  required  by 
sec.  123  of  7 Edw.  VII.  ch.  34.  A balance-sheet  was  in  fact  laid 
before  the  shareholders  in  1911,  1912,  and  1913,  but  not  one  which 
had  been  audited.  At  the  shareholders’  meeting  on  the  12th 
April,  1911,  Armstrong  was  appointed  auditor  for  1910-11  and 
1911-12.  His  rights  and  duties  are  prescribed  by  sec.  130  of  7 
Edw.  VII.  ch.  34,  and  by  by-law  1,  sec.  25,  of  the  company.  This 
meeting  in  1911  was  the  first  annual  general  meeting  of  the  com- 
pany, at  the  end  of  their  first  year  of  business,  and  the  balance- 
sheet  presented  then,  pursuant  to  sec.  36  of  7 Edw.  VII.  ch.  34, 
could  not  have  been  certified  by  the  auditor  unless  he  had  exam- 
ined it  before  his  appointment.  Armstrong  was  notified  by 
Sheriff,  the  secretary-treasurer,  and  asked  to  go  through  the  books, 
but  he  did  not  then  accept  the  office.  Merritt  says  he 'brought 
the  matter  up,  and  at  each  meeting  he  was  told  that  the  work  to 
be  done  by  the  auditor  would  be  attended  to.  Kilbourn’s  re- 
collection from  his  conversation  with  Armstrong  in  1913  was  that 
he  had  never  finished  his  work,  but  had  done  a good  deal  of  it. 
He,  however,  did  nothing  till  the  autumn  of  1913,  and  then  in 
the  way  previously  mentioned.  As  I have  pointed  out,  if  he  had 
duly  reported,  and  his  report  had  been  laid  before  the  share- 
holders, they  would  not  have  been  any  the  wiser  as  to  the  details 
now  said  to  be  misleading. 

The  statutory  provisions  as  to  an  auditor’s  report  at  the 
date  of  the  shareholders’  meeting  on  the  10th  April,  1912,  are 
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to  be  found  in  7 Edw.  VII.  ch.  34,  secs.  36  and  123  to  130,  and 
they  are  substantially  repeated  in  2 Geo.  V.  ch.  31,  in  secs.  43 
and  125  to  133.  Under  them,  the  shareholders  elect  the  auditor, 
the  directors’  right  to  do  so  ceasing  at  the  first  general  meeting. 
The  auditor  has  the  right  of  access  to  the  books,  accounts,  and 
vouchers,  and  may  require  explanations  from  the  directors,  and 
he  is  to  make  a report  to  the  shareholders  on  the  accounts  ex- 
amined by  him  and  on  every  balance-sheet  during  his  tenure  of 
office,  and  his  report  is  to  be  read  at  the  general  meeting.  He 
is  also  to  sign  a certificate  stating  whether  his  requirements  have 
been  complied  with.  Beyond  the  statutory  enactment*  that 
the  accounts  shall  be  examined  once  at  least  in  every  year,  and 
the  correctness  of  the  balance-sheet  ascertained  by  the  auditor, 
there  is  no  direction  as  to  the  duties  of  the  directors  in  relation 
to  compelling  an  audit  or  report.  They  are  bound  under  see. 
130  of  ch.  34,  7 Edw.  VII.,  to  give  such  explanation  and  informa- 
tion as  the  auditor  requires,  and  are  also  to  lay  before  the  annual 
meeting  the  report  of  the  auditor.  Under  the  company’s  by-law 
1 (25)  the  duty  of  the  auditor  is  to  examine  and  audit  all  books, 
vouchers,  accounts,  and  dockets  of  the  company,  and  to  make  a 
report  on  the  balance-sheet  and  abstract  of  the  company’s  affairs 
“as  soon  after  the  close  of  the  financial  year  as  possible.” 


The  balance-sheets  of  the  company  in  1911,  1912,  and  1913, 
comprise  within  them  the  information  required  by  sec.  36,  ex- 
cept in  not  setting  out  the  debts  owing  by  the  directors  as  such, 
although  those  debts  on  stock  are  now  shewn  to  be  part  of  the 
bills  receivable.  The  proper  books  were  kept,  and  properly 
kept. 

Auditors  were,  as  it  appears,  appointed  for  1910-11,  1911-12, 
and  1912-13.  One  did  not  act  at  all,  and  the  other  only  long 
after  the  date  of  his  appointment.  Hence,  no  auditors’  report 
was  laid  before  the  shareholders,  nor  did  the  directors  see  that  the 
accounts  were  examined  and  the  correctness  of  the  balance-sheet 
ascertained  by  the  auditor  appointed  by  the  shareholders  until 
the  autumn  of  1913,  as  to  those  for  1911  and  1912. 

In  view  of  the  absence  of  any  express  power  to  compel  an 
examination  or  report,  the  question  arises:  Does  the  absence  Of 
such  an  examination  and  report  involve  the  necessary  conclusion 
that  there  was  wilful  inattention  to  duty  sufficient  to  amount  to 
misfeasance? 
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I am  unable  to  think  that  it  does.  The  cases  laying  down  the 
principles  which  this  Court  should  follow  are  Dovey  v.  Cory, 
[1901]  A.C.  477,  and  Prefontaine  v.  Grenier,  [1907]  A.C.  101. 
To  them  may  be  added,  as  dealing  with  the  same  subject,  the 
following:  Bloom  v.  National  United  Benefit  Savings  and  Loan  Co. 
(1897),  152  N.Y.  114;  and  Stavert  v.  Lovitt  (1908),  42  N.B.R.  449. 

In  Dovey  v.  Cory,  Lord  Halsbury,  L.C.,  prefaces  his  remarks 
by  saying  (pp.  481,  482)  that  “there  is  no  doubt  that  there  were 
balance-sheets  laid  before  meetings  of  the  shareholders  which,  to 
use  the  language  of  the  articles  of  association,  were  not  proper 
and  which  did  not  truly  report  as  to  the  state  and  condition  of 
the  company,  and  did  not  comply  with  the  requirements  of  the 
articles  in  question  in  respect  of  the  particular  sum  which  the 
directors  recommended  as  dividend  that  it  should  be  paid  out  of 
profits.”  Lord  Davey  (p.  490)  refers  specifically  to  the  cases 
where  the  directors  had  not  followed  the  directions  of  the  articles 
of  association. 

In  Ranee's  Case  (1870),  L.R.  6 Ch.  104,  the  Lords  Justices 
were  considering  whether  a balance-sheet  submitted  under  num- 
ber 112  of  the  articles  of  association  shewed  as  accurately  as  cir- 
cumstances would  permit  the  financial  position  of  the  company  up 
to  that  date.  Lord  Justice  Mellish  says  (p.  122)  that  no  profit 
and  loss  account  up  to  a definite  day  was  ever  made  out  at  all, 
and  the  directors  did  not  profess  to  be  dividing  a profit  which 
had  been  earned  up  to  a particular  day.  He  therefore  holds 
that  a declaration  of  bonus  “without  any  profit  or  loss  account 
having  been  made  out  is  a mala  fide  proceeding  upon  the  part 
of  the  directors  within  the  165th  (misfeasance)  section.”  The 
other  Lord  Justice,  Sir  W.  M.  James,  says  of  the  directors  (p.  118) 
that  “they  might  as  well  have  put  before  the  meeting  a sheet  out 
of  a newspaper.  ” 

In  Leeds  Estate  Building  and  Investment  Co.  v.  Shepherd,  36 
Ch.  D.  787,  it  is  stated  at  p.  791  that,  in  the  view  of  the  Court,  it 
must  have  been  obvious  to  men  of  business  that  there  was  nowhere 
any  such  statement  of  income  and  expenditure  as  was  required  by 
the  articles;  and  Mr.  Justice  Stirling  remarks  that  the  preparation 
of  such  statement  was  perfectly  feasible. 

Lord  Davey  in  Dovey  v.  Cory  sums  up  his  view  in  this  way,  at  p. 
493:  “The  appellant  has  not  made  out  to  my  satisfaction  that 
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the  respondent  wilfully  (as  that  term  is  explained  in  the  cases  I 
have  referred  to)  misappropriated  the  company’s  funds  in  pay- 
ment of  dividends.  ” 

The  difficulty  to  my  mind  lies  in  endeavouring  to  extend  the 
cases  to  which  Lord  Davey  referred  to  the  facts  of  this  case. 
Here  it  cannot  be  said  that  the  balance-sheets,  which  contained 
the  statutory  requirements,  save  in  one  item,  not  material  to  the 
question,  were  in  fact  not  balance-sheets  at  all.  The  dereliction 
from  duty  of  these  directors,  if  it  existed  at  all,  was  in, accepting 
incorrect  and  misleading  statements  without  themselves  investi- 
gating their  accuracy,  and  it  is  at  this  point  that  the  remarks  of 
Lord  Halsbury  in  Dovey  v.  Cory  seem  peculiarly  applicable.  He 
says  at  p.  485:  “The  charge  of  neglect  appears  to  rest  on  the 
assertion  that  Mr.  Cory,  like  the  other  directors,  did  not  attend  to 
any  details  of  business  not  brought  before  them  by  the  general 
manager  or  the  chairman,  and  the  argument  raises  a serious 
question  as  to  the  responsibility  of  all  persons  holding  positions 
like  that  of  directors,  how  far  they  are  called  upon  to  distrust 
and  be  on  their  guard  against  the  possibility  of  fraud  being  com- 
mitted by  their  subordinates  of  every  degree.  It  is  obvious  if 
there  is  such  a duty  it  must  render  anything  like  an  intelligent 
devolution  of  labour  impossible.  Was  Mr.  Cory  to  turn  him- 
self into  an  auditor,  a managing  director,  a chairman,  and  find  out 
whether  auditors,  managing  directors,  and  chairmen  were  all 
alike  deceiving  him?  That  the  letters  of  the  auditors  were  kept 
from  him  is  clear.  That  he  was  assured  that  provision  had  been 
made  for  bad  debts,  and  that  he  believed  such  assurances,  is  in- 
volved in  the  admission  that  he  was  guilty  of  no  moral  fraud;  so 
that  it  comes  to  this,  that  he  ought  to  have  discovered  a network 
of  conspiracy  and  fraud  by  which  he  was  surrounded,  and  found 
that  his  own  brother  and  the  managing  director  (who  have  since 
been  made  criminally  responsible  for  frauds  connected  with  their 
respective  offices)  were  inducing  him  to  make  representations 
as  to  the  prospects  of  the  concern  and  the  dividends  properly 
payable  which  have  turned  out  to  be  improper  and  false.  I 
cannot  think  that  it  can  be  expected  of  a director  that  he  should 
be  watching  either  the  inferior  officers  of  the  bank  or  verifying  the 
calculations  of  the  auditors  himself.  The  business  of  life  could 
not  go  on  if  people  could  not  trust  those  who  are  put  into  a posi- 
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tion  of  trust  for  the  express  purpose  of  attending  to  details  of 
management.  ” 

Unless  it  can  be  asserted  that  it  is  the  duty  of  an  auditor, 
appointed  under  our  statute,  himself  to  investigate  and  become 
responsible  for  the  correctness  of  the  items  of  the  balance-sheet, 
both  in  relation  to  the  books  and  to  the  proper  intrinsic  or  com- 
mercial value  of  the  assets  described,  then  the  presence  of  the 
auditor’s  statements  and  report  would  not  have  helped  matters. 
If  so,  its  absence  could  not  make  the  misapplication  of  the  funds 
to  dividends  wilful. 
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In  view  of  the  decisions  in  England,  a review  of  which  will  be 
found  in  In  re  Republic  of  Bolivia  Exploration  Syndicate  Limited , 
[1914]  1 Ch.  139,  by  Astbury,  J.,  at  p.  172  et  seq.,  it  cannot  be 
said,  having  regard  to  what  the  auditor  Armstrong  actually  did, 
that  the  circumstances  disclosed  in  evidence  in  this  case  were 
such  as  would  at  the  time  have  caused  the  directors  to  discredit 
the  items  in  the  books  and  statements. 

I do  not  understand  that  cases  such  as  Leeds  Estate  Building 
and  Investment  Co.  v.  Shepherd  (ante)  proceed  upon  the  principle 
that,  unless  the  articles  of  association,  or  under  our  law  the  statute, 
are  followed  as  to  the  form  and  contents  of  the  balance-sheet  and 
as  to  the  auditor’s  report,  liability  necessarily  follows.  The 
effect  of  the  absence  of  these  requirements  has,  no  doubt,  to  be 
met  by  those  who  are  charged  with  misfeasance.  There  is  in  our 
statute  no  requirement  that  an  auditor  shall  be  skilled  nor  that 
he  shall  value  the  assets.  It  would  be,  I think,  most  unwise  to 
hold  that  the  mere  absence  of  an  auditor’s  report,  without  regard  to 
its  value  or  its  relevancy  to  the  matters  in  issue,  is  to  be  regarded  as 
finally  settling  the  question  of  responsibility.  The  duties  of  an 
auditor  are  nowhere  better  expressed  than  by  Lindley,  L.J.,  in 
In  re  London  and  General  Bank  (No.  2),  [1895]  2 Ch.  673,  at  p. 
683:  “He  must  be  honest — i.e.,  he  must  not  certify  what  he 
does  not  believe  to  be  true,  and  he  must  take  reasonable  care  and 
skill  before  he  believes  what  he  certifies  is  true.  What  is  reason- 
able care  in  any  particular  case  must  depend  upon  the  circum- 
stances of  that  case.  . . . An  auditor  is  not  bound  to  exer- 

cise more  than  reasonable  care  and  skill,  even  in  a case  of  suspicion, 
and  he  is  perfectly  justified  in  acting  on  the  opinion  of  an  expert 
where  special  knowledge  is  required.” 
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The  absence  of  the  auditor’s  report  provided  for  by  the  statute 
is  one  of  the  circumstances  to  be  weighed  in  determining  whether, 
in  the  words  of  Lord  Davey,  the  directors  “wilfully  misappro- 
priated the  company’s  funds  in  payment  of  dividends.” 

If  the  Legislature  had  provided  that  the  auditor  should  be 
skilled  in  figures,  and  that  he  should  report  not  merely  book 
values  but  actual  values,  or  had  made  some  provision  for  ensuring 
that  the  auditor’s  report  should  be  a document  of  known  value, 
and  had  enacted  that,  unless  presented  to  the  shareholders,  the 
directors  should  be  liable  for  such  dividends  as  were  paid  out  of 
capital,  there  would  be  eliminated  many  of  the  elements  that 
have  now  to  be  considered.  There  are,  I know,  great  objections 
of  a most  practical  kind  against  the  making  of  such  a provision. 
But,  unless  it  be  done,  there  is  no  escape  from  the  necessity 
of  considering  how  far  the  absence  of  the  report  of  an  auditor, 
who  is  not  required  to  know  anything  about  either  figures  or 
values,  has,  in  fact,  contributed  to  the  shareholders’  loss. 

In  this  case  I am  unable  to  come  to  the  conclusion  that  Sheriff 
and  Merritt  can  be  properly  described  as  having  exercised  no  judg- 
ment as  mercantile  men  upon  the  materials  which  were  put  before 
them.  I think  they  did  so,  and  that,  had  an  auditor’s  report  such 
as  Armstrong  would  prepare  been  at  hand,  it  would  not  have  dis- 
closed to  them  either  the  fraud  or  the  undue  optimism,  of  which 
Rowland  was  guilty. 

Directors  in  Ontario  are  prohibited  from  paying  dividends 
(1)  when  the  company  is  insolvent  (2)  or  which  render  the  com- 
pany insolvent  or  (3)  which  diminish  the  capital  itself.  The 
latter  is  the  provision  said  to  have  been  broken  in  this  case.  The 
evidence  of  the  assignee  is  that  the  present  assets  amount  to 
$15,214.50.  No  attempt  has  been  made  to  shew  what  was  the 
real  capital  of  this  company  when  these  dividends  were  paid,  and 
how  much  it  was  reduced  by  these  payments,  except  by  such 
evidence  as  I have  outlined  as  coming  from  Mulholland.  The 
amount  of  $10,000  was  the  agreed  value  of  the  assets  taken  over 
from  Rowland,  and  was  capital;  $500  was  paid  by  Merritt  and 
$10,000  by  Kilbourn;  but  how  much  of  this  or  any  additional  pay- 
ments on  capital  account  were  lost  in  trading,  and  when  and  how 
much  by  these  dividend  payments,  is  not  shewn  by  any  state- 
ment. 
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Mr.  Justice  Middleton  felt  this  difficulty,  and  referred  it 
back  for  proper  ascertainment,  and  I am  informed  by  him  that 
the  figures  in  his  judgment  are  those  agreed  to  by  the  parties. 
With  all  the  mass  of  detail  gone  into  and  laboriously  proved, 
it  seems  remarkable  that  the  fact  on  which  the  liquidator  depends 
should  not  have  received  some  more  attention.  Reference  to 
the  statements  ptoved,  and  to  the  Master’s  reasons,  shews  that 
all  parties  were  dealing  with  the  financial  operations  throughout 
without  an  attempt  to  distinguish  capital  from  income.  There 
never  was  a capital  of  $45,000  or  of  $60,300  except  in  the  imagina- 
tion of  the  parties.  The  Master  says  that  the  $10,000  paid  in 
by  Kilbourn  was  more  than  two-thirds  of  the  actual  money  put 
into  the  concern,  and  he  also  says  that  the  net  assets  originally 
taken  over  were  under  $4,000. 

I mention  these  facts  to  shew  how  difficult  it  is  to  say  just 
what  was  the  real  capital  at  the  dates  when  the  dividends  were 
paid.  Was  it  the  real  value  of  the  assets  taken  over  plus  the  cash 
afterwards  paid,  less  trading  losses,  or  is  it  the  whole  subscribed 
capital,  or  only  that  for  which  the  company  held  notes?  If  I had 
been  inclined  to  hold  the  parties  liable,  it  would  have  been  neces- 
sary to  refer  the  matter  back  to  the  Master  to  ascertain  the  capital 
from  time  to  time  and  by  how  much  these  dividends  had  depleted 
it.  The  difficulties  surrounding  this  question  are  very  fully  dis- 
cussed in  Buckley’s  Companies  Acts,  9th  ed.,  p.  652,  and  are 
forcibly  pointed  out  in  Dovey  v.  Cory,  [1901]  A.C.  at  p.  487.  I 
think  the  appeal  of  Sheriff  and  Merritt  should  be  allowed  with 
costs. 
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(3)  Dividends  paid  18th  April,  1913,  $6,300. 

The  Local  Master  held  that  the  two  Rowlands,  Merritt,  and 
Kilbourn  were  not  iiable.  Middleton,  J.,  reversed  this.  Merritt 
and  Kilbourn  appeal.  For  the  reasons  I have  already  given, 
which  apply  to  Kilbourn  and  Merritt  in  this  year,  and  even  more 
strongly  to  Kilbourn  than  to  Merritt,  I think  their  appeal  should 
be  allowed  with  costs.  # 

(4)  $6,000,  being  moneys  voted  on  llfii  April , 1914- — $2,500  to  W. 
H.  Merritt,  $3,000  to  H.  E.  Rowland,  $ 500  to  J.  M.  Rowland — 
for  guaranteeing  indebtedness  to  bank. 

These  have  been  disallowed  by  the  Master  and  Middleton, 
J.;  the  liquidator  appeals. 
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As  to  Merritt,  the  learned  Master  holds  that  this  payment  to 
him  was  reasonable,  that  the  bargain  to  pay  was  within  Rowland’s 
authority  as  manager;  that  a by-law  was  not  necessary;  but,  if  it 
was,  then  sec.  91  of  2 Geo.  V.  ch.  31,  disabling  a director  from 
voting  upon  a contract  in  which  he  is  interested,  does  not  apply. 
Middleton,  J.,  simply  holds  that  the  payment  of  this  sum  is  not  a 
misfeasance  within  the  section. 


The  evidence  is  conflicting  as  to  the  bargain  to  pay  Merritt 
for  giving  this  guaranty.  Rowland  places  it  some  time  after  the 
bond  was  given.  When,  on  the  14th  April,  1914,  the  resolution 
was  passed  to  pay  Merritt  $2,500,  it  would  look  more  like  an  at- 
tempt to  substitute  something  for  the  dividend  which  the  directors 
had  just  decided  to  pass.  If  applied  on  Merritt’s  stock,  it  relieves 
him  of  liability  to  that  extent,  and  he  admits  that  he  was  dis- 
cussing the  sale  of  his  stock  to  Rowland.  The  Master,  however, 
finds  that  there  was  an  agreement  to  pay  him  if  he  went  on  the 
bond,  and  he  did  so  for  one  year,  and  then  he  says  it  ran  on  for 
two  more. 


I find  myself  unable  to  agree  with  the  Master  in  his  construc- 
tion of  secs.  90  and  91  of  2 Geo.  V.  ch.  31,  formerly  secs.  88  and 
89  of  7 Edw.  VII.  ch.  34.  He  holds  that  they  apply  only  to  vendor 
and  purchaser  agreements. 

The  former  provides  that  no  by-law  for  the  payment  of  a direc- 
tor shall  be  valid  or  acted  upon  unless  passed  at  or  confirmed  by  a 
general  meeting.  The  latter  (sub-sec.  (1))  prohibits  a director 
from  voting  “in  respect  of  any  contract  or  arrangement  made  or 
proposed  to  be  entered  into  with  the  company  in  which  he  is 
interested  either  as  a vendor,  purchaser  or  otherwise.”  It  also 
deals  (sub.  sec.  (2))  with  contracts  or  arrangements  proposed  to 
be  made  with  the  company,  and  provides  that  any  director  in 
any  way  interested  therein  shall  disclose  the  nature  of  his  interest 
at  the  meeting  at  which  such  contract  or  arrangement  is  deter- 
mined on.  If  he  discloses  the  nature  of  his  interest  and  refrains 
from  voting,  he  is  not  accountable,  by  reason  of  his  fiduciary 
relationship  existing,  for  any  profit  realised  by  such  contract  or 
arrangement. 

In  this  case  the  original  arrangement  was  made  with  Rowland 
as  manager  alone.  The  Master  thinks  that  the  making  of  this 
agreement  was  within  the  manager’s  powers,  and  so  bound  the 
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company.  But  it  seems  to  me  that  so  to  hold  would  nullify  the 
statute.  If  it  did  bind  the  company,  then  it  need  not  come  before 
a meeting  of  directors  at  all,  and  so  the  prohibition  would  be 
ineffective.  Nor  is  the  statute  limited,  as  the  Master  decides,  to 
cases  of  vendor  and  purchaser,  because  the  words  “or  otherwise” 
widen  its  scope  to  include  any  contract  or  arrangement. 

When,  therefore,  the  matter  came  up  before  the  meeting  of 
the  14th  April,  1914,  it  did  so  for  the  purpose  of  binding  the  com- 
pany to  pay  a certain  sum,  the  amount  of  which  had  not  been 
fixed,  and  it  would  be  competent  for  the  directors  to  agree  or  to 
disagree  to  the  amount  of  the  proposed  payment,  even  if  the 
manager  had  promised  to  pay  something.  The  resolution  then 
passed,  and  not  the  antecedent  agreement  with  the  manager,  is 
admittedly  the  reason  why  the  payment  of  this  particular  sum  was 
in  fact  made,  and  I do  not  think  it  is  competent  for  the  three  direc- 
tors then  present  to  attempt  to  ignore  it  or  the  result  accomplished 
by  its  passage.  ' Merritt  was  interested  in  respect  of  this  con- 
tract, which  was  either  made  or  was  then  proposed  to  be  made  with 
the  company.  The  fact  that  he  had  gone  on  the  bond,  and  there- 
fore had  performed  his  part  of  the  contract,  does  not  alter  this 
position,  at  all  events  so  far  as  the  amount  of  the  payment  is  con- 
cerned. In  Re  Bolt  and  Iron  Co .,  Livingstone’ s Case  (1887-9),  14 
O.R.  211,  16  A.R.  397,  the  services  had  actually  been  rendered, 
and  yet  the  statute  was  held  to  be  a bar,  and  Livingstone  was 
compelled  to  repay  the  amount  wrongfully  withdrawn  by  him  as 
payment  for  such  services.  In  Lindley  on  Companies,  6th  ed.,  p. 
517,  it  is  stated  that  it  is  clearly  settled  that  the  directors  of  a 
company  cannot,  without  its  consent,  make  a profit  in  the  course  of 
business  transacted  with  it  or  for  it.  In  Liquidators  of  the  Imperial 
Mercantile  Credit  Association  v.  Coleman  (1873),  L.R.  6 H.L.  189, 
a director  was  held  to  be  accountable  for  any  profit  made  by  him, 
both  when  acting  for  the  company,  and,  when  acting  for  himself, 
when  he  proposes  a contract  from  the  execution  of  which  he  will 
derive  a profit.  I think  this  view  is  in  conformity  with  what 
Street,  J.,  in  Birney  v.  Toronto  Milk  Co.  (1902),  5 O.L.R.  1,  called 
the  “broad  and  wholesome  interpretation”  of  the  statute  which 
prevents  recovery  for  any  services  rendered  to  the  company  by  a 
director  without  the  shareholders’  sanction. 

Merritt’s  vote  was  therefore  something  prohibited  under  sec. 
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91(1);  and  as,  even  if  his  disclosure  was  ample,  he  did  not  refrain 
from  voting,  he  loses  the  benefit  of  the  relief  given  by  sec.  91(2). 

The  payment  was  a breach  of  trust  so  far  as  Merritt  was  con- 
cerned. It  dealt  with  the  funds  of  the  company,  which  could  not 
be  lawfully  applied  to  the  purpose  which  the  resolution  contem- 
plated. Any  disclosure  by  Merritt  may  be  said  to  be  unnecessary, 
as  the  parties  each  knew  all  about  the  matter,  but  Merritt  admits 
an  interest  which  he  did  not  state,  i.e.,  the  belief  that  Rowland 
would  buy  his  stock  if  it  were  passed.  He  contends  that  that 
made  no  difference,  because,  if  the  $2,500  was  not  applied  on  his 
stock,  Rowland,  if  he  bought,  would  have  to  pay  it  to  the  company. 
But  I think  this  is  more  plausible  than  real,  because  there  might 
have  been  a very  considerable  difficulty  in  his  inducing  Rowland, 
who  knew  the  state  of  the  company,  to  buy  stock  if  the  liability 
was  speedily  to  be  collected  by  a liquidator,  instead  of  its  amount 
being  merged  in  the  stock  itself.  If  credit  were  given,  it  would 
have  been  easy  for  Merritt  and  Rowland  to  come  to  a compromise 
figure  based  on  the  real  value  of  the  stock,  which  would  represent 
all  that  Rowland  would  have  to  finance. 


I cannot,  however,  see  how  Merritt  can  be  held  liable  for  the 
amounts  then  voted  for  the  Rowlands.  His  liability  for  the  pay- 
ment to  him,  however  arrived  at,  is  for  an  amount  paid  to  and  re- 
ceived by  him  in  relief  of  his  liability  in  stock.  But  he  says  he 
thought  the  company  was  then  solvent,  and  the  Master  has  be- 
lieved him.  This  is  no  defence  in  his  own  case,  but  it  is  important 
as  to  the  others.  He  had  the  right  to  vpte  on  the  motion  as  to  the 
others,  unless  it  can  be  held  to  be  a concerted  scheme.  But  the 
resolution  became  ineffective  when  not  confirmed  by  the  share- 
holders. The  notice  given  was  one  day  too  short  under  the  by- 
laws, and  in  any  case  it  would  be  impossible  to  hold  that  the 
two  brothers  and  the  wife  of  one  could  as  shareholders  ratify  these 
payments.  If  they  took  the  money  under  a resolution  which  was 
of  no  legal  force,  they  must  repay  it;  but  it  would  be  going  very 
far  to  hold  that  voting  for  a resolution  which  failed,  as  this  one 
did,  in  having  any  binding  effect  because  not  confirmed,  constitutes 
misfeasance  under  the  statute. 


I think  that  the  appeal  of  the  liquidator  should  succeed  as  to 
Merritt’s  $2,500  and  as  to  the  $3,000  to  Rowland  and  $500  to  his 
brother.  The  appeal  as  to  them  individually  should  be  allowed. 
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(5)  $ 600  and  $500,  being  increases  in  the  salaries  of  the  Rowlands 
for  1914,  voted  14th  April,  1914- 
The  Master  disallowed  this  claim;  Middleton,  J.,  affirmed  this. 
The  liquidator  appeals.  The  Master  has  decided  that  the  resolu- 
tion purporting  to  be  moved  by  Merritt  relative  to  these  payments 
was  not  in  fact  moved  by  him,  but  inserted  in  the  minutes  after- 
wards by  Rowland.  My  conclusion  from  the  evidence  would 
have  been  different,  but  this  is  a question  which  clearly  involves 
the  value  and  truthfulness  of  the  evidence  given  by  the  parties 
concerned.  In  such  a^ase  the  rule  is  not  to  disturb  the  Master's 
finding.  It  is  concurred  in  by  Middleton,  J.,  an  additional  reason 
in  its  favour.  This  branch  of  the  appeal  will  be  dismissed  with 
costs. 

Orders  below  varied. 
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Re  Bayliss  and  Balfe. 


1917 
Jan.  17 


Deed — Conveyance  of  Land  in  Contemplation  of  Marriage — Grant  to  Trustee  to 
Uses  of  Wife — “ His  Heirs  and  Assigns  for  ever ” — Habendum — Separate 
Use  of  Wife — Operation  of  Statute  of  Uses — Title  to  Land — Vendors  and 
Purchasers  Act. 

By  a deed  executed  in  1886,  in  contemplation  of  marriage,  the  grantor  con- 
veyed land  to  T.,  “his  heirs  and  assigns  for  ever,”  to  have  and  to  hold  unto 
T.,  his  heirs  and  assigns,  unto  and  to  the  use  of  the  grantor,  his  heirs  and 
assigns,  until  the  solemnisation  of  the  intended  marriage,  and  thereafter  to 
the  uses  of  the  intended  wife,  her  heirs  and  assigns,  for  her  own  sole  and 
separate  use  and  benefit  for  ever.  The  marriage  was  solemnised,  and  the 
wife  went  into  and  remained  in  possession  of  the  land: — 

Held,  notwithstanding  the  form  of  the  deed,  that  the  wife  had  a good  title  in 
fee  simple  to  the  Land;  and  an  objection  to  her  title  was  declared  invalid 
upon  an  application  under  the  Vendors  and  Purchasers  Act. 

Operation  of  the  Statute  of  Uses  explained. 

Langlois  v.  Lesperance  (1892),  22  O.R.  682,  distinguished. 


Motion  by  the  vendor,  under  the  Vendors  and  Purchasers 
Act,  for  an  order  declaring  that  an  objection  made  by  the  pur- 
chaser to  the  title  to  certain  land,  the  subject  of  a contract  for 
sale  and  purchase,  was  not  a good  objection. 

January  15.  The  motion  was  heard  by  Clute,  J.,  in  the 
Weekly  Court  at  Toronto. 

F.  F.  Treleaven,  for  the  vendor. 

E.  E.  Gallagher,  for  the  purchaser. 
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January  17.  Clute,  J.: — The  objection  to  title  is  in  respect 
of  a deed  dated  the  26th  October,  1886,  made  in  anticipation  of 
marriage.  The  deed  recites  that  a marriage  is  intended  shortly 
to  be  solemnised  between  James  Noyes,  the  grantor,  and  Maude 
Clara  Towersey,  and  that  upon  treaty  of  the  intended  marriage 
it  was  agreed  that  James  Noyes  should  grant  and  convey  the 
lands  and  premises  to  Joseph  Towersey,  the  father  of  the  intended 
bride,  “his  heirs  and  assigns,  to  the  uses  hereinafter  declared  and 
contained  concerning  the  same;”  the  said  grant  and  conveyance' 
to  be  made  in  lieu  of  dower.  The  indenture  witnesseth  that,  “in 
consideration  of  the  said  intended  marriage  and  solemnisation 
and  consummation  thereof  and  of  the  covenants  and  conditions 
hereinafter  contained,  and  of  the  sum  of  one  dollar,  the  party 
of  the  first  part  doth  grant  unto  the  said  party  of  the  third  part 
(father  of  the  bride),  his  heirs  and  assigns  for  ever,”  the  lands  in 
question,  “to  have  and  to  hold  unto  the  said  party  of  the  third 
part,  his  heirs  and  assigns,  unto  and  to  the  use  of  the  said  party 
of  the  first  part  (the  husband),  his  heirs  and  assigns,  until  the 
solemnisation  of  the  said  intended  marriage  and  from  and  after 
the  solemnisation  thereof  unto  and  to  the  uses  of  the  said  party 
of  the  second  part  (the  bride),  her  heirs  and  assigns,  for  her  own 
sole  and  separate  use  and  benefit  for  ever  and  as  her  separate 
estate  and  property  and  free  and  clear  and  absolutely  discharged 
of  from  all  control,  estate,  right,  claims  and  demands,  of  the  said 
party  of  the  first  part.” 

The  marriage  was  solemnised,  and  the  wife,  Maud  Clara 
Noyes,  went  into  possession  of  the  said  premises,  and  has  been  in 
possession  and  in  receipt  of  the  rents  and  profits  of  the  same  ever 
since,  and  no  question  has  ever  been  raised  in  respect  of  her  title. 

James  Noyes,  her  husband,  died,  and  Maud  Clara  Noyes 
subsequently  married  her  present  husband,  Bayliss,  and  is  now 
Maud  Clara  Bayliss. 

The  vendor  contends  tha,t  the  conveyance  of  the  26th  October, 
1886,  was  and  is  a good  and  valid  conveyance  to  her  in  fee  simple 
of  the  lands  and  premises  in  question,  and  as  such  she  has  a right 
to  convey  the  same  to  the  purchaser. 

The  purchaser  objects  that,  owing  to  the  wording  of  the  con- 
veyance and  grant ‘“unto  the  said  party  of  the  third  part,  his 
heirs  and  assigns  for  ever,”  that  is,  to  Joseph  Towersey,  her 
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father,  nothing  passed  to  Maud  Clara  Towersey,  and  that  no 
trust  was  created,  and  that  the  instrument  was  ineffective  to 
convey  any  estate  to  the  vendor,  and  relies  upon  the  case  of  Lang - 
lois  v.  Lesperance  (1892),  22  0,R.  682  (special  case),  in  support 
of  his  contention.  In  that  case  Jean  Oliver  Langlois  granted 
certain  lands  “unto  Fabien  Lesperance  and  his  heirs  for  ever,”  the 
habendum  being:  “To  have  and  to  hold  unto  the  said  Fabien 
Lesperance  and  his  lawful  wife,  for  and  during  their  natural  life 
and  the  life  of  the  survivor  of  them;  and  from  and  after  the 
demise  of  both,  to  have  and  to  hold  unto  their  lawful  heirs  and 
assigns,  to  and  for  their  sole  and  only  use  for  ever.”  The  Chan- 
cellor said  that  the  case  was  governed  by  the  old  law  as  laid  down 
in  Viner’s  Abridgment,  Grants  (K .a)  16:  “If  land  be  given  to  the 
baron,  habendum  to  him  and  his  wife,  and  to  the  heirs  of  the  two 
bodies,  the  feme  takes  nothing  by  this  grant,  because  she  was  not 
mentioned  in  the  premises  of  the  deed;”  and  he  held  that  the 
estate  vested  in  the  husband  in  fee  simple. 

This  case  is,  I think,  clearly  distinguishable  from  the  case 
relied  on.  The  deed  was  made  in  consideration  of  marriage,  and 
also  with  the  view  of  barring  any  future  dower  which  the  wife 
might  have  in  the  husband’s  lands,  and  after  the  solemnisation 
of  the  marriage  unto  and  to  the  uses  of  the  party  of  the  second 
part  (that  is,  the  wife),  her  heirs  and  assigns.  Under  the  Statute 
of  Uses,  immediately  upon  the  marriage  the  uses  by  the  operation 
of  the  statute  became  merged  in  the  legal  estate.  This  is  so 
whether  designated  in  the  instrument  as  a use  or  a trust.  If  a 
conveyance  or  devise  be  to  A.  and  his  heirs  in  trust  for  B.  and  his 
heirs,  the  possession  will  be  executed  in  B.  To  prevent  the  legal 
estate  being  executed  in  the  cestui  que  trust  it  is  necessary  to  vest 
in  the  trustee  not  only  the  ancient  common  law  fee,  but  also 
the  primary  use,  as  by  conveying  or  devising  “to  the  trustee  and 
his  heirs  to  the  use  of  the  trustee  and  his  heirs:”  Lewin  on  Trusts, 
12th  ed.,  pp.  5,  233. 

•The  fact  that  the  grant  is  for  her  separate  use  does  not  prevent 
the  operation  of  the  statute:  Williams  v.  Waters  (1845),  14 
M.  & W.  166.  The  use  need  not  be  executed  the  moment  the 
conveyance  is  made,  but  may  go  into  operation  upon  some  future 
contingency,  as  where,  as  in  this  case,  a marriage  is  contemplated. 
See  Halsbury’s  Laws  of  England,  vol.  24,  pp.  277,  281,  paras.  501, 
506;  Gilbert  on  Uses  and  Trusts,  3rd  ed.,  pp.  184,  185,  note  (9). 


Clute,  J. 
1917 


Re 

Bayliss 

and 

Balfe. 


440 

ONTARIO  LAW  REPORTS.  [vol. 

Clute,  J. 

I find  that  the  objection  to  the  title  is  not  well  taken,  and 

1917 

that,  notwithstanding  the  form  of  the  deed,  the  vendor  has  a 
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Bayliss 

AND 

Balfe. 

good  title  in  fee  simple  to  the  lands  in  question.  It  may  be 
further  stated  that  from  occupation  and  receipt  of  rents  and 
profits  a perfectly  good  title  could  be  made  under  the  Statute 
of  Limitations,  if  that  were  necessary,  which  I think  it  is  not. 

Under  the  circumstances,  I make  no  order  as  to  costs. 

1917 

[APPELLATE  DIVISION.] 

Jan.  17 

m 

Re  Neilly  and  Lessard. 

Mines  and  Mining — Mining  Claims — Staking  out — Boundaries — Mining  Act 
of  Ontario,  R.S.O.  1914,  ch.  32,  secs.  51  et  seq. — Imperative  Requirements — 
Meaning  of  sec.  59  (5). 

Under  the  Mining  Act  of  Ontario,  R.S.O.  1914,  ch.  3.2,  what  a discoverer  is 
entitled  to  is  20  acres  laid  out  in  the  manner  imperatively  and  minutely, 
with  diagrams,  prescribed  by  the  Act:  see  secs.  51  et  seq. 

Section  59  (5),  added  by  4 Geo.  V.  ch.  14,  sec.  2,  explained. 

Judgment  of  the  Mining  Commissioner  reversed. 

An  appeal  by  Felix  Lessard  and  others  from  a decision  and 
order  of  the  Mining  Commissioner  in  the  matter  of  mining  claim 
C-1009,  being  the  south-west  quarter  of  the  east  half  of  the  south- 
west quarter  of  block  2,  Gillies  limit,  in  the  Temiskaming  mining 
division,  and  in  the  matter  of  a confliction  between  the  said  claim 
and  claim  C-940,  being  the  north-east  quarter  of  the  east  half 
of  the  south-west  quarter  of  block  2,  Gillies  limit. 

The  Mining  Commissioner’s  decision  was  in  favour  of  Balmer 
Neilly,  the  disputant. 

The  Commissioner  gave  written  reasons  for  his  decision,  as 
follows : — 

The  holders  of  mining  claims  C-940  and  C-1009  have  applied 
for  patents,  which  have  not  issued,  owing  to  confliction  of 
boundary-lines.  The  matter  is  now  before  me  on  the  applica- 
tion of  Balmer  Neilly,  holder  of  mining  claim  C-940. 

Both  claims  are  parts  of  block  2,  situate  in  the  Gillies  timber 
limit,  in  the  Coleman  special  mining  division. 
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Neilly,  in  his  application  to  record  claim  C-940,  applied  for 
the  north-east  quarter  of  the  east  half  of  the  south-west  quarter 
of  block  2,  with  his  eastern  and  western  boundaries  20  chains 
and  his  northern  and  southern  boundaries  10  chains  each,  and 
stated  that  a discovery  had  been  made  upon  the  said  lands  at 
one  second  after  12  o’clock  on  the  20th  day  of  August,  1912. 

Felix  Lessard  staked  and  applied  for  what  is  now  known  as 
C-1009  on  the  20th  August,  1912,  and  made  a discovery  at  five 
minutes  past  12  a.m.  on  the  same  day.  In  his  application  to 
record  he  described  the  lands  staked  as  being  the  south-west 
quarter  of  the  east  half  of  the  south-west  quarter  of  block  2,  the 
outlines  of  the  claim  being  10  x 20  chains.  Upon  a survey  of  the 
two  claims  being  made,  it  appeared  that  part  of  the  northern 
boundary  of  C-1009  extended  over  and  above  C-940  at  the  south- 
east quarter  thereof,  to  the  extent  of  half  an  acre  or  thereabouts. 

On  the  2nd  August,  1912,  by  an  order  in  council,  approved 
by  His  Honour  the  Lieutenant-Governor,  this  and  other  portions 
of  the  Gillies  timber  limit  on  the  Montreal  river,  in  the  Cobalt 
special  mining  division,  were  ordered  to  be  reopened  for  pros- 
pecting and  staking  out  for  sale  or  lease  under  the  Mining  Act 
of  Ontario,  on  and  after  Tuesday  the  20th  August,  1912;  and 
secs.  21  and  51  of  the  Mining  Act  were  ordered  to  apply  thereto. 
On  the  3rd  August,  1912,  by  instructions  appended  to  the  said 
order  in  council,  the  Minister  of  Lands  Forests  and  Mines  directed 
that  claims  in  blocks  which  had  not  been  subdivided  should  in 
no  case  overlap  the  boundaries  of  the  block — that  is,  a claim  should 
be  staked  wholly  within  a particular  block,  and  not  include  any 
portion  of  an  adjoining  block  or  blocks — and  that  claims  were 
not  to  exceed  20  chains  long  from  north  to  south  or  10  chains 
wide  from  east  to  west.  The  blocks  in  the  Gillies  timber  limit 
were  divided  into  areas  of  a mile  square,  having  stakes  placed 
on  the  north  and  south  boundaries  thereof,  at  intervals  of  10 
chains,  and  on  the  east  and  west  boundaries  of  20  chains,  apart, 
but  the  blocks  were  not  subdivided  into  quarter  sections  or  sub- 
divisions. Section  51  states  the  area  of  a mining  claim  in  unsur- 
veyed territory,  but  clauses  (c)  and  (d)  of  sec.  51  do  not  apply, 
as  the  claims  were  not  subdivided  into  quarter  sections  or  sub- 
divisions; consequently  the  land  staked  was  in  unsurveyed  terri- 
tory. 

29 — 38  o.l.r. 
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The  Government  Surveys  Department  in  Toronto  does  not 
recognise  such  quarter  sections  or  subdivisions  as  applied  for 
herein  as  existing  in  the  Gillies  timber  limit.  When  a survey  of 
a mining  claim  within  the  limit  is  received  by  that  department, 
it  is  placed  on  their  office  map  in  such  a position  as  the  survey 
indicates,  regardless  of  the  quarter  section  mentioned  in  the  appli- 
cation. It  seems  to  have  been  the  impression  amongst  licensed 
prospectors  that  a mining  claim  staked  in  the  Gillies  limit  must 
be  applied  for  as  a particular  quarter  section;  and  the  difficulty 
experienced  by  them  in  definitely  locating  the  particular  quarter 
sections  they  thought  they  had  staked,  has  led  to  many  disputes. 

Section  51  of  the  Mining  Act  of  Ontario  states  that  a claim 
in  unsurveyed  territory  shall  be  a rectangle  of  20  acres,  having 
a length  from  north  to  south  of  20  chains  and  a width  from  east 
to  west  of  10  chains,  and  the  regulation  attached  to  the  order  in 
council  of  the  2nd  August,  1912,  when  the  Gillies  limit  was  opened 
for  staking,  required  a licensee  to  conform  to  sec.  51  when  staking 
a claim. 

Both  Neilly  and  Lessard  applied  for  claims  20  x 10  chains, 
containing  20  acres,  but  Neilly ’s  claim,  as  staked,  had  a length 
from  north  to  south  of  23.651  chains  on  the  east  and  22.095  chains 
on  the  west  boundaries  and  10.084  and  7.05  chains  on  the  north 
and  south  boundaries  respectively,  embracing  an  area  of  19.5 
acres.  The  outlines  of  the  Lessard  claim,  as  staked,  were  on  the 
east  21.18  chains,  on  the  west  22.26  chains,  and  on  the  north 
and  south  10.38  and  12.37  chains  respectively,  with  a total  acreage 
of  24.13  acres;  so  that  both  Neilly  and  Lessard  contravened  the 
regulations  issued  by  the  Department,  and  sec.  51  of  the  Mining 
Act,  with  respect  to  the  length  of  outlines  of  their  claims,  and 
Lessard  also  offended  with  respect  to  the  total  acreage  staked, 
he  having  exceeded  the  acreage  allowed  to  be  staked  by  4.13 
acres. 

The  lands  being  in  unsurveyed  territory,  it  was  not  necessary 
for  either  applicant  to  apply  for  a particular  section;  and,  although 
they  did  so,  and  their  stakings  were  not  wholly  within  the  lands 
applied  for,  their  respective  discoveries  were  within  the  lands  as 
staked,  and  their  claims  are  not  invalid  in  that  respect. 

Neilly  had  a surveyed  line  as  the  northern  boundary  of  his 
claim,  from  which  he  could  have  accurately  run  a north  and 
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south  line  of  20  chains;  and  Lessard  had  a southern  surveyed 
line,  from  which  he  could  have  run  an  accurate  north  and  south 
boundary  of  20  chains,  taking  his  southern  line  as  his  starting- 
point  and  running  north  a distance  of  20  chains;  but  the  fact 
that  the  limit  was  thrown  open  for  staking  by  the  Department 
at  midnight  on  the  20th  August,  1912,  and  the  territory  therein 
embraced  being  supposed  to  contain  valuable  mineral  in  place, 
necessarily  induced  a rush,  and  more  or  less  confusion  arose  in 
fixing  the  exact  dimensions  of  the  boundary-lines;  and  the  case 
now  before  me  is  one  of  the  many  confusions  that  have  arisen 
with  respect  to  the  land  staked  in  the  Gillies  timber  limit. 

Lessard  contends  that,  even  though  Neilly  staked  at  one 
second  past  12  o’clock  a.m.,  and  had  a priority  of  a little  more 
than  4 minutes  over  his  own  staking,  yet,  inasmuch  as  the  Neilly 
discovery  was  situate  1,250  feet  from  the  number  1 post,  by  the 
time  he  had  blazed  a sufficient  line  and  erected  his  discovery  and 
number  1 posts  he  would  have  completed  the  staking  of  his  claim, 
as  his  discovery  was  only  200  feet  from  his  number  1 post,  and 
consequently  he  had  completed  his  staking  first,  and  was  entitled 
to  the  small  piece  of  land  in  dispute.  The  contention  cannot  be 
allowed,  as  there  is  no  reliable  evidence  that  he  completed  his 
staking  before  Neilly;  and,  even  if  he  had  done  so,  the  fact 
remains  that  Neilly  had  priority,  if  I am  to  accept  the  time  of 
his  staking  as  being  accurate;  and,  by  sec.  55  of  the  Mining 
Act,  he  had  a reasonable  time  in  which  to  complete  the  staking 
out  of  the  claim.  All  that  either  Neilly  or  Lessard  was  entitled 
to,  after  placing  their  discovery  posts,  was  a claim  of  20  x 10 
chains,  containing  20  acres;  and,  while  Neilly  had  priority  of 
staking,  he  was  only  entitled  to  extend  his  lines  from  north  to 
south  20  chains,  and  the  same  remark  applies  to  Lessard.  I find 
that  both  have  exceeded  the  limits  allowed  by  the  regulation  and 
Mining  Act.  It  is  also  to  be  noted  that,  in  the  result,  Neilly 
staked  less  than  20  acres,  and  Lessard  more;  so  that,  in  arriving 
at  a decision  as  to  who  should  be  entitled  to  the  land  in  dispute, 
I have  to  look  at  the  equities  of  the  case,  as  they  are  both  offenders. 
In  other  words,  if  Lessard  had  run  an  accurate  line  from  the 
fixed  survey-line  at  the  south  of  his  claim  20  chains  north,  and 
kept  within  the  quarter  section  he  applied  for,  he  would  not  have 
conflicted  with  Neilly;  and  the  same  remark  applies  to  the  Neilly 
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staking.  If  there  had  been  an  accurate  staking  by  both  licensees, 
then  the  southern  boundary  of  the  Neilly  claim  would  have  met 
or  been  in  the  immediate  vicinity  of  the  northern  boundary  of 
the  Lessard  claim. 

If  I were  to  order  the  east  and  west  lines  of  the  Neilly  claim 
to  be  shortened  so  as  to  meet  the  requirements  of  the  Act,  I should 
be  in  duty  bound  also  to  require  the  Lessard  claim  to  conform 
with  the  Act  before  a patent  issued. 

Sub-section  (5)  of  sec.  59,  in  respect  of  the  number  of  acres 
staked,  and  the  failure  to  set  out,  in  the  application,  sketch,  or 
plan  filed,  the  actual  area  staked,  applies  both  to  the  Lessard 
and  Neilly  stakings,  as  in  one  case  there  is  an  inclusion  of  more 
and  in  the  other  of  less,  and  both  applicants  wrongly  described 
the  land  staked;  and,  had  it  not  been  for  that  provision,  both 
claims  might  have  been  declared  invalid,  as  the  foundation  of  the 
right  which  a staker  acquires  or  may  acquire  is  the  claim  which 
he  files  with  the  Recorder,  and  the  claims  filed  by  both  applicants 
included  20  acres  with  the  dimensions  of  20  chains  on  the  east 
and  west  and  10  chains  on  the  north  and  south:  Re  Olmstead  and 
Exploration  Syndicate  of  Ontario  Limited  (1913),  5 O.W.N.  8. 

I am  required  to  give  my  decision  upon  the  real  merits  and 
substantial  justice  of  the  case;  and,  in  view  of  the  fact  that  both 
parties  before  me  have  not  strictly  complied  with  the  require- 
ments of  the  Mining  Act,  or  staked  their  claims  in  conformance 
with  the  regulation  of  the  3rd  August,  1912,  I cannot  equitably 
nor  can  I strictly  apply  the  Mining  Act  as  against  Neilly  and 
allow  the  fraction  in  dispute  to  be  included  in  the  Lessard  claim. 
Rather  than  order  that  the  lines  of  the  claims  staked  should  be 
cut  down  to  comply  with  the  requirements  of  sec.  51  of  the  Mining 
Act,  I prefer,  as  between  Neilly  and  Lessard,  to  uphold  the  staking 
of  Neilly,  as  shewn  in  the  plan  of  survey  made  by  G.  F.  Summers, 
O.L.S.,  on  the  8th  July,  1913,  and  filed  as  exhibit  1 herein. 

I have  had  recourse  to  the  plan,  on  file  in  the  Department, 
of  the  Gillies  timber  limit,  shewing  the  claims  staked  and  their 
situation  on  the  plan;  and  I find  that  in  nearly  every  case  the 
lines  have  exceeded  the  allotted  lengths,  but  patents  have  issued, 
as  no  adverse  interests  had  appeared.  In  this  case  there  is  an 
adverse  interest  to  the  Neilly  staking,  and  the  lands  were  prac- 
tically staked  simultaneously;  but  the  adversely  interested  party 
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was  in  as  much  default  as  Neilly,  and  “he  who  comes  into  a 
court  of  equity  must  come  with  clean  hands.” 

I order  that  mining  claim  C-940,  as  shewn  on  the  plan  of 
survey  prepared  by  C.  F.  Summers,  dated  the  8th  July,  1913, 
stand  as  recorded,  and  that  a patent  issue  therefor  upon  applica- 
tion. 
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I make  no  order  as  to  costs. 


January  17.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Sutherland,  and  Rose,  JJ. 

A.  G.  Slaght,  for  the  appellants,  argued  that  sec.  65  of  the 
Mining  Act  of  Ontario  gave  them  an  unimpeachable  title  to  what 
they  had  staked,  in  the  absence  of  mistake  or  fraud.  The  Mining 
Commissioner  should  have  accepted  the  certificate  of  record  issued 
to  the  appellants  as  final  and  conclusive  evidence  of  the  perform- 
ance of  all  the  requirements  of  the  Act,  except  working  conditions 
up  to  the  date  of  the  certificate.  Section  58  provides  that  sub- 
stantial compliance  with  the  requirements  of  the  Act  is  sufficient. 
Section  116  provides  the  means  of  reducing  the  acreage  where 
found  too  large. 

J.  M.  Ferguson , for  Neilly,  respondent,  contended  that  he  was 
entitled  to  what  he  had  staked  out,  not  what  the  Act  gave  him. 
He  relied  upon  sec.  59,  sub-sec.  5,  added  by  4 Geo.  V.  ch.  14, 
sec.  2,  which  provides  that  the  inclusion  of  more  or  less  than  the 
prescribed  area  in  a mining  claim  shall  not  invalidate  the  claim. 
By  sec.  140,  the  Commissioner  is  given  power  to  do  substantial 
justice  in  the  case,,  and  his  decision  should  not  be  lightly 
disturbed. 


At  the  conclusion  of  the  argument,  the  judgment  of  the  Court 
was  delivered  by  Meredith,  C.J.C.P.: — We  all  think  that  this 
appeal  should  succeed  upon  a ground  which  seems  to  have  been 
little,  if  at  all,  discussed  before  the  learned  Commissioner;  nor 
was  it  likely  to  be  raised  by  either  party,  as  it  is  fatal  to  the  claim 
of  each  alike.  It  is  this:  that  that  which  a discoverer  is  entitled 
to  is  20  acres  laid  out  in  the  manner  imperatively  and  minutely, 
with  diagrams,  prescribed  by  the  Act.* 

*See  secs.  51  et  seq.  of  the  Mining  Act  of  Ontario,  R.S.O.  1914,  ch.  32. 
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The  provision*  upon  which  Mr.  Ferguson  relies  so  much  means 
only  this:  that,  notwithstanding  the  fact  that  the  discoverer  has 
not  laid  out  his  claim  in  the  way  which  the  Act  requires,  he  may, 
in  the  circumstances  there  provided  for,  have  that  which  the  Act 
so  gives  to  him,  not  that  which  he  has  inaccurately  laid  out.  And, 
that  being  so,  the  ruling  of  the  Commissioner  was  wrong;  the 
claims  of  both  parties  should  be  laid  out  as  the  Act  prescribes, 
imperatively  prescribes;  and,  that  being  done,  there  is  no  con- 
flict; the  boundaries  of  the  one  do  not  come  in  contact  anywhere 
with  those  of  the  other.  The  Commissioner  had  power,  and  was 
bound,  to  decide  according  to  the  real  merits  and  substantial  jus- 
tice of  the  casef : but  that  did  not  confer  on  him,  in  a conflict 
between  two  claimants,  as  to  the  rights  of  each,  the  power  to 
award  to  either  land  to  which  neither  had  any  right. 

The  appellants  are  entitled  to  their  costs. 


[APPELLATE  DIVISION.] 


Hoffman  v.  McCloy. 

Judgment — Declaration  of  Right  to  Percentage  of  Royalties — Subsequent  Order 
Directing  Account  of  Royalties  Received  since  Judgment — Jurisdiction — 
Rules  65,  523 — Merits. 

In  an  action  to  enforce  the  plaintiff’s  rights  in  respect  to  an  agreement  with 
the  defendant  for  an  interest  in  the  proceeds  of  sale  of  a patent  for  an  in- 
vention, the  plaintiff  recovered  judgment  for  a sum  of  money  and  a de- 
claration that  he  was  entitled  to  a percentage  of  all  royalties  thereafter 
received  by  the  defendant  from  the  purchaser  of  the  patent. 

An  order  made  by  Boyd,  C.,  a year  and  a half  after  this  judgment,  upon  a 
motion  by  the  plaintiff,  in  the  action,  for  a receiver  and  an  account,  direct- 
ing that  an  account  should  be  taken  of  the  royalties  received  by  the  defend- 
ant and  the  moneys  paid  by  the  defendant  to  the  plaintiff  since  the  date  of 
the  judgment,  and  reserving  further  directions  and  costs,  was  set  aside 
upon  appeal. 

* Section  59  (5)  of  the  Act.  Sub-section  (5)  was  added  by  4 Geo.  V.  ch. 
14,  sec.  2,  and  is  as  follows:  “ Where  it  appears  that  there 'has  been  an 
attempt  made  in  good  faith  to  comply  with  the  provisions  of  this  Act,  the 
inclusion  of  more  or  less  than  the  prescribed  area  in  a mining  claim,  or  the 
failure  of  the  licensee  to  describe  or  set  out  in  the  application,  sketch  or  plan 
furnished  to  the  Recorder  the  actual  area  or  parcel  of  land  staked  out  shall 
not  invalidate  the  claim.” 
f See  sec.  140  of  the  Act. 
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Held , by  the  majority  of  the  Court,  that  no  order  as  to  matters  arising  subse- 
quent to  the  judgment  could  be  made. 

Rules  65  and  523  considered. 

Witham  v.  Vane,  [1884]  W.N.  98,  and  Stewart  v.  Henderson  (1914),  30  O.L.R. 
447,  followed. 

Meyers  v.  Hamilton  Provident  and  Loan  Society  (1892),  15  P.R.  39,  so  far  as 
inconsistent  with  this  decision,  overruled. 

Per  Kelly  and  Masten,  JJ. : — The  plaintiff  could  not  rely  upon  the  writ  of 
summons  originally  issued  in  the  action  as  the  foundation  for  a judgment 
upon  new  claims,  and  the  attempt  to  enforce  them  by  a proceeding  begun 
by  a notice  of  motion  in  the  old  action  did  not  accord  with  anything  known 
to  the  practice  in  Ontario. 

Per  Meredith,  C.J.C.P. : — Such  an  order  might  in  a proper  case  be  made — 
there  was  jurisdiction  to  make  it  under  Rule  65  or  Rule  523 — after  judgment 
in  the  action;  but,  on  the  merits,  the  order  was  wrong  and  should  not  have 
been  made. 


An  appeal  by  the  defendant  from  an  order  made  by  Boyd,  C.> 
sitting  in  the  Weekly  Court  at  Toronto,  on  the  19th  October, 
1916,  directing  a reference  to  the  Local  Master  at  Stratford  to 
take  certain  accounts. 

The  following  statement  of  the  facts  in  taken  from  the  judg- 
ment of  Riddell,  J. : — 

The  plaintiff  brought  his  action  in  February,  1915,  alleging 
that  he  and  the  defendant  had  entered  into  an  agreement 
whereby  they  were  to  sell  a certain  United  States  patent  for 
part  cash,  part  on  time,  or  as  royalty — the  plaintiff  to  receive  one- 
fifth  of  the  money  as  it  was  paid  in  until  the  defendant  received 
$1,500,  and  then  the  remainder  of  the  receipts — that  a sale  was 
made  whereby  the  defendant  received  $1,000  and  was  to  receive 
a royalty  of  $1.50  for  each  machine  manufactured. 

At  the  trial  before  the  Chancellor  in  May,  1915,  judgment 
went  for  the  plaintiff:  (1)  for  $150  and  costs  on  the  County  Court 
scale;  and  (2)  declaring  him  entitled  to  20  per  cent,  of  all  royalties 
thereafter  received  by  the  defendant  from  the  purchasing  com- 
pany, after  that  company  should  be  recouped  for  the  advance 
payment  of  $1,000.  There  was  no  appeal — the  judgment  was 
properly  entered,  &c.,  and  is  in  full  force. 

In  October,  1916,  the  plaintiff  served  a notice  of  motion  for  a 
receiver,  for  an  order  to  take  accounts,  &c.,  &c.,  and  the  Chan- 
cellor, on  the  19th  October,  1916,  made  the  following  order: — 

“1.  This  Court  doth  order  that  an  account  be  taken  by  the 
Master  of  this  Court  at  Stratford  pursuant  to  the  judgment  of 
this  honourable  Court,  dated  the  5th  day  of  May,  A.D.  1915, 
of  the  royalties  received  by  the  defendant  since  the  date  of  the 
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said  judgment  from  the  Cummer  Manufacturing  Company,  or 
from  any  other  person,  firm,  or  corporation,  for  the  manufacture 
and  sale  of  the  Seed  Grain  Pickier  referred  to  in  the  pleadings  in 
this  action  and  of  the  moneys  (if  any)  paid  by  the  defendant  to 
the  plaintiff  since  the  date  of  the  said  judgment  out  of  such 
royalties,  pursuant  to  said  judgment. 

“2.  And  this  Court  doth  reserve  further  directions  and  the 
question  of  costs  until  after  the  said  Master  shall  have  made 
his  report.” 

The  defendant  now  appeals. 

November  15,  1916.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  Kelly,  and  Masten,  JJ. 

F.  C.  Richardson,  for  the  appellant,  argued  that  the  trial 
Judge  was  functus  officio  when  he  made  the  order  in  question, 
and  that  the  plaintiff  must  seek  any  additional  remedies  he  requires 
by  a new  action. 

R.  T.  Harding,  for  the  plaintiff,  the  respondent,  argued  that 
the  case  was  governed  by  authority,  and  referred  to  Meyers  v. 
Hamilton  Provident  and  Loan  Society  (1892),  15  P.R.  39.  The 
Rule  acted  on  in  that  case  was  551,  which  is  the  same  as  the 
present  Rule  65.*  [Riddell,  J.,  thought  that  Rule  did  not  help 
the  plaintiff  in  this  case.]  The  exact  point  was  raised  there. 
It  is  a mere  matter  of  account,  which  might  have  been  included 
in  the  judgment  at  the  trial,  and  this  is  the  simplest  way  in  which 
the  matter  can  be  dealt  with.  [Riddell,  J. : — The  Rule  applies 
only  to  an  account  which  is  necessary.]  It  would  be  idle  to  start 
an  action  in  the  High  Court  in  order  to  obtain  this  relief.  [Riddell, 
J.: — Short  cuts  are  generally  trespasses.  Meredith,  C.J.C.P.: — 
And  sometimes  “the  longest  way  around.”] 

Richardson,  in  reply,  referred  to  Stewart  v.  Henderson  (1914), 
30  O.L.R.  447. 

January  19,  1917.  Riddell,  J.  (after  stating  the  facts  as 
above) : — It  is  not  contended  that  the  order  appealed  against  is 

* 65.  The  Court  may,  at  any  stage  of  the  proceedings  in  a cause  or 
matter,  direct  any  necessary  inquiries  or  accounts  to  be  made  or  taken, 
notwithstanding  that  some  special  or  further  relief  is  sought,  or  some 
issue  is  to  be  tried,  as  to  which  it  may  be  proper  that  the  cause  or  matter 
should  proceed  in  the  ordinary  manner. 
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a correction  of  the  judgment  by  the  Chancellor  as  trial  Judge, 
nor  on  the  facts  can  it  be — but  it  is  said  that  the  order  was  made 
under  Rule  65  by  the  Chancellor,  sitting,  as  any  other  Judge 
might,  in  Court. 

I do  not  at  all  question  the  power  of  the  Court  in  a proper 
case  to  make  an  order  under  this  Rule  at  any  stage  of  the  action 
— many  cases  will  be  found  in  England  under  the  corresponding 
Rule,  Order  xxxiii.,  r.  2,  referred  to  in  the  books  of  practice, 
Muir  MacKenzie  Wills  Chitty  (Red  Book,  1916),  p.  474;  Matthews 
White  and  Stringer  (White  Book,  1917),  pp.  560  sqq. 

But  an  order  such  as  this,  as  to  matters  subsequent  to  the 
trial,  should,  I think,  not  have  been  made. 

In  Witham  v.  Vane , [1884]  W.N.  98,  Pearson,  J.,  was  asked 
to  give  liberty  to  apply  for  a similar  order  in  an  action  upon  a 
covenant  by  the  defendant  to  pay  a certain  fixed  sum  as  royalty 
for  every  chaldron  of  coal  gotten  out  and  shipped  for  sale.  The 
learned  Judge  said  it  might  be  very  convenient  if  he  could  give  the 
plaintiffs  liberty  to  apply  in  case  the  royalty  was  not  paid  in  future, 
but  he  knew  of  no  practice  of  the  Court  which  would  allow  him  to 
do  so — “he  knew  of  no  instance  in  which  in  a case  of  this  kind 
the  Court,  after  ascertaining  the  amount  due  on  the  covenant, 
had  gone  on  to  order  an  account  to  be  taken  prospectively. 
There  would  be  this  objection  to  so  doing,  that  nothing  ever 
might  become  due.  . . 

Much  the  same  view  was  taken  by  the  Appellate  Division  in 
Stewart  v.  Henderson,  30  O.L.R.  447  — see  especially  p.  460. 
The  Court  disapproved  and  set  aside  so  much  of  a judgment 
as  sent  “to  the  Master  for  inquiry  and  report  questions  that 
may  hereafter  arise  as  to  whether  the  appellant  has  received 
money  or  shares  or  other  consideration  in  respect  of  which  the 
respondent  is  entitled  to  commission.”  For,  it  was  said,  “the 
appellant  has  the  right  to  have  such  questions,  as  they  arise, 
tried  according  to  the  ordinary  course  of  the  Court.” 

The  case  of  Meyers  v.  Hamilton  Provident  and  Loan  Society, 
15  P.R.  39,  was  relied  upon,  but  that  is  quite  a different  case — if 
and  so  far  as  it  conflicts  with  the  present  decision,  it  is  not  to  be 
followed. 

I would  allow  the  appeal  with  costs  here  and  below. 
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Masten,  J.: — The  facts  relevant  to  this  appeal  are  set  forth 
in  the  judgment  of  my  brother  Riddell,  with  whose  conclusion  I 
agree,  and  I will  content  myself  with  stating  concisely  how  the 
case  presents  itself  to  my  mind  and  the  conclusion  at  which  I 
have  arrived. 

It  is  a general  rule,  for  which  no  authority  need  be  cited,  that 
at  the  trial  of  any  action  judgment  can  be  granted  only  in  respect 
to  such  causes  of  action  as  had  arisen  at  the  date  of  the  issue 
of  the  writ  of  summons  initiating  the  proceedings.  On  this 
principle  the  Ontario  Judicature  Act  and  the  practice  Rules 
made  thereunder  have  grafted  two  exceptions. 

By  sec.  16,  clause  (6),  of  the  Judicature  Act,  R.S.O.  1914,  ch. 
56,  it  is  provided  that  “no  action  or  proceeding  shall  be  open 
to  objection  on  the  ground  that  a merely  declaratory  judgment 
or  order  is  sought  thereby,  and  the  Court  may  make  binding 
declarations  of  right,  whether  any  consequential  relief  could  be 
claimed  or  not.” 

Under  the  practice  which  preceded  this  rule,  no  declaration 
would  be  granted  unless  the  plaintiff  was  entitled  to  claim  relief 
consequent  upon  the  declaration;  but  the  statute  above  quoted 
did  away  with  this  limitation. 

None  the  less,  a declaratory  judgment  or  order  can  only  be 
granted  in  respect  to  a right  which  existed  at  the  date  when  the 
action  was  i itiated. 

The  second  exception  to  the  general  principle  is  covered  by 
Rule  260:  “Damages  in  respect  of  any  continuing  cause  of  action 
shall  be  assessed  down  to  the  time  of  the  assessment.” 

This  Rule  is  merely  declaratory  of  what  was  the  practice  in 
Equity  prior  to  the  Judicature  Act,  but  under  it  damages  cannot 
be  given  in  anticipation:  West  Leigh  Colliery  Co.  Limited  v. 
Tunnicliffe  & H amp  son  Limited , [1908]  A.C.  27. 

It  is  therefore  plain  that  at  the  trial  of  this  action  no  judgment 
then  enforceable  could  have  passed  against  the  defendant  in 
respect  of  the  claims  now  put  forward  by  him  and  in  respect  to 
which  a reference  has  been  directed  by  the  Chancellor,  because 
no  right  had  then  arisen  in  respect  to  them.  Further,  the  author- 
ities cited  by  my  learned  brother  make  it  clear  that  an  antici- 
patory judgment  for  an  account  is  something  unknown  in  our 
practice.  If  at  the  trial  a reference  had  been  directed  to  the 
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Master  to  ascertain  the  amount  due  to  the  plaintiff,  it  is  possible 
that  the  Master  in  taking  the  account  might  have  brought  it 
down  to  the  date  of  the  making  of  his  report:  Read  v.  Wotton, 
[1893]  2 Ch.  171.  It  is  not  necessary  to  determine  whether  he 
could  have  done  so  or  not.  No  such  judgment  was  pronounced; 
but,  judgment  having  issued  on  the  5th  May,  1915,  without  any 
reference  being  directed,  the  order  now  in  appeal  is  pronounced 
on  the  19th  October,  1916,  in  the  terms  set  forth  in  the  judgment 
of  my  brother  Riddell. 

The  claims  now  sought  to  be  enforced  are  new  claims  which 
have  arisen  since  the  judgment.  To  enforce  them  the  plaintiff 
must  commence  some  action  or  proceeding  in  the  Court.  Rules 
5 and  10  make  it  plain  that  there  are  only  two  ways  in  which 
any  action  or  any  proceeding  can  be  commenced  in  the  Courts 
of  Ontario:  first,  by  a writ  of  summons;  (2)  by  an  originating 
notice.  The  plaintiff  has  begun  a proceeding  to  enforce  these 
new  claims  by  a third  and  different  method,  not  recognised 
by  the  Judicature  Act  or  by  our  Rules  of  practice,  namely,  by 
a notice  of  motion  for  an  account,  following  the  declaratory 
judgment  pronounced  in  1915.  I have  already  pointed  out  why 
he  cannot  rely  upon  the  writ  of  summons  originally  issued  in  this 
action  as  the  foundation  for  a judgment  on  these  new  claims,  and 
the  attempt  to  enforce  them  by  a proceeding  begun  by  a notice 
of  motion  in  the  old  action  does  not,  it  seems  to  me,  accord  with 
anything  known  to  our  practice. 

It  is  suggested  that  under  the  concluding  words  of  Rule  523 
jurisdiction  is  conferred  upon  the  Court  to  make  the  order  now 
in  appeal.  The  words  referred  to  are  as  follows:  “A  party 
entitled  to  . . . any  further  or  other  relief  than  that  orig- 

nally  awarded  may  move  in  the  action  for  the  relief  claimed.’ 1 
The  words  quoted  were  added  to  the  Rule  on  the  last  con- 
solidation, and  appear  to  have  been  so  added  for  the  purpose  of 
conferring  jurisdiction  on  the  Court  to  add  to  the  provisions  of  a 
judgment  any  clause  or  direction  which  ought  to  have  been 
inserted  in  it  or  which  might  have  been  inserted  in  it  when  it 
was  originally  drawn,  but  which,  by  mistake,  inadvertence,  or 
other  cause,  were  omitted  from  the  judgment.  But  I do  not 
think  that  the  words  are  intended  to  provide  for  the  granting 
of  relief  in  respect  to  a new  cause  of  action  which  has  arisen 
subsequently  to  the  issue  of  the  judgment. 
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It  might  however  be  urged  in  the  present  case  that  when  the 
original  judgment  was  issued  it  might  have  contained  a clause 
referring  it  to  the  Master  to  inquire  and  report  from  time  to  time 
in  respect  to  royalties  alleged  by  the  plaintiff  to  have  become 
payable  to  him  in  pursuance  of  the  declaration  contained  in  the 
judgment,  and  reserving  further  directions  to  the  Court  in  respect 
thereof,  and  that  such  a clause  can  therefore  now  be  added  to  the 
judgment,  in  pursuance  of  Rule  523.  But  such  a course  appears 
to  me  to  be  contrary  to  the  judgment  of  the  Appellate  Division 
in  a recent  case  to  which  I now  refer. 

In  Stewart  v.  Henderson,  30  O.L.R.  447,  the  claim  put  forward 
was  for  commission  alleged  to  be  due  to  the  plaintiff,  some  of 
which  had  already  accrued  due  and  some  of  which  might  have 
become  payable  from  time  to  tine  as  the  instalments  became 
payable  under  the  agreement  which  the  plaintiff  had  negotiated. 
Chief  Justice  Meredith  in  dealing  with  that  question,  at  p.  460, 
says:  “ What  the  judgment  in  effect  does  is  to  send  to  the  Master 
for  inquiry  and  report  questions  that  may  hereafter  arise  as  to 
whether  the  appellant  has  received  money  or  shares  or  other 
considerations  in  respect  of  which  the  respondent  is  entitled  to 
commission.  The  appellant  has  the  right  to  have  such  questions, 
as  they  arise,  tried  according  to  the  ordinary  course  of  the  Court, 
and  I know  of  no  precedent  for  such  a judgment  as  has  been 
pronounced,  and  it  cannot  surely  be  that,  if  a question  hereafter 
arises  as  to  whether  Sir  William  Mackenzie  has  exercised  the 
option  which  has  been  given  to  him,  it  is  proper  to  direct  that  it 
shall  be  tried  before  the  Master.  I would,  therefore,  vary  the 
judgment  by  confining  it  to  a recovery  df  $300,  and  the  delivery 
of  10  per  cent,  of  the  $50,000  of  the  capital  stock  of  the  company 
referred  to  in  the  agreements  of  the  26th  and  27th  April,  1913, 
which  has  been  issued  to  the  appellant,  and  directing  that  the 
appellant  pay  the  costs  of  the  action.  The  respondent  will  not 
be  prejudiced  by  eliminating  the  other  provisions  of  the  judgment, 
because  the  question  as  to  his  right  to  commission  on  the  Macken- 
zie purchase  is  established,  and  that  master  would  be  res  adjudicata 
in  any  action  which  the  respondent  may  hereafter  bring  for  the 
recovery  of  any  commission  which  may  become  payable  to  him.” 
I have  examined  the  formal  judgment  as  issued,  and  it  conforms 
to  the  above  statement. 
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It  is  of  the  first  importance  that  the  formal  judgments  in  actions 
should  be  in  all  respects  final,  particularly  in  these  days  of  extensive 
international  business,  where  it  may  be  necessary  to  enforce  a 
judgment  of  the  Courts  of  Ontario  within  some  foreign  juris- 
diction; in  such  case  anything  which  might  afford  the  basis  for 
an  argument  that  the  judgment  pronounced  in  our  Courts  was 
not  absolutely  final  might  be  fatal  to  its  enforcement  in  a foreign 
jurisdiction. 

For  these  reasons,  I think  that  the  appeal  should  be  allowed 
and  the  original  motion  dismissed,  both  with  costs. 
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Kelly;  J.: — I agree  in  the  result  arrived  at  by  my  brother 
Masten,  and  for  the  reasons  he  has  given. 

Meredith,  C.J.C.P.: — That  the  learned  Chancellor  wlo  made 
the  order  appealed  against  had  power  to  make  it,  I have  no  kind 
of  doubt:  indeed,  it  seems  to  me  to  be  needful  only  to  point  to 
the  result  of  holding  that  he  had  not,  to  shew  that  he  had,  for  it 
cannot  be  that  the  practice  of  this  Court  is  such  that  such  a result 
is  unavoidable. 

It  was  adjudged  at  the  trial  of  this  action  that  the  plaintiff 
is  entitled  to  “twenty  per  cent.”  of  all  royalties  received  by  the 
defendant,  in  respect  of  a certain  patent  right;  and  it  is  not  denied 
that,  since  that  judgment,  the  defendant  has  received  a con- 
siderable sum  of  money  for  such  royalties,  of  which  the  plaintiff 
is  to  have,  under  that  judgment,  “twenty  per  cent.” 

But  it  is  said  that,  although  all  that  is  quite  true,  the  plaintiff 
cannot  have  any  relief  in  this  action;  that  he  must  be  delayed, 
and  both  parties  be  put  to  the  expense  of  another  actibn,  before 
he  can  get  the  relief  to  which  the  judgment  in  this  action  adjudges 
him  to  be  entitled;  though  it  is  obvious,  and  indeed  admitted, 
that  in  that  new  action  the  plaintiff  might  have  the  very  order 
now  appealed  against,  as  a matter  of  course  almost,  under  Rule 
63  or  Rule  64. 

If  that  be  so,  the  sooner  the  practice  in  that  respect  is  brought 
into  line  with  common  sense  the  better;  for  such  enforced  cir- 
cumlocution could  have  no  reasonable  excuse. 

Therefore  one  is  not  surprised  to  find  authority  for  the  view 
that  no  such  crudity  exists.  More  than  twenty-five  years  ago, 
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MacMahon,  J.,  held  that  such  a waste  of  time  and  money  was 
unnecessary,  that  Rule  551,  now  Rule  65,  expressly  conferred 
power  to  make  an  order  of  reference,  similar  to  that  now  appealed 
against;  and  that  ruling  was  upheld  by  a Divisional  Court 
composed  of  Galt,  C.J.,  and  Rose,  J. : Meyers  v.  Hamilton  Provident 
and  Loan  Society,  15  P.R.  39:  and,  notwithstanding  many  changes 
in,  and  some  revisions  of,  the  Rules,  since,  the  practice  has  so 
continued  down  to  the  present  day;  and,  after  all  that,  there  is 
added  the  weight  of  the  judgment  of  the  late  Chancellor  to  that 
ruling,  so  that  we  have  such  a state  of  affairs  so  prevailing  as 
assuredly  should  prevent  this  Court  from  disturbing  it,  and  the 
more  so  when  such  disturbance  is  sought  to  displace  a reasonable 
practice  for  one  inexcusably  unreasonable. 

And,  turning  to  the  practice  in  England,  under  the  like  Rule, 
it  is  found  that  the  Courts  there  refused  to  be  driven  to  the 
unreasonable  method  of  requiring  a new  action  in  order  to  give 
relief  subsequent  to  judgment  at  the  trial:  see  Barber  v.  Mackrell 
(1879),  12  Ch.  D.  534,  and  Taylor  v.  Mostyn  (1886),  33  Ch.  D. 
226 : cases  with  which  the  long-continued  practice  in  the  Courts 
of  this  Province  is  entirely  in  accord:  and  see  also  the  White 
Annual  Practice,  1917,  p.  422. 


In  the  cases  of  Stewart  v.  Henderson,  30  O.L.R.  447,  and 
Witham  v.  Vane,  [1884]  W.N.  98,  this  question  was  not  even 
remotely  involved,  or  even  incidentally  referred  to;  though  the 
practice  as  it  then  was,  and  up  to  the  present  time  has  been, 
would  go  a long  way  to  support  the  rulings  in  those  cases,  because 
there  was  no  need  to  make  an  anticipatory,  and  possibly  needless, 
order  of  reference,  for,  when  the  need  arose,  if  ever  it  should  arise, 
the  order  could  be  made  under  Rule  551  and  the  like  Rule  then 
in  force  in  England.  Nor  can  any  point  be  made  regarding  the 
manner  of  trial  of  after-arising  questions;  if  proper  for  trial  by 
jury  or  by  Judge,  an  issue  could  and  would  be  directed  to  be  tried 
accordingly;  it  need  hardly  be  said  that  the  Rules  expressly 
provide  for  directing  that  any  question  arising  upon  such  an  ap- 
plication as  was  made  to  the  Chancellor  in  this  case  may  be  so 
tried;  or,  in  a proper  case — such  as  this  is — the  applicant  might 
be  left  to  bring  an  action. 

To  suggest  that  anything  said  by  any  of  the  Judges  who 
considered  either  of  these  last-mentioned  cases  meant  that  he 
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knew  of  no  practice  that  ever  permitted  the  making  of  an  anti- 
cipatory judgment  would  be  absurd,  because,  for  one  instance, 
even  the  Courts  of  common  law  for  upwards  of  200  years  have 
done  so  in  actions  upon  bonds,  a practice  now  expressed  in  the 
words  of  sec.  125  of  the  Judicature  Act.  The  words  used  by  the 
Chief  Justice  of  Ontario  in  one  of  these  cases,  “The  appellant 
has  the  right  to  have  such  questions,  as  they  arise,  tried  according 
to  the  ordinary  course  of  the  Court,”  are  in  no  sense  inconsistent 
with  a trial  under  sec.  125  of  the  Judicature  Act  or  under  Rule 
523,  or  under  Rule  65;  each,  in  a proper  case,  would  be  a trial 
according  to  the  ordinary  practice  of  the  Courts:  that  learned 
Judge  was,  however,  dealing  only  with  the  facts  of  the  case  then 
before  him;  so  that,  even  if  those  words  had  been  different,  had 
been,  “tried  in  another  action,”  they  could  not  have  affected 
the  question  involved  in  this  appeal,  in  which  the  facts  are  so 
entirely  different,  so  opposite,  as  I have  already  indicated. 

But,  quite  apart  from  these  considerations,  another  of  the  Rules 
of  practice  of  this  Court,  now  in  force,  plainly  conferred  upon  the 
learned  Chancellor  the  power  which  he  exercised;  a Rule  which, 
if  it  had  come  to  the  knowledge  of  the  appellant  before  launching 
this  appeal,  I should  have  thought  must  have  prevented  it. 
This  Rule  was  not  referred  to  on  either  side  upon  the  argument  of 
this  appeal,  and  so  must  have  escaped  the  attention  of  each  party. 

It  is,  in  so  far  as  applicable  to  this  case,  in  these  words:  “523. 
A party  entitled  to  maintain  an  action  for  . . . any  further 

or  other  relief  than  that  originally  awarded  may  move  in  the 
action  for  the  relief  claimed.” 

It  would  be  difficult  to  suggest  any  other  general  words  that 
could  better  cover  just  such  a case  as  this.  It  is  not  only  con- 
tended for  the  appellant  that  the  plaintiff  might  “maintain  an 
action”  “for  the  relief”  which  the  order  in  appeal  affords,  but 
that  he  must  maintain  a new  action  for  such  relief  or  go  without 
it:  and  that  it  is  “further  or  other  relief”  than  that  originally 
‘ ‘awarded”  is  obvious.  Why  then  reject  this  obviously  applicable 
means  of  avoiding  circumlocution  and  needless  delay  and  expense, 
even  if  one  balk,  at  this  late  day,  at  awarding  it  by  the  means 
adopted  by  the  four  learned  Judges  I have  referred  to? 

To  those  who  were  in  practice  in  the  days  of  bills  of  review 
and  bills  in  the  nature  of  bills  of  review,  it  is  not  difficult  to  under- 
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stand  and  give  effect  to  the  provisions  of  this  Rule,  either  as  it 
formerly  was — a Rule  made  in  order  to  retain  in  a simplified 
form  such  bills  and  the  useful  practice  generally  of  the  Court 
of  Chancery  in  affording  means  of  obtaining  after- judgment  relief 
— or  as  it  now  is  with  the  last  clause  added,  a clause  which  must 
have  been  added  so  as  to  embrace  in  the  Rule  such  cases  as  this; 
but,  whatever  its  purpose,  that  is  its  manifest  meaning  and 
effect,  and  a very  useful  and  proper  one,  if  Rule  65  did  not  cover 
the  ground  with  sufficient  certainty.  And  it  may  be  added  that 
there  is  no  such  Rule  in  the  English  practice;  and  yet  the  cases 
there  have  gone  as  far  as  I have  mentioned  against  dilatory  and 
superfluous  methods.  So  too,  in  passing,  it  may  be  observed 
that  in  regard  to  bonds  the  legislation  giving  prospective  relief 
employed  the  word  “further,”  which  is  also  used  in  Rule  523 
with  the  addition  of  the  words  “or  other;”  so  as  to  give  the  Rule 
the  widest  possible  effect. 

I am  quite  unable  to  appreciate  the  contention  that  the 
power  exercised  by  the  learned  Chancellor  affects  the  finality 
of  judgments.  Is  a judgment  any  the  less,  in  substance,  final 
because  it  is  added  to  or  taken  from  by  proceedings  begun  by 
petition  or  notice  of  motion  instead  of  by  writ?  No  one  suggests 
that  it  can  be  any  the  more  added  to  or  taken  from  by  the  one 
process  than  the  other.  We  must  not  forget  that  judgments 
have  always  been  in  proper  cases  subject  to  attack  by  bills  of 
review,  &c.;  that  that  practice  is  expressly  retained  and  added 
to  in  this  Province;  and  that,  though  not  so  retained  in  England, 
still  is  to  some  extent  in  force  there.  The  practice  firmly  estab- 
lished in  the  case  of  Meyers  v.  Hamilton  Provident  and  Loan 
Society , 15  P.R.  39,  a practice  unquestioned  ever  since  until  now, 
and  expressly  confirmed  in  the  addition  of  the  last  clause  of  Rule 
523,  has  everything  to  commend  it;  whilst  that  which  we  are 
asked  to  adopt  has  nothing  to  commend  it  but  everything  to 
condemn  it. 

On  the  question  of  jurisdiction,  I would  have  no  hesitation 
in  dismissing  this  appeal;  but  on  the  merits  of  the  application 
it  seems  to  me  to  be  equally  plain  that  the  order  ought  not  to 
have  been  made.  I cannot  believe  that  the  facts  of  the  case  were 
brought  fully  to  the  attention  of  the  learned  Chancellor;  for  they 
afford  no  reason,  nor  any  excuse,  for  a reference  to  ascertain  and 
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state  what  sum  is  due  and  payable  to  the  plaintiff  for  royalties 
under  the  judgment  in  this  action. 

The  plaintiff  has  had  a full  account  from  the  company  which 
pays  these  royalties  to  the  defendant,  of  the  amount  of  them. 
No  one  suggests  that  that  account  is  inaccurate;  there  is  no  reason 
why  it  should  be  anything  but  accurate.  No  accounting  by  that 
company  could  be  had,  if  it  were  necessary;  and  there  is  no 
reason  why  their  statement  as  to  the  amount  paid  by  them  to 
the  defendant  should  be  untrue  or  even  suspected  of  inaccuracy. 
An  accounting  then  is  out  of  the  question;  and,  as  the  “twenty 
per  cent.”  coming  to  the  plaintiff  when  these  proceedings  were 
brought  amounted  to  less  than  $100,  and  as  the  defendant  asserts 
that  he  ha*fe  a counterclaim  against  the  plaintiff  to  that  amount, 
the  proper  course  to  be  taken  leads  plainly  to  the  Division  Court, 
where  speedily  and  inexpensively  the  rights  of  the  parties  can  be 
ascertained  and  enforced. 

I would  therefore  allow  this  appeal  and  discharge  the  order 
appealed  against,  but  on  the  merits  of  the  application  only. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 


Walsh  v.  Webb. 


Division  Courts — Increased  Jurisdiction — Division  Courts  Act , R.S.O.  191 
ch.  63,  sec.  62 — Ascertainment  of  Amount  Claimed — Necessity  for  Ex- 
trinsic Evidence — Lease — Action  for  Rent — Liability  of  Guarantor — Appeal 
on  Question  of  Jurisdiction — Dismissal  of  Action — Costs. 

By  sec.  62  of  the  Division  Courts  Act,  R.S.O.  1914,  ch.  63,  a Division  Court 
has  jurisdiction  in  an  action  for  the  recovery  of  a money  demand  where  the 
amount  claimed  does  not  exceed  $200,  and  the  amount  claimed  is  ascertained 
by  the  signature  of 'the  defendant;  but  “an  amount  shall  not  be  deemed  to 
be  so  ascertained  where  it  is  necessary  for  the  plaintiff  to  give  other  and 
extrinsic  evidence  beyond  the  production  of  a document  and  proof  of  the 
signature  to  it.”  An  action  was  brought  in  a Division  Court  by  the  lessor 
of  land  against  the  lessee  under  a written  lease,  and  the  lessee’s  father, 
both  of  whom  had  signed  the  lease,  the  father  covenanting  to  pay  the  rent 
in  case  the  son  made  “default  in  payment  of  same  when  due  and  payable,” 
to  recover  $200,  a year’s  rent: — 

Held  (Meredith,  C.J.C.P.,  dissenting),  that  the  Division  Court  had  no  juris- 
diction in  respect  of  the  claim  against  the  father;  the  plaintiff  must  prove 
that  the  condition  upon  which  the  liability  of  the  guarantor  was  based  had 
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been  fulfilled;  he  could  not  do  that  producing  the  document;  he  must 
“give  other  and  extrinsic  evidence.” 

Where  a defendant’s  appeal  succeeds  on  the  ground  that  the  Court  whose 
judgment  is  appealed  from  has  no  jurisdiction,  the  appeal  should  be  allowed 
with  costs  and  the  action  be  dismissed  with  costs. 

Per  Meredith,  C.J.C.P. : — The  criterion  in  the  statute  is  the  “amount 
claimed” —any  question  of  the  plaintiff’s  right  to  recover  is  eliminated 
from  consideration— and  the  “amount  claimed”  was  ascertained,  over  the 
father’s  signature,  in  the  lease. 

Ostrom  v.  Benjamin  (1894),  21  A.R.  467,  and  Workman  Clark  & Co.  Limited 
v.  Lloyd  Brazileno,  [1908]  1 K.B.  968,  applied. 

The  narrower  view  of  the  jurisdiction  leads  to  absurdities  which  could  not  have 
been  in  the  contemplation  of  the  Legislature. 


Appeal  by  the  defendant  William  Sylvester  Webb  from  the 
judgment  of  the  First  Division  Court  of  the  United  Counties  of 
Northumberland  and  Durham  in  favour  of  the  plaintiff  for  the 
recovery  of  $200  from  both  defendants,  for  one  year’s  rent  of 
land.  The  appellant  was  not  the  tenant,  but  was  made  a party 
to  the  lease,  and  therein  covenanted  to  pay  the  rent  in  case 
William  P.  Webb,  the  tenant  (co-defendant),  made  default.  The 
appellant  disputed  the  plaintiff’s  claim  and  the  jurisdiction  of  the 
Division  Court  to  entertain  the  action  as  against  him,  the 
amount  claimed,  as  he  contended,  not  being  ascertained  in  the 
manner  required  by  sec.  62  of  the  Division  Courts  Act,  R.S.O. 
1914,  ch.  63. 

November  16,  1916.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  Kelly,  and  Masten,  JJ. 

F.  Regan , for  the  appellant,  argued,  that  there  was  no  juris- 
diction in  the  Division  Court  to  entertain  the  claim  against  his 
client.  Section  62  of  the  Division  Courts  Act  provides  that  an 
amount  claimed  shall  not  be  deemed  to  be  ascertained  within  the 
meaning  of  the  Act  “ where  it  is  necessary  for  the  plaintiff  to  give 
other  and  extrinsic  evidence  beyond  the  production  of  a docu- 
ment and  proof  of  the  signature  to  it.”  As  against  the  appellant, 
the  guarantor,  it  is  not  sufficient  to  produce  and  prove  the  lease 
— it  must  also  be  shewn  that  the  default  has  happened  in  respect 
of  which  it  is  alleged  that  the  appellant  is  liable,  and  this  can  only 
be  done  by  the  giving  of  “other  and  extrinsic  evidence.”  Refer- 
ence was  made  to  Renaud  v.  Thibert  (1912),  27  O.L.R.  57;  Re 
Harty  v.  Grattan  (1916),  35  O.L.R.  348. 

The  plaintiff  and  the  defendant  William  P.  Webb  were  not 
represented  on  the  appeal. 
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January  19.  Riddell,  J. : — An  appeal  from  the  First  Division 
Court  of  the  United  Counties  of  Northumberland  and  Durham. 

The  plaintiff  sued  the  defendant  William  P.  Webb  as  tenant 
under  a written  lease  dated  the  19th  September,  1912,  for  $200 
for  rent  from  the  1st  March,  1915,  to  the  1st  March,  1916 — he 
joined  in  the  action  the  defendant  William  Sylvester  Webb,  who 
had  been  made  a “third  party”  in  the  lease,  and  had  “covenanted 
and  agreed  to  pay  said  lessor  said  rent  in  case  the  lessee  makes 
default  in  payment  of  same  when  due  and  payable.” 

The  defendant  W.  S.  Webb  filed  a dispute-note  claiming 
(amongst  other  things)  that  the  Division  Court  had  no  juris- 
diction. The  learned  County  Court  Judge  held  against  that 
contention,  and  on  the  merits  gave  judgment  for  the  plaintiff 
against  both  defendants. 

The  defendant  William  Sylvester  Webb  now  appeals. 

There  were  several  grounds  of  appeal  urged  by  counsel — but 
it  is  not  necessary  to  deal  with  more  than  one,  namely,  the  want 
of  jurisdiction  in  the  Court. 

For  a long  time  there  was  much  difference  of  judicial  opinion 
as  to  the  “extended  jurisdiction”  of  the  Division  Court — and  the 
Legislature  made  several  attempts  to  put  the  matter  beyond 
controversy.  The  curious  will  find  a quotation  of  the  cases,  etc., 
in  Bicknell  and  Seager’s  Division  Courts  Act,  3rd  ed.  (1916),  pp. 
104  sqq.  At  length  there  was  passed  4 Edw.  VII.  ch.  12,  sec.  1, 
the  original  of  our  R.S.O.  1914,  ch.  63,  sec.  62  (1)  ( d ),  clause 
following  (iii). 

The  statutory  provision  now  is  that  the  Division  Court  has 
jurisdiction  in  “an  action  for  the  recovery  of  a . . . money 

demand  where  the  amount  claimed  . . . does  not  exceed 

$200  and  the  amount  claimed  is  ascertained  by  the  signature  of 
the  defendant;”  but  “an  amount  shall  not  be  deemed  to  be  so 
ascertained  where  it  is  necessary  for  the  plaintiff  to  give  other 
and  extrinsic  evidence  beyond  the  production  of  a document 
and  proof  of  the  signature  to  it.”  There  can,  I think,  be  no 
possible  doubt  of  the  meaning  of  this  enactment,  and  the  cases 
such  as  Renaud  v.  Thibert,  27  O.L.R.  57,  and  Re  Harty  v. 
Grattan,  35  O.L.R.  348,  do  nothing  more  than  say  that  the 
statute  means  what  it  says. 

This  case  goes  down  to  trial,  the  plaintiff  puts  in  the  lease, 
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and  proves  the  signatures — as  against  the  tenant,  who  expressly 
and  unconditionally  covenanted  to  pay,  he  may  rest — but  what 
of  the  guarantor?  He  had  not  unconditionally  promised  to  pay — 
he  had  promised  to  pay,  not  simply  when  the  rent  became  due, 
but  if  and  when  that  happened  and  the  tenant  made  default. 
He  must  prove  that  the  condition  upon  which  the  liability  of 
the  guarantor  was  based  had  been  fulfilled — he  could  not  do  that 
by  producing  the  document,  but  he  must  “give  other  and  extrinsic 
evidence.” 

In  such  a case  the  Division  Court  has  no  jurisdiction. 

Where  an  appeal  succeeds  on  the  ground  that  the  Court 
appealed  from  has  no  jurisdiction,  the  proper  course  now  is  to 
allow  the  appeal  with  costs  and  dismiss  the  action  with  costs 
(Rule  766) — and  there  is  no  reason  why  this  course  should  not  be 
followed  here. 

Masten,  J. : — I agree  and  have  nothing  to  add. 

Kelly,  J. : — On  the  ground  of  want  of  jurisdiction  in  the  Divis- 
ion Court  to  entertain  the  claim  against  the  appellant,  I think 
the  appeal  must  be  allowed.  Section  62  of  the  Division  Courts 
Act  (R.S.O.  1914,  ch.  63),  which  confers  jurisdiction  upon  Division 
Courts  in  an  action  for  the  recovery  of  a debt  or  money  demand 
where  the  amount  claimed  exclusive  of  interest  does  not  exceed 
$200  “and  the  amount  claimed  is  ascertained  by  the  signature  of 
the  defendant  or  of  the  person  whom  as  executor  or  administrator 
he  represents,”  qualifies  that  provision  thus:  “An  amount  shall 
not  be  deemed  to  be  so  ascertained  where  it  is  necessary  for  the 
plaintiff  to  give  other  and  extrinsic  evidence  beyond  the  produc- 
tion of  a document  and  proof  of  the  signature  to  it.” 

There  is,  I think,  a distinction  to  be  drawn  between  cases 
where,  in  order  to  establish  his  title  to  the  document  sued  upon, 
a plaintiff  has  to  resort  to  evidence  other  than  the  production  of 
the  document  and  proof  of  the  defendant's  signature,  and  cases 
where,  the  ownership  being  beyond  question,  he  is  under  the 
necessity  of  proving  by  other  and  extrinsic  evidence  the  liability 
of  a party  against  whom  a claim  is  made.  Of  the  former  class 
is  Renaud  v.  Thibert,  27  O.L.R.  57. 

In  the  form  of  which  the  document  here  sued  upon  appears/it 
cannot  be  said  that  its  production  and  proof  of  the  appellant’s 
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signature  to  it  established,  even  prima  facie,  his  liability.  To 
shew  that  the  appellant  ever  became  liable  further  proof  is  neces- 
sary— that  there  was  default  in  payment  by  the  lessee.  That  is 
not  supplied  by  production  of  the  document  and  proof  of  the 
appellant’s  signature. 

It  should  not  be  lost  sight  of  that  when  the  action  was  com- 
menced it  had  not  been  proven  that  there  was  default  by  the 
lessee,  and  both  defendants  disputed  the  plaintiff’s  claim. 

In  Kreutziger  v.  Brox  (1900),  32  O.R.  418,  the  late  Chancellor 
Boyd  said:  “The  jurisdiction  of  the  Division  Court  is  extended 
to  cases  where  the  balance  claimed  on  such  an  ascertained  amount 
does  not  exceed  $200,  but  it  was  not  intended  in  such  cases  to 
throw  open  in  the  lower  forum  disputed  matters  as  to  the  proper 
completion  of  the  contract — the  due  fulfilment  of  all  conditions 
and  the  like.” 

Applied  to  the  present  case,  the  latter  part  of  this  quotation 
expresses  my  view;  and  in  saying  so  I am  not  leaving  out  of  con- 
sideration the  changes  as  to  jurisdiction  made  by  sec.  62  of  the 
Division  Courts  Act  of  1910,  10  Edw.  VII.  ch.  32. 

In  my  opinion,  this  is  a case  where  to  prove  the  claim  against 
the  appellant  “other  and  extrinsic  evidence”  such  as  the  Act 
.refers  to  was  necessary;  and  the  appeal  should  be  allowed. 

Meredith,  C.J.C.P.: — If  the  learned  County  Court  Judge 
was  wrong,  and  my  learned  brothers  of  this  Court  are  right, 
upon  the  question  of  the  jurisdiction  of  the  Division  Court  in 
this  case,  then  the  law  respecting  the  extended  jurisdiction  of 
Division  Courts  is  clumsy  and  unsatisfactory,  as  the  result  of 
this  appeal  amply  proves. 

The  defendants  are  father  and  son,  the  plaintiff  is  the  land- 
lord of  the  son,  who  holds  under  a lease  in  which  he  and  his  father 
covenanted  to  pay  the  rent;  the  father  being  a surety  for  the 
payment  of  the  rent  only. 

The  year’s  rent  is  the  fixed  sum  of  $200 : the  amount  is  certain 
in  all  respects,  and  the  time  of  payment  is  certain:  the  third 
year’s  rent  is  admittedly  past  due;  and  there  has  been,  and 
indeed  could  have  been,  no  real  contention  that  any  part  of  it 
has  been  paid.  The  only  answer  made  by  the  father  at  the  trial 
to  the  claim  against  him  was  that  the  plaintiff  should  have  dis- 
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trained  upon  the  son’s  property  for  the  rent  before  it  became  due, 
under  the  provision  in  the  lease  giving  him  power  to  do  so. 

As  a witness  in  his  own  behalf  at  the  trial  he  put  his  defence 
to  the  action  in  these  words:  “In  January,  1915,  I told  Walsh 
on  the  road  that  I did  not  wish  to  have  anything  to  do  with  the 
lease,  as  Patrick  was  going  to  the  bad.  In  October,  1915,  Walsh 
came  to  see  me  about  rails,  and  I told  him  ...  I wanted 
him  to  seize  on  him,  as  he  was  fooling  away  everything.  Walsh 
went  to  the  house  and  came  back  and  said  he  would  see  about  it. 
Walsh  came  back  the  next  day  and  I told  him  the  same  thing. 
. . . He  said  there  was  no  use  asking  for  rent  from  Patsy. 

Miss  Walsh  came  to  my  home,  as  she  says,  and  I told  her  that 
they  must  look  to  Pat  for  rent.”  The  rent  in  question  is  for 
the  year  ending  the  1st  March,  1916,  and  was  payable  on  the  1st 
December,  1915;  at  which  time,  it  seems,  the  son  had  left  the 
demised  land,  having  to  that  extent,  apparently,  gone  “to  the 
bad;”  and  at  the  trial  no  one  seems  to  have  known  where  he  was, 
though  there  represented  by  counsel  representing  his  father. 

The  learned  County  Court  Judge  held  that  he  had  jurisdiction 
over  the  case  in  the  Division  Court,  and  gave  judgment  against 
both  defendants  for  the  amount|Of  the  rent,  less  $3,  the  amount 
of  a debt  of  the  plaintiff  to  the  defendant  the  father,  for  straw 
sold  and  delivered  by  .this  defendant  to  the  plaintiff. 

This  appeal  is  brought  against  the  judgment  of  the  County 
Court  Judge  upon  the  merits  as  well  as  on  the  question  of  juris- 
diction. 

Upon  the  merits,  nothing  reasonably  can  be  said  against  the 
judgment.  Assuming  that  all  that  was  testified  to  by  the  de- 
fendant the  father,  though  denied  by  the  plaintiff,  is  true,  how 
could  it  relieve  any  one  from  liability,  upon  a covenant,  to  pay? 
What  obligation  was  there  on  the  plaintiff  to  distrain  before  the 
rent  fell  due,  and  probably  subject  himself  to  an  action  of  trespass? 
Whether  the  distress  would  have  been  legal  or  illegal  depended 
on  a question  of  fact.  It  ought  not  to  be  necessary  to  do  more 
than  point  to  the  effect  of  that  which  it  is  contended  the  plaintiff 
should  have  done,  to  make  it  plain,  even  to  the  appellant,  that  his 
contention  must  be  erroneous.  The  very  purpose  of  having  the 
father  liable  for  the  payment  of  the  rent  was  to  make  the  plaintiff 
sure  of  payment  of  it,  not  to  make  him  risk  an  action  for  damages 
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for  the  father’s  benefit;  or  terminate  the  lease,  and  relieve  the 
father  altogether  from  further  liability  under  it. 

But  it  is  said  that,  though  the  appellant  must  fail  upon  the 
merits  of  the  case,  he  may  succeed  on  the  question  of  jurisdiction. 
If  that  be  so,  the  results  are  more  than  unsatisfactory:  the  law 
regarding  the  extended  jurisdiction  of  Division  Courts  may  seem 
to  be  more  open  to  Bumbleian  vituperation  than  to  the  common 
praise  of  the  law  as  being  common  sense. 

Father  and  son  both  are  liable  under  the  one  deed,  for  the  one 
fixed  sum,  and  sued  in  the  one  action  for  it;  is  each  to  have  a 
diametrically  opposed  judgment  pronounced  as  to  him?  The 
plaintiff  is  to  have  judgment  against  the  son,  and  have  his  action 
dismissed  as  to  the  father  for  want  of  jurisdiction  in  the  Division 
Court;  and  is  to  be  obliged  to  bring  another  action  in  another 
Court  against  the  father  before  he  can  have  the  same  judgment 
against  him  as  he  can  have,  and  has,  against  the  son. 

And  let  it  be  stated  plainly  what  that  new  action  must  be: 
one  to  recover  a debt  to  which  there  is  no  defence.  An  action 
to  be  tried  by  the  same  Judge  who  has  already  tried  it,  and  to 
be  tried  in  the  same  manner  as  it  has  already  been  tried,  and  with 
the  same  right  of  appeal  to  this  Court  as  has  been  taken  in  this 
case;  to  end  in  affirmance  of  the  judgment  of  the  County  Court 
Judge. 

If  this  be  the  appellant’s  right,  it  is  a cruel  one,  and  one  of 
which  no  one  sensibly  would  avail  himself  with  a full  knowledge 
of  the  results:  a mere  waste  of  time  and  money  going  over  the 
same  ground  to  reach  the  same  end. 

It  is  not  put.  quite  in  this  way,  but  what  is  meant  in  the 
contention  against  the  jurisdiction  of  the  Division  Court  is  this: 
You  need  not  prove  against  the  son  that  the  rent  has  not  been 
paid,  if  is  for  him  to  prove  that  it  has,  if  he  can : you  need  to  prove 
against  the  father  that  the  rent  is  not  paid,  because  he  is  a surety 
only,  and  so  liable  only  if  the  debtor,  his  son,  has  not  paid:  and, 
because  you  have  to  prove  this  as  to  the  one  and  not  as  to  the 
other,  there  is  not  jurisdiction  as  to  the  one,  but  is  as  to  the  other. 

If  that  be  the  law,  with  the  consequences  I have  mentioned, 
every  one  should  be  agreed  that  the  sooner  it  is  changed  the 
better.  It  must  always  be  remembered,  in  considering  the  ques- 
tion of  jurisdiction,  that,  in  such  a case  as  this,  there  is  an  appeal 
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to  the  same  court  of  appeal  as  that  to  which  there  is  an  appeal 
from  any  County  Court  and  also  from  the  High  Court  Division 
of  the  Supreme  Court  of  the  Province:  where  no  appeal  lies, 
it  may  be  well  to  keep  inferior  courts  firmly  within  their  juris- 
diction by  means  of  prohibition,  but  that  is  an  essentially  different 
thing:  prohibition  in  such  a case  as  this  ought  to  be  prohibited, 
if  it  be  intended  that  this  Court  shall  consider  the  question  of 
jurisdiction,  if  the  appeal  to  this  Court  is  not  given  in  cases  in 
which  there  is  jurisdiction  only. 

But  is  the  appellant  right  in  this  contention?  The  extended 
jurisdiction  of  Division  Courts  includes:  “An  action  for  the 
recovery  of  a debt  or  money  demand  where  the  amount  claimed 
. . . does  not  exceed  $200  and  the  amount  claimed  is  ascer- 

tained by  the  signature  of  the  defendant/’  or  is  the  balance,  not 
exceeding  $200,  of  the  claimed  amount,  so  ascertained. 

So  far  this  case,  as  to  both  father  and  son,  is  well  within  the 
jurisdiction  thus  extended;  the  amount  claimed  is  the  $200 
which  both  father  and  son  covenanted  to  pay . It  is  the  ‘ ‘ amount  ’ ’ 
only  that  is  to  be  ascertained,  and  the  amount  “claimed”  only, 
not  the  amount  recoverable:  no  question  of  liability  is  involved: 
under  former  enactments  that  question  was,  but  the  provisions 
involving  it  have  been  repealed;  and  now  the  sole  question  is, 
whether  the  amount  as  claimed  is  ascertained,  by  the  defendant’s 
signature. 

All  that  is  not  disputed,  but  it  is  said  that  further  words  of 
the  extended  jurisdiction  enactment  curtail  the  effect  of  the 
words  I have  read,  such  words  being:  “An  amount  shall  not  be 
deemed  to  be  so  ascertained  where  it  is  necessary  for  the  plaintiff 
to  give  other  and  extrinsic  evidence  beyond  the  production  of  a 
document  and  proof  of  the  signature  to  it.” 

If  these  words  are  to  be  applied  to  the  facts  of  each  particular 
case,  then  they  are  quite  inapplicable  to  the  facts  of  this  case. 
It  was  not  necessary  for  the  plaintiff  to  give  any  evidence  upon 
the  only  question  of  fact  which  was  tried.  There  was,  at  the  trial, 
no  denial  of  the  signatures  to  the  lease,  nor  even  a suggestion 
that  the  tenant  had  paid  the  rent;  indeed  the  whole  defence  of 
the  father  was  based  upon  the  son’s  default,  which  he  contended 
should  have  caused  the  plaintiff  to  recover  the  rent  by  means  of 
a distress. 
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It  need  hardly  be  said  that  a surety’s  liability  is  only  a second- 
ary one,  under  ordinary  circumstances;  and  that  admissions  made 
by  a debtor  do  not  bind  the  surety  upon  the  question  of  the  amount 
of  the  surety’s  liability;  nor  does  a judgment  against  the  debtor 
in  an  action  to  which  the  surety  is  not  a party:  but  of  course  it 
may  be  very  different  in  an  action  to  which  both  are  parties, 
as  they  are  in  this  case;  and  it  does  seem  to  me  to  border  upon 
burlesque  if  the  law  does  not  permit  the  same  Court  to  deal 
with  these  two  defendants,  sued  for  the  same  money,  payable 
under  the  same  deed;  to  say  that  the  plaintiff  may  prove, against 
the  son,  that  he  owes  the  debt,  and  that  the  plaintiff  may  have 
judgment  against  him  for  the  amount  of  it,  yet  he  cannot  have 
judgment  against  the  father  because  as  to  him  the  Court  has  not 
power  to  say  whether  the  son  owes  or  does  not  owe  the  money, 
though  in  truth  the  father  does  not  really  deny  it.  The  situation, 
baldly  stated,  seems  to  me  to  be  rather  “Gilbertian”  than  “ com- 
mon sense.” 

But,  if  we  are  not  to  deal  with  the  facts  of  the  case,  but  are 
to  assume  a case  in  which  all  possible  technical  objections  have 
been  taken;  to  deal  with  each  case  solely  upon  the  question 
whether  “production  of  a document  and  proof  of  the  signature 
to  it”  would  ascertain  the  amount  claimed:  why  is  not  this  case 
within  the  extended  jurisdiction? 

We  must  not  confuse  the  “amount  claimed”  with  any  question 
of  liability;  that  confusion  seems  to  me  to  have  been  accountable 
for  some  of  the  confusion  created  by  the  cases  upon  the  subject. 
Nor  must  we  fail  to  observe  the  words  now  in  force  and  their 
marked  difference  from  those  formerly  in  force  and  upon  hich 
so  many  of  the  cases  were  decided.  In  view  of  these  changes, 
expressing  the  will  of  the  Legislature  in  different  and  changing 
manner,  it  seems  to  me  that  we  cannot  look  upon  any  of  the  cases 
decided  before  the  legislation  took  its  present  form  as  at  all 
authoritative,  or  as  a safe  guide. 

Before  the  legislation  took  its  present  form,  instead  of  the 
“amount  claimed”  being  the  criterion,  “the  claim  of  the  plaintiff, 
or  the  amount  which  he  is  entitled  to  recover”  was;  and  those 
words  were  said  to  have  been  enacted  to  give  effect  to  the  narrower 
view  of  the  jurisdiction  taken  in  some  of  the  Courts  of  the  Prov- 
ince: see  Re  Thom  v.  McQuitty  (1904),  8 O.L.R.  705:  but  in  the 
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case  of  Slater  v.  Laberee  (1905),  9 O.L.R.  545,  it  was  still  contended 
that  all  tha't  was  necessary  was  that  the  amount  of  the  claim 
should  be  ascertained  by  the  signature  of  the  defendant,  and  the 
Court  refrained  from  expressing  an  opinion  on  the  question,  so 
that,  when  the  marked  change  was  made  by  the  Legislature  from 
the  words  I have  last  quoted  to  those  now  in  force,  there  was  yet 
some  question,  not  finally  settled,  whether  the  narrower  view 
ought  to  prevail,  and  that  question  seems  to  me  to  have  been  finally 
settled  by  the  Legislature  in  favour  of  the  wider  interpretation, 
in  repealing  the  words  “the  claim  of  the  plaintiff  or  the  amount 
which  he  is  entitled  to  recover/’  and  making  the  criterion  the 
“amount  claimed,”  eliminating  altogether  from  consideration 
any  question  of  the  plaintiff’s  right  to  recover. 

That  being  so,  how  is  it  possible  to  say  that  the  “amount 
claimed”  by  the  plaintiff — the  year’s  rent,  $200 — is  not  ascer- 
tained, absolutely,  over  the  father’s  signature,  in  the  lease? 
The  question  whether  he  is  liable  for  that  sum  is  an  entirely 
different  question,  and  one  with  which,  under  the  present  legisla- 
tion, we  have  no  concern  on  the  question  of  jurisdiction. 

And  is  not  this  the  “common  sense”  view  of  the  matter, 
quite  apart  from  the  absurdities  the  other  view  of  it  inevitably 
leads  to?  The  legislation  must  be  treated  as  remedial  legislation 
and  receive  a liberal  interpretation;  not  the  proverbial  conserva- 
tive judicial  construction.  It  was  not,  as  has  been  said  sometimes, 
the  purpose  of  the  Legislature  to  confine  Division  Court  jurisdic- 
tion to  simple  cases:  the  purpose  was  to  confine  it  in  regard  to 
amount:  just  as  difficult  questions  of  fact  and  law  may  arise 
over  smaller  as  over  larger  amounts;  and,  there  being  an  appeal 
to  this  Court  in  cases  such  as  this,  there  could  be  no  reason  why 
simplicity  should  be  a controlling  ingredient . But  the  door  was  not 
to  be  thrown  open  to  cases  in  which  there  might  be  a conflict  of 
testimony  as  to  the  amount  required  to  give  jurisdiction:  in  cases 
where  the  defendant  had  by  his  own  signature  fixed  the  amount 
of  the  plaintiff’s  claim  and  in  such  cases  only  was  there  to  be  juris- 
diction; but,  the  amount  being  so  fixed,  there  was  no  limit  to 
the  contest,  any  more  than  there  would  be  in  any  other  Court. 

This  is  all  quite  in  accord  with  the  ruling  of  the  Court  of  Appeal 
of  this  Province  in  the  case  of  Ostrom  v.  Benjamin  (1894),  ,21  A.R. 
467,  in  which  a like  attempt  was  made  to  have  a narrow  inter- 
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pretation  put  upon  like  words  respecting  the  jurisdiction  of  the 
County  Courts.  The  words  there  in  question  were,  “ where 
the  amount  is  liquidated  or  ascertained  by  the  act  of  the  parties ;” 
and  the  Court  held  that  to  mean  merely  the  amount  to  be  re- 
covered: in  this  case  the  statute  makes  it  clearly  the  “ amount 
claimed ;”  but  that  which  is  important  is  that  it  was  held  to  mean 
the  “amount”  only,  or  as  put  by  one  of  the  Judges  (p.  472): 
“The  statute  does  not  require  anything  else  to  be  ascertained  by 
the  act  of  the  parties  than  the  amount  . . . Everything  else 

may  be  at  large  and  may  require  proof  in  the  usual  way  . . . 

In  the  present  case  the  amount  the  plaintiff  was  to  receive  for  his 
services  was  liquidated  and  ascertained  by  mutual  agreement. 
It  was  to  be  $250,  no  more  no  less,  and  I think  the  County  Court, 
therefore,  had  jurisdiction.”  In  this  case  the  amount  claimed 
in  the  criterion,  and  that  is  ascertained  by  the  signature  of  each 
defendant,  it  was  the  rent,  $200,  no  more  and  no  less,  and  it  is 
not  sought  to  give,  in  any  sense,  any  evidence  affecting  that 
amount,  other  than  the  leage  signed  by  each  of  the  defendants. 

And  in  like  manner  the  Court  of  Appeal  in  England  takes  the 
wider  view  of  such  legislation.  The  case  of  Workman  Clark  & 
Co.  Limited  v.  Lloyd  Brazileno,  [1908]  1 K.B.  968,  is  an  instance. 
The  words  there  under  consideration  were  “debt  or  liquidated 
demand  in  money;”  and  I refer  to  it  for  two  purposes:  (1)  as 
shewing  that  the  wider  view  of  such  legislation  should  be  taken; 
and  (2)  that  we  are  not  to  go  back  to  ancient  practice  or  forms 
of  pleadings  for  guidance  in  such  cases  as  this:  that  is  stated 
by  one  of  the  learned  Judges  in  these  words  (pp.  980,  981) : “That 
being  so,  the  question  is  whether  the  claim  is  for  a ‘liquidated 
demand  in  money’  within  the  meaning  of  Order  iii,  rule  6;  and, 
there  being,  so  far  as  I can  see,  now  that  we  have  no  longer  to 
deal  with  the  ancient  forms  of  pleading  or  to  apply  reasoning 
that  depended  on  those  forms,  nothing  which  compels  us  to 
take  the  contrary  view,  the  conclusion  at  which  upon  the  whole 
I arrive  is  that  this  claim  is  for  a liquidated  demand  in  money 
within  the  meaning  of  the  rule.” 

It  may  be  advisable  again  to  state  how  those  observations 
affect  this  case.  Here  the  question,  “How  can  there  be  juris- 
diction as  to  the  son  and  not  as  to  the  father?”  is  met  b}^  a resort 
to  old  methods  of  pleading  and  procedure:  it  is  said  that  you 
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could  have  judgment  against  the  son  withput  proving  that  the 
rent  is  unpaid  because  payment  is  a defence  which  it  is  incumbent 
on  him  to  plead  and  prove,  but  that  as  to  the  father  it  is  incumbent 
on  the  plaintiff  to  prove  that  the  son  has  not  paid.  All  that  in 
theory  may  be  still  applicable  in  the  higher  Courts,  but  it  never 
was  applied  to  the  inferior  Courts,  in  which  there  are  no  pleadings, 
and  in  which  “the  Judge  shall  hear  and  determine  in  a summary 
way  all  questions  of  law  and  fact  and  may  make  such  orders  and 
judgments  as  appear  to  him  just  and  agreeable  to  equity  and  good 
conscience  . . And  indeed  in  the  higher  Courts,  even 

in  cases  of  the  defendant  failing  to  appear  at  the  trial,  I cannot 
but  think  that  a presiding  Judge  would  fail  in  his  duty  if  in  the 
plaintiff’s  proof  of  his  claim  he  did  not  require  proof  that  at  the 
time  of  the  trial  the  sum  claimed,  and  for  which  he  was  to  give 
judgment  against  the  defendant,  was  still  wholly  unpaid.  In 
such  a case  as  this,  I cannot  imagine  any  Judge  being  satisfied 
with  mere  production  of  the  document  apd  proof  of  the  signature 
as  sufficient  ground  upon  which  to  pronounce  judgment  against 
the  son;  and  the  less  so  in  an  action  to  which  the  father  is  a co- 
defendant. And,  if  that  be  so,  the  extended  jurisdiction  would 
come  to  naught,  according  to  the  appellant’s  contention,  because 
the  trial  Judge  would  lose  all  his  authority  and  power  in  asking 
the  question,  “Is  this  sum  you  ask  me  to  give  you  judgment  for 
all  now  due  and  payable  to  you?”  And,  besides  this,  the  special 
provisions  of  the  Division  Courts  Act  permitting  judgment  by 
default,  before  and  at  the  trial,  without  any  proof  of  the  plaintiff’s 
claim,  would  complicate  matters.  Would  a judgment  under  sec. 
98  or  under  sec.  99,  in  such  a case  as  this,  be  valid;  and  yet  one 
given,  as  that  in  question  was,  after  a trial' at  which  each  defend- 
ant was  represented  by  the  same  counsel,  invalid?  The  narrow 
view  of  the  extended  jurisdiction  legislation  seems  to  me  to  fail 
at  every  test,  and  more  abundantly  so  when  its  results  are  looked 
at. 

Such  results,  for  instances,  in  addition  to  those  I have  men- 
tioned, as : that  no  action  would  lie  upon  a deed,  because  sealing 
and  delivery  are  essential  to  its  taking  effect,  proof  of  signature 
only  would  be  ineffectual;  that  no  action  would  lie  against  an 
endorser  of  a promissory  note  or  bill  of  exchange,  even  if  sued 
jointly  with  the  maker  or  acceptor,  because,  being  a surety 
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merely,  proof  of  non-payment  by  the  principal  debtor  would  be 
necessary,  if  it  be  necessary  in  this  case.  In  one  of  the  cases  it 
seems  to  have  been  considered  that  where  a note  had  been  pro- 
tested the  protest  might  be  one  of  the  documents  by  which  proof 
is  permitted  under  the  Act,  but  that  decision  was  under  the  former, 
not  the  present,  legislation,  and  the  present  legislation  seems  to 
me  to  make  it  plain  that  the  document  or  documents  must  be 
signed  by  the  defendant.  Besides  this,  presentment  and  notice 
of  dishonour  need  not  be  by  notary.  So,  too,  if  extremely  narrow 
views  are  to  prevail,  in  all  cases,  theoretically,  proof  of  the  identity 
of  the  defendant  with  the  person  whose  signature  is  relied  upon  as 
bringing  the  case  within  the  legislation  would  be  necessary: 
and  so  the  whole  intended  to  be  extended  jurisdiction  would  be 
brought  to  naught,  unless  some  liberality,  some  common  sense, 
were  applied  to  the  interpretation  of  the  enactment  so  that  proof 
of  the  signature  to  a document  would  include  proof  of  the  identity 
of  the  signer  and  the  defendant. 

Upon  the  whole  case,  I can  find  no  excuse  for  turning  the  par- 
ties to  this  appeal  out  of  Court  and  making  “ scrap  ” of  all  the  time, 
and  money,  anxiety  and  annoyance,  which  they  have  been  put 
to  in  coming  here  to  have  their  real  dispute  determined,  and  for 
turning  them  back,  merely  to  come  up  again  to  the  same  place 
by  substantially  the  same  road,  only  labelled  County  Court 
instead  of  Division  Court,  to  have  the  very  same  dispute  deter- 
mined both  below  and  here  by  the  very  same  Judges.  If  that 
be  the  law,  the  sooner  it  is  changed  so  that  the  action  may  at  any 
stage  in  either  Court  be  formally  transferred — for  it  is  purely  a 
matter  of  form — rto  the  County  Court,  the  better  from  every 
point  of  view — such  legislation  as  that  contained  in  sec.  22  of 
the  County  Courts  Act,  R.S.O.  1914,  ch.  59. 

I am  entirely  in  accord  with  the  learned  County  Court  Judge 
in  all  things  determined  by  him,  and  entirely  in  disagreement 
with  the  other  members  of  this  Court  on  the  question  of  jurisdic- 
tion; though  we  are  all  agreed  as  to  the  merits  of  the  case. 

In  accordance  with  the  views  of  my  learned  brothers  the  appeal 
is  allowed,  and  the  action  must  be  dismissed  for  want  of  juris- 
diction; both  with  costs. 
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Hislop  v.  City  of  Stratford. 


Jan.  19.  Assessment  and  Taxes — Assessment  Roll — Description  of  Land — Duty  of 
Assessor — Assessement  Act,  R.S.O.  1914,  ch.  195,  sec.  22 — Substantial 
Compliance — Remedy  by  Appeal  to  Court  of  Revision — Remedy  by  Action — 
Secs.  53,  54,  69,  70,  79,  82,  83  of  Assessment  Act — Local  Improvement 
By-law — Validity — Municipal  Act,  1903,  secs.  4®0  (3),  672  (l)— Purchase 
of  Debentures  by  Municipality. 


In  an  action  to  have  it  declared  that  certain  assessments  of  the  plaintiffs’ 
lands  in  a city  and  a by-law  under  which  rates  for  local  improvements  were 
claimed  from  the  plaintiffs  were  invalid,  and  to  restrain  the  city  corporation 
from  collecting  taxes  thereunder,  it  was  held,  by  Latchford,  J.,  the  trial 
Judge,  that  in  making  the  assessments  and  in  setting  out  the  details  in  the 
rolls  the  provisions  of  sec.  22  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195, 
were  substantially  complied  with,  the  assessor,  in  his  description  of  the 
lands  assessed,  having  acted  “according  to  the  best  information  to  be  had,  ” 
after  diligent  inquiry;  and  that  the  local  improvement  by-law  attacked 
complied  with  all  the  material  requirements  of  sec.  672  (1)  of  the  Municipal 
Act  of  1903,  3 Edw.  VII.  ch.  19,  under  which  it  was  passed. 

Upon  appeal  by  the  plaintiffs  from  the  judgment  of  Latchford,  J.,  dismissing 
the  action,  it  was  held,  that  in  regard  to  these  matters  the  plaintiffs  had  a 
complete  remedy,  under  the  Assessment  Act,  by  appeal  to  the  Court  of 
Revision,  and  so  these  matters  were  not  the  proper  subject  of  an  action  at 
all:  see  secs.  53,  54,  69,  70,  79,  82,  83:  the  roll  as  finally  passed  binding 
all  parties  concerned,  notwithstanding  any  errors,  etc.,  etc. 

Held,  also,  that  the  lands  benefited  by  work  done  under  the  local  improve- 
ment by-law  were  not  freed  from  payment  for  that  benefit  merely  because 
the  municipality  itself  had  in  effect  purchased,  the  debentures  made  under 
it  in  connection  with  their  sinking  fund,  instead  of  selling  them  to  a stranger: 
Municipal  Act,  1903,  sec.  420  (3). 


An  action  for  a declaration  and  an  injunction  and  other  relief 
in  respect  of  assessments  of  the  plaintiffs’  lands  and  taxes  imposed 
pursuant  thereto  and  a local  improvement  by-law  of  the  defendants. 


The  action  was  tried  by  Latchford,  J.,  without  a jury,  at 
Stratford. 

T.  Hislop , for  the  plaintiffs. 

R.  S.’  Robertson,  for  the  defendants. 


November  30,  1916.  Latchford,  J.:— This  action  is  brought 
to  have  it  declared  that  certain  assessments  of  the  plaintiffs’ 
lands  in  the  city  of  Stratford  for  the  year  1916  are  invalid  and  void, 
that  no  taxes  can  be  claimed  thereunder,  and  that  the  taxes  de- 
manded of  the  plaintiffs  by  the  defendants  form  no  charge  or  lien 
upon  such  lands. 

The  Court  is  asked  to  set  aside  the  tax-bills  or  notices  served  on 
the  plaintiffs,  and  to*  restrain  the  officers  of  the  defendants  from 
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collecting  or  attempting  to  collect  any  taxes  under  such  assess- 
ments and  notices,  or  from  charging  any  taxes  for  1916  upon  the 
lands  of  the  plaintiffs. 


A declaration  is  also  sought  that  a certain  by-law,  under  which 
rates  for  local  improvements  are  claimed  from  the  plaintiffs,  is 
invalid,  and  the  Court  is  asked  to  restrain  the  defendants  from 
collecting  taxes  under  such  by-law  for  the  year  1916  or  any  future 
years.  * 

In  February,  1909,  the  plaintiffs  purchased  the  residence  of 
Mr.  Justice  Idington  in  Stratford,  with  the  surrounding  grounds, 
and  have  since  used  the  premises  as  a private  hospital. 

About  two  years  prior  to  the  purchase  made  by  the  plaintiffs, 
a plan  of  subdivision  of  the  Idington  property  was  registered 
on  behalf  of  the  owner,  who  had  desired  the  defendants  to  make, 
for  the  benefit  exclusively  of  the  lands  subsequently  sold  to  the 
plaintiffs,  the  local  improvement — a sewer — which  the  plaintiffs 
now  ask  to  be  relieved  from  paying  for. 


The  boundaries  of  the  lands  included  in  the  Idington  survey 
were  not  established  at  the  trial.  The  only  plan  in  evidence,  a 
“blue-print”  of  the  plan  registered,  obviously  includes  lots  not 
owned  by  Mr.  Justice  Idington.  It  bears  the  legend,  “Only  the 
tinted  portion  to  be  registered.”  What  such  tinted  portion  in- 
cluded does  not  appear  from  the  blue-print,  and  was  not  stated 
by  any  witness.  I am  therefore  unable  to  find  with  certainty  what 
part  of  the  plan  was  registered.  It  seems  probable,  however,  that 
the  “tinted  portion”  covered  only  the  subdivisions  numbered  1 to 
26  on  James,  William,  and  Walnut  streets  and  Idington  avenue, 
and  that  it  did  not  affect  the  remainder  of  the  Idington  property, 
stated  on  the  plan  to  be,  with  the  portion  subdivided,  “parts  of 
park  lots  Nos.  428  and  429  in  the  city  of  Stratford.”  Lots  18 
to  26  on  Front  street,  as  shewn  on  the  blue-print,  if  all  owned  by 
Mr.  Justice  Idington  at  the  time  the  plaintiffs  purchased,  were 
subdivisions  according  to  a different  plan  of  survey.  The  whole 
area  owned  by  the  plaintiffs  is  fourteen  and  five-eighths  acres. 

The  assessment  roll  for  1916,  so  far  as  appears  material,  is  as 
follows : — 

Roll  No.  2282,  Hyslop,  Margaret  A.  i 

id  ii  at  nooo  tt  i 'i • i xu  1 Street  No.,  47  James  St. 
Roll  No.  2283,  Hyslop,  Elizabeth.  J ’ 

Part  of  park  lots  428  and  429,  14^  acres. 


Latchford,  J. 

1916 

Hislop 

V. 

City  of 
Stratford. 
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Roll  No.  2324,  Hyslop,'  Elizabeth 


Built  upon.  Value  of  each  parcel  ,$2,800.  Value  of  buildings, 
$3,000.  Total,  $5,800. 

G.  G.  McPherson  survey  of  parts  of  lots  46  and  47,  Con.  1, 
N.E.  Hope. 

Roll  No.  2318,  Hyslop,  Margaret  A.  ) 

Roll  No.  2319,  Hyslop,  Elizabeth  ) lront  btreet' 

Lots  21,  22,  23,  24,  25,  and  26,  1 acre,  vacant,  value,  $300. 

Idington  survey  of  park  lots  428,  429. 

Roll  No.  2323,  Hyslop,  Margaret  A.  Canada  Company’s  sur- 
vey. Lots  4,  5,  6,  7,  8, 
9,  10,  11,  12,  13,  14,  15, 
16,  17,  18,  19,  20,  22, 
23,  24,  25,  26,  5 acres, 
vacant,  value  $2,11)0. 

The  scheme  which  the  assessor  adopted  was  to  assess  with  the 
plaintiffs’  residence  the  undivided  portion  of  the  property,  con- 
sisting of  two  irregular  areas,  one  composed  of  part  of  park  lot 
428  and  the  other  of  part  of  park  lot  429,  and  to  assess  the  sub- 
divided portions  by  the  numbers  and  description  of  the  several 
lots  forming  such  portions. 

The  area  of  the  undivided  portion  is  not  stated.  It  certainly 
is  not  “14^  acres.”  This  statement  of  area  has  reference  to 
“part  of  park  lots  428  and  429,”  constituting  the  Idington  prop- 
erty. 

Notice  of  the  assessment  is  stated  to  have  been  given  on  the 
4th  September,  1915,  and  receipt  of  the  notice  is  not  denied. 

There  was  no  appeal  by  the  plaintiffs  against  the  assessment, 
which  was  duly  confirmed;  and  notices  demanding  payment  of 
the  taxes,  based  on  the  values  stated,  are  produced  by  the  plain- 
tiffs, shewing  the  date  of  the  demands  to  be  the  30th  June,  1916. 

Similar  tax  notices  for  the  years  1909  to  1915,  inclusive,  are 
also  produced  by  the  plaintiffs,  and  eacE  bears  the  receipt  of  the 
defendants,  stating  that  the  taxes  have  been  paid.  During  this 
period  of  seven  years,  no  question  was  raised  as  to  the  inaccuracy 
or  indefiniteness  now  set  up,  as  disentitling  the  defendants  to  claim 
payment  of  the  taxes  for  the  year  1916. 

The  plaintiffs  accepted  for  years  the  identical  assessment  they 
now  attack,  and  recognised  its  descriptions  as  sufficient.  It  may  be 
that  the  property  could  be  more  amply  and  accurately  described, 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


473 


but  an  extended  and  precise  description  is  not  required  by  the 
Assessment  Act  (R.S.O.  1914,  ch.  195),  to  be  given;  and,  if  given, 
would  afford  the  plaintiffs  no  information  regarding  this  property 
which  they  did  not  themselves  possess.  They  do  not  pretend  to 
have  been  misled  to  the  slightest  extent,  and  I find  that  they  were 
not  misled. 

The  particulars  required  by  sec.  22  of  the  Act  (R.S.O.  1914,  ch. 
195)  to  be  stated  in  the  assessment  roll  are  such  as  the  assessor 
“after  diligent  inquiry  . . . shall  set  down  according  to  the 

best  information  to  be  had.  ” The  provisions  of  the  section  were, 
I find,  substantially  complied  with.  The  part  subdivided  was 
designated  by  the  numbers  of  the  subdivisions,  and  the  part  not 
subdivided  by  an  “intelligible  description.” 

Miss  Margaret  Hislop  testified  that  she  owned  no  part  of  park 
lots  428  and  429,  Canada  Company’s  survey,  but  in  so  stating  she 
was  mistaken — honestly  mistaken,  I have  no  doubt.  The  plan 
filed  on  her  behalf,  while  much  less  definite  than  the  assessment 
attacked,  bears  the  legends  on  the  part  not  subdivided:  “Park 
Lot  No.  428”  and  “Park  Lot  No.  429.”  With  a knowledge  of 
the  history  of  “The  Huron  Tract,”  which  Miss  Hislop  may  not 
possess,  the  assessor,  “acting  according  to  the  best  information 
to  be  had”  (Assessment  Act,  sec.  22),  recorded  these  park  lots  as 
having  been  shewn  on  a survey  made  by  the  company  to  which 
the  Huron  tract,  including  what  is  now  the  city  of  Stratford, 
was  granted.  I do  not  think  he  was  required  to  state  “Canada 
Company’s  survey”  upon  his  roll. 

Sub-section  (1)  (e)  directs  that  each  subdivision  shall  be 
assessed  separately,  but  is  modified  by  (1)  (/),  which  provides 
that  where  a block  of  vacant  land  subdivided  i&to  lots  is  owned 
by  the  same  person  it  may  be  entered  on  the  roll  as  so  many 
acres  of  the  original  block  or  lot  if  the  numbers  and  description  of 
the  lots  into  which  it  is  subdivided' are  also  entered  on  the  roll. 
The  provisions  of  sec.  133  are  made  applicable  to  such  cases,  and 
enable  the  treasurer  of  the  municipality  or  any  owner  of  one 
or  more  parcels  assessed  in  one  block  to  apply  to  the  Court  of  Re- 
vision for  an  apportionment  of  the  taxes  and  rates  on  any  particu- 
lar lot  or  lots,  and  an  apportionment  may  be  made  accordingly. 
No  apportionment  of  that  part  was  sought  by  the  owners  or  by  the 
defendants. 


Latchford,  J. 

1916 

Hislop 

v. 

City  of 
Stratford. 


31—38  o.l.r. 
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1916 

Hislop 

V. 

City  of 
Stratford. 


Section  43  prescribes  that  where  land  is  held  (as  in  this  case) 
not  for  the  purposes  of  sale,  but  is  enclosed  and  used,  as  here,  in 
connection  with  a residence,  “as  a paddock,  park,  lawn,  garden 
or  pleasure-ground,”  it  shall  be  assessed  with  the  residence,  “un- 
less by  by-law  the  council  requires  the  same  to  be  assessed  like 
other  ground.”  The  council  took  no  action  in  exercise  of  this 
power. 

I find  that  there  has  been  in  the  assessment  of  the  plaintiffs’ 
property  a substantial  compliance  with  the  requirements  of  the 
Act.  The  acreage  of  the  portions  of  park  lots  428  and  429  included 
with  the  residence  is  not  indeed  stated,  but  there  is  no  evidence 
that  that  area  was  known  to  the  assessor.  It  cannot  be  accurately 
ascertained  from  even  the  blue-print  which  is  in  evidence.  An 
approximation  could,  no  doubt,  be  arrived  at,  but  only  after  de- 
termining, by  use  of  a scale-rule,  the  distances  unstated  on  the 
plan,  and  then  making  laborious  computations  of  the  numerous 
irregular  areas.  No  such  duty  is  cast  upon  an  assessor.  The 
particulars  he  is  required  to  set  down  are  such  as  are  obtainable 
“according  to  the  best  information  to  be  had,”  after  diligent 
inquiry.  The  assessor  did  all  that  the  statute  required  him  to  do. 


The  allegation  that  the  assessment  under  roll  No.  2318  is 
only  another  or  double  assessment  of  the  lands  assessed  under 
roll  No.  2282  has  no  foundation.  It  is  based  on  the  erroneous 
assumption  that  the  “14%  acres”  is  the  area  of  the  parts  of  the 
Idington  property  not  subdivided  into  small  lots — which  is  not 
the  fact. 

The  attack  upon  the  local  improvement  by-law  is  based  upon 
the  contention  that  the  frontage  and  special  rates  are  not  set 
out  in  the  by-law,  but  only  in  a schedule  referred  to  in  the  by-law. 
But  the  schedule  is  as  much  part  of  the  by-law  as  if  it  appeared 
on  the  face  of  the  by-law.  Under  by-law  1648,  by  which  the  work 
was  initiated  pursuant  to  sec.  669  of  the  Municipal  Act,  3 Edw. 
VII.  ch.  19,  the  City  Engineer  of  Stratford  was  appointed  to 
ascertain  what  real  property  was  to  be  immediately  benefited  by 
the  sewer.  Notice  of  the  intention  of  the  municipal  council 
to  proceed  with  the  work  appears  to  have  been  duly  given,  and  the 
sewer  was  undertaken  and  completed. 


Then  in  1910  the  by-law  now  attacked  was  passed  under  sub-sec. 
(1)  of  sec.  672  of  the  last-mentioned  Act.  It  complies  with  all  the 
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material  requirements  of  the  Act.  The  value  of  the  whole  ratable 
property  is  declared  to  be  “set  out  and  described  in  the  schedule 
hereto  prefixed  marked  A,  ” with  the  value  of  the  improvements 
thereon.  The  schedule  is  thus  incorporated  in  the  by-law.  The 
frontage  of  each  one  of  the  plaintiffs,  lots  is  separately  stated, 
the  rate  levied  per  foot,  the  annual  rake  for  such  frontage,  the 
amount  of  cost  chargeable  to  each  lot,  and  the  names  of  the  re- 
spective owners.  A reference  to  the  plan  filed,  although  it  is 
not  “the  McDougall  plan”  mentioned  in  the  by-laws,  makes  it 
clear  that  the  frontage  stated  as  that  upon  which  the  special  rate 
per  foot  is  assessed  is  correctly  set  forth  in  the  schedule.  The 
dividing  line  between  park  lots  428  and  429  is  indicated  on  the 
plan  which  is  in  evidence.  It  may  be  that  the  McDougall  plan 
shews  all  the  boundaries  of  the  Canada  Company’s  survey  and 
includes  the  park  lots  of  the  Idington  subdivision,  but  the  McDou- 
gall plan  is  not  before  me.  It  was  incumbent  upon  the  plaintiffs 
to  establish  that  the  schedule  does  not  correctly  set  out  and  de- 
scribe the  lands  upon  which  the  by-law  imposed  a special  tax. 
This  they  failed  to  do.  They  contend  that  the  reference  to 
“Canada  survey”  attributed  to  all  the  lots  except  No.  21,  and 
the  “part  of  park  lot  No.  428,  150  ft.,”  is  inaccurate  and  mis- 
leading. I have  no  means  6f  knowing  that  the  lots  are  not  re- 
ferred to  in  the  McDougall  plan  as  of  the  Canada  Company’s 
survey.  But,  according  to  the  plan  filed  by  the  plaintiffs,  all  thfe 
lots  mentioned  by  number  in  the  by-law  have  the  exact  frontages 
attributed  to  them.  The  Idington  residence,  now  the  plaintiffs’ 
hospital,  is  plotted  upon  part  of  “park  lot  No.  428,”  and  that 
part  also  has  the  exact  frontage — 150  ft. — for  which  the  by-law 
impeached  assesses  it. 

The  numerous  cases  cited  have  no  application  to  the  facts. 
There  must  of  course  be  a valid  assessment  as  a foundation  for 
taxation.  But  there  was  here  a valid  assessment  for  the  general 
rate  and  for  the  local  improvement. 

The  action  fails.  It  is  absolutely  without  merit  and  is  dis- 
missed. with  costs. 

The  plaintiffs  appealed  from  the  judgment  of  Latch- 

ford,  J. 


Latchford,  J. 

1916 

Hislop 

v. 

City  op 
Stratford. 
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Hislop 

V. 

City  op 
Stratford. 


January  16,  1917.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  J.,  Ferguson,  J.A.,  and  Rose,  J. 

T.  Hislop , for  the  appellants,  argued  that  the  assessments  of 
their  lands  had  not  been  properly  made.  The  provisions  of  sec. 
22  of  the  Assessment  Act  had  not  been  followed;  sub-secs,  (c), 
(e),  and  (/)  of  sec.  22  especially  had  been  disregarded:  Town  of 
Sturgeon  Falls  v.  Imperial  Land  Co.  (1914),  31  O.L.R.  62;  Blakey 
v.  Smith  (1910)',  20  O.L.R.  279;  Christie  v.  Johnston  (1866),  12 
Gr.  534.  The  by-law  authorising  part  of  the  taxation  did  not 
conform  to  the  provisions  of  the  Municipal  Act.  No  annual  rate 
per  foot  frontage  was  imposed  by  the  by-law,  and  the  schedule 
attached  thereto  was  not  incorporated  into  the  by-law,  and  could 
not  be  looked  at  to  find  the  rate  charged:  Russell  v.  City  of  Toronto 
(1907),  15  O.L.R.  484;  Re  Robertson  and  City  of  Chatham  (1899), 
30  O.R.  158,  26  A.R.  554;  Bogart  v.  Township  of  King  (1901), 
1 O.L.R.  496.  There  could  be  no  taxation  under  the  by-laiw, 
because  the  municipality  had  not  sold  the  debentures  provided 
thereby  to  a stranger. 


R.  S.  Robertson , for  the  defendants,  respondents,  contended 
that,  as  to  the  inaccuracies  of  the  assessor  in  carrying  out  the 
provisions  of  the  Act,  the  Court  of  Revision  was  the  proper  place 
in  which  to  have  these  matters  remedied.  But  no  appeal  had 
been  taken  to  that  Court,  and  there  had  been  no  objection  made  to 
the  amount  of  the  assessment.  So  the  assessment  stands,  under 
the  provisions  of  sec.  70  of  the  Assessment  Act.  As  to  the  by- 
law, it  complied,  in  substance,  with  all  the  requirements  of  the 
Act  upon  which  it  was  based.  As  to  the  municipality  having 
purchased  the  debentures,  sec.  420  (3)  of  the  Municipal  Act 
provided  that  the  municipality  could  hold  such  debentures  on 
account  of  the  sinking  fund. 

. Hislop , in  reply.  ‘ x 


January  19.  Meredith,  C.  J.C.P. :— The  appellants  are 
owners  of  lands  in  Stratford,  lands  which  are  liable  to  taxation, 
and  ought  to  be  taxed,  for  the  purposes  of  the  municipality; 
and  these  lands  have  been  assessed  always  for  the  purpose  of  such 
taxation,  and  have  been  taxed  accordingly,  in  precisely  the  same 
manner  as  they  were  assessed  last  year,  and  as  it  was  intended 
to  tax  them,  in  due  course,  upon  that  assessment.  The  taxes 
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were  paid  from  year  to  year  by  the  appellants  without  any  kind 
of  objection  or  fault-finding.  And  there  can  be  no  serious  conten- 
tion that  they  have  not  had  the  notice  which  the  law  requires 
of  all  such  assessments. 

But,  in  this  action,  the  assessment  of  last  year  is  objected  to 
and  found  fault  with ; and  the  action  is  brought  to  prevent  the 
usual  taxation  of  the  lands,  in  common  with  all  other  taxable 
lands  in  the  municipality. 

What  is  objected  to,  and  found  fault  with,  is  the  action  of  the 
assessor  in  setting  out  in  the  assessment  roll  some  of  the  details  of 
the  assessment:  it  is  said  that  in  some  respects,  in  his  description 
of  the  lands,  he  did  not  fully  comply  with  that  which  the  Act 
requires  him  to  do ; and  that  as  to  part  of  the  intended  taxation 
a by-law  authorising  and  requiring  it  is  not  altogether  in  con- 
formity with  the  provisions  of  the  Municipal  Act  under  which  it 
was  enacted;  and  also  that,  as  the  municipality  has  not  sold  to  a 
stranger  the  debentures  provided  for  by  the  by-law,  there  can 
be  no  taxation  under  it. 

But  these  first-mentioned  matters  are  things  over  which  the 
Courts  of  Revision  of  assessments,  provided  for  in  the  Assessment 
Act,  now  have  complete  control,  with  full  power  to  make  all  such 
changes,  and  give  all  such  relief,  as  the  nature  of  the  case  may 
require.,  if  any;  and  so  they  are  not  the  proper  subject  of  an  action 
in  this  Court,  as  they  might  be  if  the  case  were  one  in  which  there 
was  no  power  in  the  municipality  to  tax;  or  one  with  which  the 
Courts  of  Revision  have  not  power  to  deal  properly.  If  the  appel- 
lants be  right  in  their  contention  in  this  respect,  and  I am  far  from 
thinking  they  are,  then  the  proper  remedy  for  all  that  they  com- 
plain of  is  an  alteration  of  the  assessment  roll  so  that  it  may  be  in 
the  form  they  contend  for,  and  that  remedy  the  Courts  of  Re- 
vision can  apply,  this  Court  cannot:  see  the  Assessment  Act, 
secs.  53,  54,  69,  70,  79,  82,  and  83.  Section  70  provides  that  the 
assessment  roll,  as  finally  passed,  as  it  must  be,  by  the  Courts  of 
Revision,  shall  be  valid,  and  bind  all  parties  concerned,  notwith- 
standing any  defect  or  error  committed  in  or  with  regard  to  such 
roll,  or  any  defect,  error  or  misstatement  in  the  notice  of  assess- 
ment, or  the  omission  to  deliver  or  transmit  such  notice. 

And  as  to  the  by-law,  it  does  not  seem  to  me  to  be  open  to  any 
substantial  objection;  it,  in  substance,  complies  with  all  the  re- 
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quirements  of  the  Act  upon  which  it  is  based : and  the  assessments 
under  it  too  were  subject  to  appeal  to  a Court  of  Revision,  but  no 
appeal  against  them  was  made,  nor  was  any  motion  to  quash  the 
by-law  made;  instead,  as  I have  said,  the  appellants  have,  ever 
since  it  was  passed,  been  paying,  without  objection  or  fault-finding, 
all  the  taxation  upon  these  lands  under  it. 

Nor  can  I imagine  any  good  reason  for  holding  that  the  lands 
benefited  by  the  work  done  under  the  by-law  are  freed  from  pay- 
ment for  that  benefit  merely  because  the  municipality  itself  has  in 
effect  purchased  the  debentures  made  under  it  in  connection  with 
their  sinking  fund,  instead  of  selling  them  to  a stranger:  see  the 
Consolidated  Municipal  Act,  1903,  sec.  420  (3),  the  Act  appli- 
cable to  the  case. 

I would  dismiss  the  appeal. 

Riddell,  J.,  Ferguson,  J.A.,  and  Rose,  J.,  agreed  that  the 
appeal  should  be  dismissed. 

Appeal  dismissed. 


[MIDDLETON,  J.] 

Re  West  Nissouri  Continuation  School. 


Contempt  of  Court — School  Trustees — Township  Councillors — Motions  to  Com- 
mit— -Failure  to  Obey  Orders  of  Court — Tardy  Obedience — Remedy  under 
Rule  552 — Costs  of  Motion,  by  whom  Payable — Costs  as  between  Solicitor 
and  Client. 

The  end  to  be  attained  by  a motion  to  commit  for  contempt  of  Court  persons 
who  refuse  to  obey  an  order,  is  obedience,  and  not  vindictive  punishment. 

In  contempt  cases,  solicitor  and  client  costs  may  be  awarded. 

Where  tardy  obedience  was  yielded  to  orders,  made  upon  the  application 
of  ratepayers,  directing  the  trustees  of  a continuation  school  to  discharge 
their  duty  by  opening  and  carrying  on  the  school,  and  directing  the  town- 
ship council  to  fill  vacancies  in  the  board  of  school  trustees,  no  order  was 
made  upon  motions  to  commit  the  trustees  and  the  members  of  the  council 
except  that  the  applicants’  costs  of  the  motions  should  be  paid  out  of  the 
corporate  funds  of  the  school  board  and  township  corporation  respectively, 
and  that  those  costs  should  be  taxed  as  between  solicitor  and  client. 

Semble,  where  a mandamus  is  granted  and  treated  with  contempt,  the  extreme 
remedy  found  in  Rule  552  is  Ppen  and  appropriate. 


Motion  by  certain  ratepayers  of  the  Township  of  West 
Nissouri  to  commit  the  trustees  of  the  West  Nissouri  Continuation 
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School  for  contempt  of  Court  in  disobeying  a mandatory  order 
made  by  Masten,  J.,  directing  them  to  discharge  their  duty 
by  opening  and  carrying  on  the  school;  and  motion  by  the  same 
ratepayers  to  commit  the  members  of  the  township  council  for 
contempt  in  disobeying  an  order  requiring  them  to  fill  the  vacan- 
cies in  the  school  board. 

The  motion  was  heard  by  Middleton,  J.,  in  the  Weekly 
Court  at  Toronto. 

W.  R.  Meredith,  for  the  applicants. 

Sir  George  C.  Gibbons,  K.C.,  and  W . N.  Tilley,  K.C.,  for  the 
respondents. 

January  19.  Middleton,  J.: — My  brother  Masten  made  a 
mandatory  order  directing  the  school  trustees  to  discharge  their 
duty  by  continuing  the  school  in  question.  This  was  not  obeyed. 
The  first  motion  was  for  this  contempt. 

Certain  members  of  the  board  resigned,  and  their  resignation 
was  accepted  by  the  township  council.  This  was  before  the 
motion  was  made,  but  was  clearly  in  view  of  the  impending 
trouble.  These  ex-members  of  the  board  said,  “You  cannot 
pnnish  us,  for  we  cannot  act.” 

The  township  council  appointed  new  members,  but  they  would 
not  accept  office,  and  they  said,  “You  cannot  punish  us,  we  have 
not  accepted  office.” 

Other  members  of  the  board  said,  “We  want  to  do  our  duty, 
but  we  are  not  a quorum.” 

So,  it  was  thought,  a deadlock  had  been  created,  and  the  Court 
had  been  rendered  powerless. 

I was  anxious  to  avoid  applying  the  remedy,  open  and  appro- 
priate in  such  cases,  found  in  Rule  552,  and  to  save  the  public 
body  from  this  extreme  indignity.  That  Rule  provides  that, 
when  a mandamus  is  granted  and  treated  with  contempt,  the 
Court  may  “direct  that  the  act  required  to  be  done  may  be  done 
so  far  as  practicable  by  the  party  by  whom  the  judgment  has  been 
obtained.” 

To  place  the  applicants  in  control  of  the  situation  and  to  em- 
power them  to  discharge  all  the  duties  of  the  defaulting  board, 
and  to  give  them  the  right  to  employ  teachers  and  disburse  the 
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school  money,  is  such  an  extreme  measure  that  I hoped  a return 
to  reason  by  those  trusted  by  the  ratepayers  might  be  expected. 

A motion  to  compel  the  township  council  to  appoint  trustees 
qualified  and  competent  and  ready  to  act  was  then  made,  and  this 
came  on  for  hearing  before  Mr.  Justice  Sutherland,  who  made 
the  order.  An  appeal  was  had  from  this,  which  failed.* 

A motion  was  then  made  to  punish  for  contempt,  in  that  the 
order  had  not  been  obeyed.  I allowed  this  to  stand  so  that  the 
statement  made  by  counsel  that  trustees  would  at  once  be  ap- 
pointed might  be  proved  to  be  accurate. 


I am  now  told  that  this  has  been  done,  and  that  the  school 
has  been  opened. 

I am  asked  to  express  my  opinion  of  this  misconduct.  This 
I decline  to  do.  The  blindfolded  goddess  is  never  less  attractive 
than  when  she  forgets  her  true  function  and  scolds  like  a ter- 
magant. Obedience  has  been  yielded,  though  none  too  grace- 
fully— obedience,  and  not  vindictive  punishment,  is  the  end  to 
be  attained. 

The  question  of  costs  remains.  I think  that  the  applicants 
should  have  their  costs  of  both  motions — of  the  first,  against  the 
school  board,  to  be  paid  out  of  the  corporate  funds;  of  the  second, 
against  the  township,  to  be  paid  out  of  its  funds.  The  added 
burden  of  taxation  may  make  the  ratepayers  careful  in  the 
selection  of  their  representatives.  More  money  has  been  spent 
in  idle  litigation  than  would  have  maintained  the  school,  but 
lawyers  must  be  maintained. 

The  situation  reminds  me  of  one  in  which  Knight  Bruce, 
V.-C.,  quoted  from  the  French  a couplet,  which  may  be  rendered 
into  the  vulgar  tongue:  “By  the  folly  of  others  we  dwell  in  a 
palace.  Gentlemen,  the  oyster  was  very  good!  Go  live  in 
peace!” 

The  different  sets  of  respondents  to  the  first  motion  each 
contend  that  for  the  reasons  indicated  they  are  in  the  right  and 
should  have  costs.  I do  not  think  I need  discuss  these  questions, 
for,  even  if  I found  in  their  favour,  I would  not,  in  the  circum- 
stances, award  them  any  costs,  and  the  applicants’  costs  have 
been  given  them  in  the  way  indicated. 


See  Re  West  Nissouri  Continuation  School  (1917),  38  O.L.R.  207. 
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The  costs  awarded  should,  I think,  be  allowed  as  between 
solicitor  and  client,  so  as  to  afford,  to  those  seeking  to  compel  the 
performance  by  the  board  and  the  township  of  their  public 
duties,  as  complete  an  indemnity  as  possible.  The  right  to  award 
solicitor  and  client  costs  in  contempt  cases  is  clear. 
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[MIDDLETON,  J.] 
Cromarty  v.  Cromarty. 
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Husband  and  Wife — Alimony — Validity  of  Marriage — Previous  Foreign  Divorce 
of  Wife — Validity  in  Ontario — Place  of  Marriage — Change  of  Domicile — 
Bona  Fides — Domicile  at  Time  of  Institution  of  Divorce  Proceedings — 
Fraud  upon  Foreign  Court — Status  of  Husband  to  Attack  Divorce — Proper 
Exercise  of  Jurisdiction  by  Foreign  Court — Right  to  Inquire  into — Interim 
Alimony — Permanent  Alimony — Date  of  Commencement — Costs — Obliga- 
tion of  Husband  to  Pay  Wife’s  Costs — “Costs  as  between  Solicitor  and 
Client ” — Indemnity. 

The  domicile  of  the  married  pair  at  the  time  when  the  question  of  divorce 
arises  is  the  test  of  jurisdiction  to  dissolve  their  marriage;  the  Court  of  the 
bond  fide  existing  domicile  has  jurisdiction  over  persons  originally  domiciled 
in  another  country  to  undo  a marriage  solemnised  in  that  other  country; 
and  such  a divorce  will  be  recognised  by  the  Courts  of  Ontario  even  if  granted 
for  a cause  which  would  not  be  sufficient  to  obtain  a divorce  iin  England. 

A divorce  granted  by  a foreign  Court,  being  a judgment  affecting  the  status 
of  the  parties,  stands  upon  the  same  footing  as  a judgment  in  rem,  and 
therefore  cannot  be  set  aside  in  this  country,  even  on  the  ground  of  fraud, 
by  a person  who  was  no  party  to  the  proceedings  in  which  the  judgment  was 
pronounced. 

Bater  v.  Bater,  [1906]  P.  209,  applied  and  followed. 

The  plaintiff  was  married  to  L.,  in  Ontario,  in  1886;  they  made  their  home  in 
Ontario  until  L.  went  to  the  State  of  Illinois  in  1892;  the  plaintiff  followed 
him  in  1893;  in  1895,  the  plaintiff  left  him  and  returned  to  Ontario;  L. 
followed  her  and  they  lived  together  in  Ontario  for  a few  months,  after 
which  she  finally  left  him;  she  instituted  divorce  proceedings  in  Illinois  in 
March,  1896;  the  bill  was  served  on  L.,  in  Illinois,  at  once;  no  defence  was 
entered,  the  case  was  heard  on  oral  evidence  produced  for  the  plaintiff,  and 
a decree  of  divorce  was  pronounced  in  May,  1896: — 

Held , upon  the  evidence,  that  in  1892  the  married  pair  had  acquired  a domicile 
of  choice  in  Illinois,  and  that  that  domicile  was  not  changed  until  after  the 
decree  had  been  pronounced.  The  temporary  absence  in  Ontario  of  the 
married  pair,  without  any  intention,  when  leaving,  of  abandoning  the  Illinois 
residence,  did  not  defeat  the  jurisdiction. 

Held,  also,  that  the  defendant,  to  whom  M.  the  plaintiff  was  married  soon 
after  the  divorce,  could  not  indirectly  attack  the  Illinois  decree,  to  which 
he  was  no  party;  but,  apart  from  that,  no  fraud  was  practised  upon  the 
Illinois  Court. 

When  once  it  has  been  made  to  appear  that  the  foreign  Court  has  a general 
jurisdiction  over  the  subject  with  which  it  has  dealt,  and  that  the  persons 
with  whose  rights  and  status  it  has  dealt  were  so  resident  within  its  juris- 
diction as  to  be  properly  subject  to  the  authority  of  the  foreign  State  and  to 
owe  to  it  such  allegiance  as  to  entitle  its  Courts  to  assert  jurisdiction  over 
them,  our  Courts  ought  never  to  attempt  to  inquire  whether  the  jurisdiction 
has  been  properly  exercised. 

Pemberton  v.  Hughes,  [1899]  1 Ch.  781,  790,  applied  and  followed. 
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But,  if  the  inquiry  was  open,  the  evidence  in  this  case  shewed  that  the  Illinois 
Court  had  jurisdiction. 

The  plaintiff  was  held,  entitled  to  a judgment  for  alimony.  Interim  alimony 
having  been  ordered,  permanent  alimony  ran  from  the  date  of  the  judg- 
ment. 

The  plaintiff  was  awarded  “ costs  as  between  solicitor  and  client,”  to  be 
liberally  taxed  so  as  to  afford  the  plaintiff  as  near  an  approach  to  indemnity 
for  costs  properly  incurred  as  was  practicable. 

The  obligation  of  the  husband  to  pay  his  wife’s  costs  of  an  alimony  suit  ex- 
plained. 

An  action  for  alimony. 

January  17  and  18.  The  action  was  tried  by  Middleton,  J., 
without  a jury,  at  Toronto. 

J . W.  Bain,  K.C.,  Peter  White,  K.C.,  and  M.  L.  Gordon,  for 
the  plaintiff. 

PL.  H.  Dewart,  K.C.,  and  R.  T.  Harding,  for  the  defendant. 

January  23.  Middleton,  J.: — The  plaintiff  sues  for  alimony 
— the  defendant  admits  the  plaintiff’s  right  to  alimony  if  there  was 
a valid  marriage.  The  plaintiff  was  first  married  to  one  George 
W.  Lampkin,  from  whom  she  obtained  a divorce  by  the  decree 
of  the  Superior  Court  of  Cook  County,  Illinois,  oh  the  2nd  May, 
1896.  Five  days  later,  on  the  7th  May,  1896,  she  married  the 
defendant. 

The  validity  of  the  marriage  depends  upon  the  validity  of 
the  Cook  County  divorce,  and  this  in  turn  depends  upon  the 
domicile  of  the  parties  at  the  time  of  the  institution  of  the  pro- 
ceedings in  Illinois  leading  up  to  the  divorce. 

The  law  upon  this  question  had  for  long  been  slowly  crystal- 
lising, and  finally  came  to  rest  in  the  authoritative  decision  of 
the  Court  of  Appeal  in  England  in  Bater  v.  Bater,  [1906]  P.  209. 
As  stated  in  the  head-note:  “The  domicile  for  the  time  being  of 
the  married  pair,  when  the  question  of  divorce  arises,  affords 
the  only  true  test  of  jurisdiction  to  dissolve  their  marriage;  and 
the  Court  of  the  bond  fide  existing  domicile  has  jurisdiction  over 
persons  originally  domiciled  in  another  country  to  undo  a marriage 
solemnised  in  that  other  country;  and  such  a divorce  will  be 
recognised  by  the  English  Courts  even  if  granted  for  a cause  which 
would  not  have  been  sufficient  to  obtain  a divorce  in  England.” 
This  is  in  strict  conformity  with  the  earlier  decisions  of  Harvey 
v.  Farnie  (1882),  8 App.  Cas.  43,  and  Le  Mesurier  v.  Le  Mesurier, 
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[1895]  A.C.  517,  though  it  somewhat  extends  the  effect  of  these 
cases. 

George  W.  Lampkin'and  the  plaintiff,  then  Kathleen  Maria 
Holden,  were  both  originally  domiciled  in  Ontario,  and  were 
married  at  Ingersoll,  Ontario,  on  the  5th  July,  1886.  They  made 
their  home  in  Ontario  until  Lampkin,  who  was  then  out  of  work, 
went  to  Chicago  in  September,  1892,  his  wife  following  hirp 
in  June,  1893.  While  in  Chicago,  Lampkin  so  misconducted 
himself  as  to  justify  divorce.  Finally,  in  July,  1895,  his  wife 
left  him,  returning  to  Ontario.  A week  or  so  later,  Lampkin 
also  came  to  Ontario,  being  summoned  by  wire  owing  to  the 
illness  of  his  father,  who  was  then  thought  to  be  dying.  Lampkin 
did  not  intend  to  stay  in  Ontario  when  he  came,  but  his  father 
did  not  die  as  soon  as  expected,  his  death  taking  place  on  the 
16th  February,  1896.  During  his  stay  here,  his  wife  lived  with 
him,  but  he  again  misconducted  himself,  and  his  wife  finally 
left  him.  Divorce  proceedings  were  instituted  by  her  in  Chicago 
on  the  16th  March,  1896,  and  the  bill  was  served  on  Lampkin 
in  Chicago  on  the  17th  March,  1896.  No  defence  was  entered, 
and  the  case  was  heard  on  the  oral  evidence  produced  for  the 
plaintiff  on  the  24th  April,  and  the  decree  pronounced  on  the 
2nd  May,  1896. 

Lampkin  inherited  some  property  upon  his  father’s  death, 
and  stayed  in  Ontario  to  manage  it,  and  abandoned  his  intention 
of  returning  at  once  to  Chicago.  In  the  fall  of  1895,  he  met  a 
lady  whom  he  married  in  Ontario  on  the  1st  July,  1896,  assuming 
that  the  wife’s  divorce  set  him  free  from  his  first  marriage.  After 
this  marriage,  he  lived  some  years  in  Ontario,  when,  having  sold 
his  property,  he  returned  to  the  States,  residing  in  various  places, 
and  finally  was  divorced  from  his  second  wife,  and  married  a 
third  time. 

Looked  at  in  the  light  of  all  the  events  that  have  happened, 
there  is  much  to  lead  to  the  conclusion  that  Lampkin  never  in 
fact  changed  his  domicile  of  origin.  He  seems  to  have  been 
a rolling  stone,  moving  in  the  direction  of  least  resistance,  and 
making  his  abode  where  it  was  easiest  to  obtain  a living — but 
this  is  not  the  way  in  which  the  matter  should  be  approached. 

I must  determine  whether,  when  Lampkin  went  to  Chicago 
in  1892,  he  went  with  the  fixed  intention  of  making  it  his  per- 
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manent  home.  I think  he  did.  This  is  in  accordance  with  his 
own  evidence  and  the  evidence  of  his  wife.  The  subsequent 
course  of  events  must  be  looked  at  to  test  this  evidence,  but  in 
it  there  is  nothing  inconsistent  with  a change  of  domicile  in 
1892.  In  Seifert  v.  Seifert  (1914),  32  O.L.R.  433,  I reviewed 
with  care  the  law  relating  to  change  of  domicile,  and  nothing 
would  be  gained  by  repeating  it  here. 

Then,  finding  that  in  1892  the  “married  pair”  had  acquired 
a domicile  of  choice  in  Chicago,  I must  also  find  that  that 
domicile  was  not  changed  until  after  the  decree  had  been  pro- 
nounced. 

The  validity  of  the  Chicago  divorce  is  attacked  upon  the 
ground  of  fraud  upon  the  Court  of  Illinois.  This  question  is 
again  determined  by  the  decision  in  Bater  v.  Bater,  supra , for 
it  was  there  held  that  “a  divorce  granted  by  a foreign  Court, 
being  a judgment  affecting  the  status  of  the  parties,  stands  upon 
the  same  footing  as  a judgment  in  rent,  and  therefore  cannot 
be  set  aside  in  this  country,  even  on  the  ground  of  fraud,  by  a 
person  who  was  no  party  to  the  proceedings  in  which  the  judg- 
ment was  pronounced.” 

The  effect  of  this  is  that  the  defendant  here  cannot  be  per- 
mitted indirectly  to  attack  this  Chicago  decree,  to  which  he  was 
no  party:  by  it  the  marriage  was  dissolved,  and  the  status  of  an 
unmarried  woman  was  conferred  upon  the  plaintiff.  At  this 
point  of  time,  the  defendant  had  no  right  to  complain.  He 
accepted  the  situation  and  married  the  plaintiff  upon  the  faith 
of  the  status  thus  conferred  upon  her;  and  it  would  be  a monstrous 
thing  to  hold  that  this  marriage  conferred  upon  him  any  status 
to  attack  the  earlier  divorce  and  so  annul  his  marriage. 

But,  quite  apart  from  that,  I have  perused  the  evidence 
taken  in  Chicago,  and  it  is  clear  that  no  fraud  was  practised 
upon  the  Court.  All  the  material  facts  as  now  disclosed  upon 
this  trial  were  before  the  Chicago  Court. 

It  is  not  easy  to  follow  the  line  of  attack  on  the  Chicago 
judgment.  The  statutes  of  Illinois  referred  to  by  Mr.  Patterson, 
a Chicago  lawyer,  called  for  the  defence,  do  not  require  domicile, 
in  the  sense  that  that  term  has  in  international  law,  but  residence 
merely.  Case-law  has  established  that  this  residence,  though 
not  equivalent  to  domicile,  is  not  to  be  a merely  transient  stay — 
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“there  must  be  some  intent  of  permanent  business  or  stay:’/ 
Way  v.  Way  (1872),  64  111.  406. 

My  finding  of  a Chicago  domicile  includes  a finding  of  such  an 
animus  manendi,  and  I am  satisfied  that  the  learned,  careful, 
and  experienced  Judge  who  presided  at  the  trial  was  also  satisfied 
of  his  jurisdiction. 

The  statute  quoted  by  Mr.  Patterson,  R.S.  111.  ch.  40,  secs. 
2 and  5 (identical  with  the  law  then  in  force) , provides : — 

“(2)  No  person  shall  be  entitled  to  a divorce  in  pursuance 
of  the  - provisions  of  this  Act  who  has  not  resided  in  the  State 
one  whole  year  next  before  the  filing  his  or  her  bill  or  petition, 
unless  the  offence  or  injury  complained  of  was  committed  within 
this  State,  or  whilst  one  or  both  parties  resided  in  this  State.” 

“ (5)  The  proceedings  shall  be  had  in  the  county  in  which  the 
complainant  resides,  but  process  may  be  directed  to  any  county 
in  the  State.” 

The  temporary  absence  of  the  married  pair  in  Ontario,  without 
any  intention,  when  leaving,  of  abandoning  the  Chicago  resi- 
dence, did  not,  I think,  defeat  the  jurisdiction.  And,  beyond 
this,  the  offences  or  injuries  complained  of  were  committed  within 
the  State  and  whilst  both  parties  resided  in  the  State.  That 
subsequent  offences  were  committed  out  of  the  State  seems  to 
me  immaterial. 

The  question  of  status  of  individuals  must  be  capable  of 
determination  by  the  Courts  or  other  appropriate  tribunals  of 
some  country;  and  the  fundamental  principle  recognised  by 
international  law,  as  already  shewn,  is  that  this  is  the  function 
of  the  tribunals  of  the  domicile,  and  much  may  be  said  in  favour 
of  the  view  that  when  once  the  domicile  is  ascertained  the  inquiry 
ought  to  end,  and  the  decision  of  the  Court  of  the  domicile  ought 
to  be  accepted  without  further  inquiry. 

It  has  been  suggested  by  a very  learned  author,  Professor 
A.  V.  Dicey,  in  the  Law  Quarterly  Review,  vol.  22,  p.  240,  that 
the  question  is  still  open,  and  that,  when  it  has  been  found  that 
the  foreign  Court  has,  by  reason  of  domicile,  from  an  international 
point  of  view,  jurisdiction  to  grant  a divorce,  it  may  be  open  to 
an  English  Court  to  consider  whether  the  foreign  Court  had 
jurisdiction  under  the  foreign  law  to  entertain  the  suit.  I am, 
however,  of  the  opinion  that,  when  once  it  is  made  to  appear 
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' that  the  foreign  Court  has  a general  jurisdiction  over  the  subject 
with  which  it  has  dealt,  and  that  the  persons  with  whose  rights 
and  status  it  has  dealt  were  so  resident  within  its  jurisdiction 
as  to  be  properly  subject  to  the  authority  of  the  foreign  State 
and  to  owe  to  it  such  allegiance  as  to  entitle  its  Courts  to  assert 
jurisdiction  over  them — then  our  Courts  ought  never  to  attempt 
to  inquire  whether  this  jurisdiction  has  been  properly  exercised. 
This  is,  I think,  the  effect  of  Pemberton  v.  Hughes,  [1899]  1 Ch. 
781,  790. 

If  the  inquiry  is  open,  then  I think  the  Chicago  Court  had 
jurisdiction.  The  only  evidence  before  me  failed  to  raise  in  my 
mind  any  doubt  upon  the  question. 

The  question  was  carefully  considered  by  a competent  solicitor 
at  the  time.  The  importance  of  it  was  realised  by  all  concerned, 
including  the  defendant,  who  contemplated  marriage  with  the 
plaintiff  if  she  secured  her  divorce;  and  I have  no  doubt  that  at 
that  time  it  was  honestly  thought  by  all  that  the  domicile  was  in 
.Chicago,  and  that  the  Illinois  Court  had,  for  this  reason,  juris- 
diction. 

It  was  faintly  suggested  in  argument  that  the  suit  in  Illinois 
was  collusive.  There  is  absolutely  no  evidence  to  justify  this 
contention. 

It  is  not  unimportant  to  note  that,  when  the  defendant 
obtained  the  marriage  license  in  Ontario  on  the  7th  May,  1896, 
he  described  his  intended  wife  as  Miss  Kathleen  Marie  Holden, 
of  Englewood,  Illinois — Englewood  being  a suburb  of  Chicago. 

The  plaintiff  is  entitled  to  alimony.  Unless  the  parties  agree, 
there  must  be  a reference  to  the  Master  to  fix  the  amount. 

The  plaintiff  is  also  entitled  to  her  costs.  I award  these  as 
between  solicitor  and  client,  and  intend  by  this  award  to  give 
to  her  as  wide  a remedy  for  costs  and  as  near  an  approach  to 
indemnity  as  the  Court  has  power  to  afford. 

After  the  minutes  of  the  above  judgment  had  been  spoken  to 
by  counsel,  the  learned  Judge  made  a memorandum  in  writing 
as  follows : — 

February  20.  Middleton,  J.: — Two  questions  are  raised 
upon  speaking  to  the  minutes. 

(1)  “Permanent  alimony”  is  claimed  to  run  from  the  date 
of  the  writ  of  summons — less  any  sums  paid  for  interim  alimony. 
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I can  find  nothing  to  justify  this  claim.  Interim  alimony 
has  been  ordered,  and  this  runs  from  the  date  of  the  writ  (unless 
it  has  been  otherwise  directed)  until  the  judgment.  Permanent 
alimony  runs  from  the  date  of  the  judgment.  In  England  this 
is  regulated  by  a Rule.  We  have  followed  the  English  practice. 

(2)  I awarded  the  plaintiff  “ costs  as  between  solicitor  and 
client.”  In  my  reasons  for  judgment  I expressed  the  hope  that 
costs  might  be  liberally  taxed  so  as  to  afford  the  plaintiff  as  near 
an  approach  to  indemnity  for  costs  properly  incurred  as  prac- 
ticable. I am  now  asked  to  embody  in  the  formal  judgment 
some  provisions  going  beyond  the  expression  used  in  the  judg- 
ment as  endorsed  on  the  record.  I can  find  no  authority  for  so 
doing,  and  I do  not  think  that  I should  in  any  way  interfere  with 
the  responsible  duty  of  the  Taxing  Officer  in  determining  what 
costs  W’ere  reasonably  and  properly  incurred.  This  task  is  his, 
and  his  hand  ought  not  to  be  tied  by  any  expressions  of  opinion 
on  my  part. 

In  an  alimony  suit  the  obligation  of  the  husband  to  pay  his 
wife’s  costs  rests  upon  a somewhat  different  ground  from  the 
obligation  of  an  ordinary  litigant  against  whom  judgment  has 
passed  for  his  adversary’s  costs.  There  the  judgment  is  the 
foundation  of  the  right.  The  obligation  of  the  husband  to  pay 
his  wife’s  costs  rests  upon  his  matrimonial  obligation,  and  costs 
that  she  incurs  in  her  endeavour  to  enforce  her  matrimonial  rights 
are  an  obligation  of  the  husband.  She  cannot  impose  upon  him 
an  obligation  beyond  what  is  reasonably  necessary  for  the  asser- 
tion of  her  rights;  but,  in  my  view,  the  Taxing  Officer  ought  to 
consider  what  has  been  done,  in  the  endeavour  to  assert  her  rights, 
sympathetically  rather  than  critically,  and  in  the  light  of  the  fact 
that  there  is  no  other  way  in  which  the  wife’s  solicitor  can  secure 
payment  unless  the  wife  encroaches  on  her  alimentary  allowance 
or  her  friends  come  to  the  rescue. 

No  hard  and  fast  lines  can  be  laid  down  in  advance — in  each 
case  all  its  peculiar  circumstances  must  be  kept  in  mind;  and 
while  the  endeavour  must  be  made  to  afford  the  wife  protection, 
no  undue  burden  must  be  cast  upon  the  husband  by  any  costs 
incurred  through  overcaution  or  extravagance  upon  the  part 
of  the  wife. 
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Union  Natural  Gas  Co.  v.  Chatham  Gas  Co. 


Contract — Supply  of  Natural  Gas — Interpretation — “City  of  Chatham ” — Inclu- 
sion of  District  Subsequently  Annexed  to  City — Municipal  Act,  R.S.O. 
1914,  ch.  192,  sec.  33— Orders  of  Ontario  Railway  and  Municipal  Board — 
Validity — Delivery  of  Gas  Outside  of  City — Unambiguous  Language — Sub- 
sequent Acts  and  Conduct — Acquiescence — Estoppel — Knowledge  . of  Legal 
Rights — Agreement  of  Distributing  Company  with  Owner  of  Factory  in 
Annexed  District — Modification — Injunction - — Alteration  of  Conditions — 
Costs  of  Action. 

In  1906  and  for  many  years  before,  the  defendant  company  had  a contract 
with  the  Corporation  of  the  City  of  Chatham  for  the  sale  and  distribution 
of  manufactured  gas  to  the  city  and  its  inhabitants.  In  November,  1906, 
an  agreement  under  seal  (set  out  below)  was  entered  into  between  the  de- 
fendant company  and  the  predecessors  of  the  plaintiff  company  (called 
“the  producers’7)  for  the  supply  to  the  defendant  company  of  natural 
gas  for  all  the  requirements  of  that  company  and  its  customers,  for  a period 
of  ten  years  or  longer.  One  of  the  provisions  of  the  agreement  was  that  the 
distribution  system  should  be  “suitable  and  sufficient  to  distribute  thp 
gas  to  be  supplied”  by  the  producers  “to  any  person  firm  or  corporation 
in  the  City  of  Chatham  desiring  to  use  the  same;”  the  expressions  “in  Chat- 
ham” and  “in  the  said  city ” were  again  used  in  reference  to  the  supply;  and 
one  of  the  recitals  was,  that  the  parties  had  agreed  for  the  sale  and  distri- 
bution of  natural  gas  in  Chatham.  In  1915,  by  an  order  or  orders  of  the 
Ontario  Railway  and  Municipal  Board,  a tract  of  land  outside  the  city  was 
annexed  to  it.  There  was  a factory  upon  this  land,  and  the  defendant 
company  entered  into  an  agreement  with  the  owner  (a  sugar  company)  to 
supply  it  with  natural  gas : — 

Held,  that  this  tract  of  land  had  been  duly  annexed  to,  incorporated  in,  and 
formed  part  of  the  city. 

(2)  That  the  agreement  did  not  provide  for  a supply  of  gas  for  sale  or  delivery 
outside  of  the  city;  and,  the  language  used  being  unambiguous,  subsequent 
acts  and  conduct  could  not  affect  the  interpretation. 

Toronto  General  Trusts  Corporation  v.  Gordon  Mackay  & Co.  Limited  (1915), 
34  O.L.R.  101,  followed. 

(3)  That  the  plaintiff  company  had  not  acquiesced  in  the  defendant  company’s 
agreement  to  supply  the  factory  with  natural  gas;  and  the  plaintiff  was  not 
estopped  from  objecting  to  it — there  was  no  evidence  that  both  parties 
were  not  fully  aware  of  their  respective  legal  rights. 

Toronto  Electric  Light  Co.  v.  City  of  Toronto  (1916),  38  O.L.R.  72,  87,  followed. 

(4)  That,  upon  the  true  construction  of  the  agreement  of  1906,  it  included 
land  annexed  to  the  city  after  the  date  of  the  agreement. 

Toronto  Corporation  v.  Toronto  R.W.  Co.,  [1907]  A.C.  315,  distinguished. 

Section  33  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  considered. 

(5)  That  the  agreement  between  the  defendant  company  and  the  sugar  com- 
pany was  not  one  which  the  defendant  company  was,  upon  a fair  construc- 
tion of  the  agreement  of  1906,  entitled  to  call  upon  the  plaintiff  company 
to  comply  with,  or  under  which  the  defendant  company  had  a right  to  divert 
gas  to  the  sugar  company  against  the  will  of  the  plaintiff  company;  and  the 
plaintiff  company  was  entitled  to  a qualified  injunction  which  would  leave 
it  open  to  the  defendant  company  to  secure  the  execution  of  an  agreement 
such  as  it  was  entitled  to  under  its  agreement  with  the  plaintiff  company, 
and  afterwards  to  apply  to  dissolve  the  injunction,  upon  the  conditions 
being  changed. 

(6)  The  plaintiff  company  having  succeeded  in  obtaining  an  injunction,  and 
the  defendant  company  having  succeeded  in  its  contention  as  to  the  con- 
struction of  the  agreement  of  1906,  no  order  was  made  as  to  costs. 
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Action  for  a declaration  as  to  the  proper  interpretation  of  an 
agreement  of  the  3rd  November,  1906,  between  H.  D.  Symmes 
and  D.  A.  Coste  and  the  defendant  company,  for  supplying 
natural  gas  for  the  City  of  Chatham,  and  for  an  injunction  and 
other  relief. 

The  action  was  tried  without  a jury  at  Chatham. 

W.  N.  Tilley,  K.C.,  and  J.  G.  Kerr,  for  the  plaintiff  company. 

T.  G.  Meredith,  K.C.,  and  J.  M.  Pike,  K.C.,  for  the  defendant 
company. 

January  27.  Lennox,  J.: — In  or  about  1915,  the  Dominion 
Sugar  Company  purchased  a block  of  land  of  about  sixty-one 
acres  in  the  township  of  Raleigh  adjoining  the  westerly  limit  of 
the  city  of  Chatham,  and  have  built  a sugar  factory  upon  it. 

On  the  24th  November,  1915,  the  Ontario  Railway  and  Muni- 
cipal Board,  under  powers  conferred  by  the  Municipal  Act,  R.S.O. 

1914,  ch.  192,  sec.  21,  describing  the  land  therein  by  metes  and 
bounds,  made  an  order  purporting  to  annex  this  land  to  the  city 
of  Chatham,  and  declared  that  this  would  take  effect  on  and  from 
the  said  24th  November.  It  was  afterwards  thought  that  the  de- 
scription of  the  land  was  inaccurate,  and  on  the  13th  December, 

1915,  the  Board  made  an  order  correcting  the  description.  As 
to  the  original  order,  it  should  be  mentioned  that,  while  it  contains 
recitals,  it  does  not  recite  all  the  conditions  precedent  set  forth  in 
sec.  21  (1);  although,  of  course,  these  conditions  may  have  existed 
nevertheless.  The  jurisdiction  of  the  Board  is  purely  statutory. 
As  to  the  amending  order,  if  it  can  only  be  regarded  as  an  amending 
order,  I am  disposed  to  think  that  the  Board  had  not  power  to 
make  it — that  it  was  too  late.  Very  broad  powers  of  amendment 
are  conferred  upon  the  Board  by  the  Ontario  Railway  and  Muni- 
cipal Board  Act,  R.S.O.  1914,  ch.  186,  sec.  21,  sub-sec.  (4).  By 
this  sub-section  it  has  the  same  powers  to  amend  its  proceedings 
as  are  vested  in  the  Supreme  Court.  But  sec.  21  (2)  of  the  Muni- 
cipal Act,  under  which  the  Board  was  proceeding,  expressly  de- 
fines the  time  within  which  the  Board  may  amend  an  annexation 
order,  namely,  as  to  certain  matters  not  arising  here,  the  order 
may  be  amended  “at  any  time,  ” but  as  to  matters  other  than  those 
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specifically  mentioned  the  order  may  be  amended  only  “before  it 
takes  effect.”  This  section  (sub-sec.  (1))  also  empowers  the 
Board  in  and  by  its  order  to  declare  when  the  order  is  to  take 
effect,  as  the  Board  did  declare. 

Any  question  as  to  the  validity  of  the  orders,  if  raised  by  the 
pleadings  or  at  the  trial,  necessarily  goes  to  the  root  of  the  main 
question  I have  to  determine,  namely,  whether  the  plaintiff 
company,  under  its  agreement  with  the  defendant  company,  is 
bound  to  furnish  natural  gas  for  the  operation  of  the  Dominion 
Sugar  Company’s  plant,  as  an  industry  within  the  limits  and 
forming  part  of  “the  City  of  Chatham;  ” and,  if  objection  had  been 
taken,  I would  have  had  to  inquire  whether  the  statutory  con- 
ditions precedent  to  the  making  of  the  order,  although  not  all 
recited,  were  in  fact  complied  with,  as  they  probably  were.  But 
the  question  was  not  raised,  and,  in  the  circumstances,  including 
the  long  experience  and  the  recognised  efficiency  of  the  Board,  I 
think  I should  as  to  this  invoke  the  maxim,  Omnia  prcesumuntur 
esse  acta  rite. 

As  to  amending  the  description,  although  the  objection  that 
occurs  to  me  appears  formidable,  it  might  wholly  disappear  upon 
argument,  and  I am  hardly  justified  in  being  astute  in  finding 
reasons  why  the  action  should  not  be  disposed  of  upon  the  merits. 
I should  rather  endeavour  to  find  some  reasonable  way  to  sur- 
mount difficulties,  real  it  may  be  but  possibly  illusory,  of  my  own 
making.  I think  there  is  a fairly  reasonable  way.  It  was  evi- 
dently deemed  expedient,  for  some  cause,  to  have  the  description 
of  the  property  differently  worded,  but  there  is  nothing  before  me 
to  shew  that  the  description  in  the  first  order,  although  technically 
inaccurate,  was  not  substantially  all  that  was  necessary;  in  other 
words,  was  not  sufficient  to  identify  the  property  intended  to  be 
annexed.  If  it  was,  the  amending  order  may  properly  be  dis- 
regarded. If,  on  the  other  hand,  there  was  essential  error  in  the 
description,  if  by  the  description  in  the  first  order  the  property 
intended  to  be  annexed  could  not  be  identified,  there  was  no  land 
annexed,  the  order  was  void  ab  initio , and  the  proposed  annexa- 
tion did  not  go  into  effect  on  the  24th  November  or  at  all;  and, 
although  this  method  is  obviously  not  free  from  difficulty,  there 
may  be  no  insuperable  reason  why  the  order  of  the  13th  December 
should  not,  in  that  event,  be  treated  as  the  order  for  annexation, 
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and  the  previous  order,  duly  referred  to  and  identified,  as  it  was, 
read  as  a document  incorporated  in  it. 

I will  therefore  deal  with  the  questions  submitted  upon  the 
basis  that  the  sixty-one  acres  in  question  have  been  duly  annexed 
to,  are  incorporated  in,  and  form  part  of  the  city  of  Chatham. 

In  1906  discoveries  were  made,  natural  gas  became  a com- 
mercial commodity  in  the  county  of  Kent,  and  H.  D.  Symmes  and 
D.  A.  Coste,  the  predecessors  in  title  and  contract  obligations  of 
the  plaintiff  company,  were  engaged  in  its  production.  They  had 
sunk  several  wells,  and  were  endeavouring  to  obtain  markets  for 
their  product. 

At  that  time  and  for  many  years  before,  the  Chatham  Gas 
Company,  incorporated  under  and  for  the  purposes  of  C.S.C. 
1859,  ch.  65,  had  a franchise  for  the  sale  and  distribution  of 
manufactured  gas  to  the  inhabitants  and  industries  of  the  city 
of  Chatham,  and  for  lighting  its  streets,  squares,  and  public 
buildings.  On  the  3rd  November,  1906,  an  agreement  under 
seal  was  entered  into  between  the  Chatham  Gas  Company  and 
Symmes  and  Coste,  reciting  that : — 

“ Whereas  the  Chatham  Gas  Company  is  the  owner  of  a sys- 
tem of  mains  and  pipes  laid  through,  under,  and  along  the  streets, 
squares,  and  highways,  lands  and  public  places,  of  the  City  of  Chat- 
ham, by  and  with  the  authority  and  sanction  of  the  said  city,  also 
of  certain  rights  and  franchises  to  distribute  and  sell  gas  to  the 
inhabitants  of  the  said  city; 

“And  whereas  the  producers  (Symmes  and  Coste)  own  and 
control  gas  leases  in  the  townships  of  Raleigh  and  East  Tilbury, 
in  the  county  of  Kent,  and  a very  large  well,  known  as  the  Halliday 
well,  and  have  several  other  wells  being  drilled  and  located  in 
what  is  known  as  the  Tilbury  and  Raleigh  Oil  and  Gas  Field; 

“And  whereas  the  parties  hereto  have  agreed  for  the  supply 
by  the  producers  to  the  Chatham  Gas  Company  of  natural  gas 
and  for  the  sale  and  distribution  in  Chatham  aforesaid  of  the  same 
by  the  said  Chatham  Gas  Company,  on  the  terms  and  conditions 
following, ” it  is  provided  and  agreed: 

“(1)  The  producers  shall  furnish,  through  a high  pressure 
line  or  lines  of  sufficient  capacity  for  all  the  requirements  of  the 
Chatham  Gas  Company  and  its  customers,  and  the  Chatham 
Gas  Company  shall  take  from  the  producers,  natural  gas  delivered 
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at  the  city  line  of  the  said  city  of  Chatham,  at  the  corner  of  La- 
croix street  and  Park  avenue. 

“ (2)  That  the  Chatham  Gas  Company  is  to  connect  its  line 
with  the  Union  line  and  to  provide  proper  equipment  and  plant 
to  secure  an  efficient  distribution. 

“(3)  The  producers  shall  furnish  to  the  Chatham  Gas  Com- 
pany, at  all  times  for  all  the  purposes  of  the  Chatham  Gas  Com- 
pany’s present  and  future  customers  and  the  Chatham  Gas  Com- 
pany’s own  use,  and  the  Chatham  Gas  Company  shall  take  from 
the  producers,  the  said  natural  gas  for  a period  of  ten  years  or  for 
such  part  of  said  term  of  years  as  the  producers  shall  have  a supply 
from  the  gas-field  aforesaid,  or  any  other  field,  or  for  such  longer 
period  after  the  expiration  of  the  said  ten  years  as  the  producers 
shall  have  natural  gas  in  sufficient  quantities.  The  producers 
shall  use  due  diligence  at  all  times  in  prospecting  and  drilling  wells 
for  gas,  so  that  the  supply  may  be  continuous  for  all  the  purposes 
of  the  Chatham  Gas  Company,  and  the  said  producers  shall  make 
any  reasonable  expenditure  that  may  be  necessary  to  make  the 
supply  continuous. 

“ (4)  The  producers  will  not  sell  gas  in  Chatham,  and  the  Chat- 
ham Gas  Company  will  buy  from  no  other  company,  if  the  pro- 
ducers keep  up  the  supply,  and  the  producers  shall  not  supply 
natural  gas  to  any  person  or  corporation  outside  of  the  city  of 
Cha  ham,  excepting  to  customers  along  the  high  pressure  line  be- 
tween the  field  and  Chatham,  unless  the  supply  from  time  to 
time  shall  be  greater  than  that  required  by  the  Chatham  Gas 
Company  for  itself  and  for  its  customers  for  all  purposes. 

“ (5)  The  quality  of  gas  supplied  by  the  producers  shall  be 
such  that  (as?)  the  Chatham  Gas  Company  may  legally  supply 
to  its  customers  for  all  purposes.”  .... 

(6)  Detailed  provisions  as  to  the  manner  in  which  the  Chat- 
ham Gas  Company  shall  equip  and  operate  its  distribution 
system,  and  so  that  it  shall  be  “ suitable  and  sufficient  to  dis- 
tribute the  gas  to  be  supplied  under  this  contract  to  any  person, 
firm,  or  corporation  in  the  city  of  Chatham  desiring  to  use  the 
same,”  with  an  exception  as  to  cases  of  excessive  expense;  and  con- 
cluding: “and  shall  with  the  best  care  and  diligence  carry  on  and 
conduct  the  business  of  furnishing  and  supplying  such  natural 
gas  in  Chatham  aforesaid,  and  shall  use  its  best  endeavours  to 
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manage  and  conduct  its  business  so  as  to  build  up  and  extend  the 
same  and  increase  the  consumption  of  natural  gas  from  time  to 
time  in  the  said  city. 

“(7)  The  Chatham  Gas  Company  shall  lay  such  other  high 
pressure  lines  in  the  city,  and  place  at  such  other  points  in  the  city 
such  other  low  pressure  regulators,  as  may  be  necessary  to  pro- 
perly and  efficiently  distribute  the  natural  gas  required  by  its 
customers. 

“ (8)  The  producers  shall  take  every  reasonable  care  to  keep 
and  maintain  its  supply  pipe  line  in  serviceable  condition,  and 
to  repair  the  same  as  soon  as  possible  in  case  of  accidental  break 
therein,  but”  etc. 

The  agreement  also  contains  provisions  for  the  keeping  of  books 
by  the  Chatham  Gas  Company,  access  thereto  by  the  producers, 
the  prices  to  be  charged  to  consumers,  reading  of  meters,  periodi- 
cal rendering  and  payment  of  accounts  by  the  Chatham  Gas 
Company,  investigation  of  accounts  in  cases  of  dispute,  the  rate 
to  be  charged  by  the  Chatham  Gas  Company  to  its  customers 
for  meters,  and  periodical  ascertainment  and  division  of  gross 
receipts  upon  a basis  of  from  60  to  66f  per  cent,  to  the  pro- 
ducers. 

As  to  the  rights  and  obligations  of  the  parties  to  this  action  in 
relation  to  a supply  of  natural  gas  for  all  the  requirements  of  the 
City  of  Chatham,  as  the  city  was  bounded  and  constituted  on  the 
3rd  November,  1906,  there  is  no  dispute;  and  the  city  limits  are 
the  same  now  as  they  were  then,  with  the  exception  of  the  Dom- 
inion Sugar  Company’s  property,  added  in  the  manner  herein- 
before stated. 

The  substantial  issue  presented  by  the  plaintiff  company,  and  to 
my  mind  the  only  issue  fairly  debatable  upon  the  evidence  in  this  ac- 
tion, is  the  proper  interpretation  of  the  expression  “the  City  of 
Chatham  ” in  the  agreement  of  the  3rd  November.  Did  the  parties 
by  this  mean  the  city  with  its  possible  increase  of  population  within 
its  territorial  limits  as  they  existed  in  1906  and  nothing  more, 
or  did  they  intend  to  include  as  well  any  other  territory  added 
to  the  city  at  any  time  during  the  time  the  agreement  continued  in 
operation?  Counsel  for  the  defence  are  not  content  to  rest  the 
rights  of  their  client  upon  the  determination  of  this  question 
alone;  and  I will  refer  to  the  other  questions  raised  later  on. 
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The  Chatham  Gas  Company,  looking  to  annexation  of  the 
Dominion  Sugar  Company's  property  to  the  city,  and  contending 
that  it  had  a right  under  its  agreement  of  1906  to  be  furnished 
by  the  plaintiff  company  with  natural  gas  for  all  the  require- 
ments of  its  customers  in  territory  subsequently  added  to,  as  well 
as  customers  within  the  original  boundaries  of,  Chatham  (for  the 
broader  claims  now  set  up  were  afterthoughts — though  this  is 
unimportant  if  they  are  well-founded),  entered  into  an  agreement 
dated  the  15th  November,  1915,  with  the  Dominion  Sugar  Com- 
pany, to  supply  to  this  company,  through  the  mains  and  pipes 
of  the  plaintiff  company,  for  so  long  as  natural  gas  continues  to 
be  obtainable,  all  the  gas  from  time  to  time  required  for  heating 
and  operating  the  Dominion  Sugar  Company's  plant.  The  extent 
of  the  increased  supply  of  gas  thus  made  upon  the  plaintiff 
company  is  set  out  in  a letter  of  the  28th  April,  1916,  from  the 
defendant  to  the  plaintiff  company — accompanying  a copy  of 
the  agreement — as  follows:  “The  agreement  contemplates,  as 
you  will  note,  the  furnishing  of  whatever  quantity  of  natural  gas 
the  sugar  company  may  require  for  their  purposes,  which  they 
estimate  will  be  as  much  as  five  million  cubic  feet  in  twenty-four 
hours  for  a certain  portion  of  the  year,  during  their  campaign, 
beginning  in  September,  and  lasting,  usually,  some  three  or  four 
months.  The  quantity  of  gas  required  might  exceed  the  amount 
mentioned  above,  if  their  production  was  increased ." 

Counsel  for  the  defence  contend  that  the  Chatham  Gas 
Company’s  right  to  obtain  gas  for  the  sugar  company  does  not 
by  any  means  depend  upon  its  being  determined  that  “the  City 
of  Chatham"  means  the  city  as  it  is  constituted  or  bounded  from 
time  to  time;  in  fact,  this  ground,  although  taken  and  very 
ably  argued,  appeared  to  me  to  be  the  point  least  urged,  and  I 
thought  least  relied  upon  by  Mr.  Meredith.  This  may  have  been 
because  it  was  the  point  most  relied  upon. 

In  addition  to  this,  counsel  for  the  defence  contend:  (1)  That, 
without  regard  to  any  question  of  annexation  or  the  boundaries 
of  the  city  old  or  new,  the  agreement  of  1906  secures  to  the 
Chatham  Gas  Company  an  absolute  right  to  a full  and  sufficient 
supply  of  natural  gas  for  all  the  requirements  of  all  its  customers 
anywhere,  so  long  as  this  supply  can  be  by  any  means  obtained 
by  the  plaintiff  company  from  wells  in  the  county  of  Kent,  subject 
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only  to  one  qualification,  namely,  that  the  plaintiff  company 
may  diminish  the  quantity  so  far  as  is  necessary  to  supply  the 
wants  of  its  customers  along  the  line  between  the  field  and 
Chatham. 

I was  surprised  when  Mr.  Meredith  assured  me  that  he 
seriously  relied  upon  this  contention,  so  definitely  and  broadly 
stated,  as  the  legitimate  construction  of  the  agreement;  the 
error  may,  of  course,  be  in  “the  surprise,”  not  in  the  argument; 
and  yet,  with  all  that  was  so  well  said  and  cited  in  support  of  it, 
I hardly  think  that  this  argument  will  be  repeated  at  any  later 
stage  of  this  action. 

As  shewing  the  natural  and  ordinary  meaning  of  the  language 
of  the  agreement,  I was  referred  to  isolated  expressions  such  as: 
“for  all  the  requirements  of  the  Chatham  Gas  Company  and  its 
customers” — “shall  furnish  to  the  Chatham  Gas  Company  natural 
gas  in  sufficient  quantities  at  all  times  for  all  the  purposes  of  the 
Chatham  Gas  Company’s  present  and  future  customers” — “The 
producers  shall  use  due  diligence  ...  so  that  the  supply 
may  be  continuous  for  all  the  purposes  of  the  Chatham  Gas 
Company,”  etc.,  etc.;  and  there  are  many  other  like  expressions 
contained  in  the  agreement,  all  equally  cogent,  and  all,  I think, 
carefully  pointed  out  and  dwelt  upon,  as  shewing  that  the  agree- 
ment must  be  interpreted  in  the  unlimited  way  contended  for; 
and  all  of  which,  with  their  contexts,  appear  in  the  recitals  and 
provisions  of  the  agreement  above  set  out.  There  are  many, 
perhaps  as  many,  equally  cogent  expressions  in  the  agreement 
pointing  the  other  way.  I cannot  safely  interpret  the  meaning 
of  an  agreement  or  conversation  by  this  method.  I must  first 
know  what  the  parties  were  talking  about.  I must  do  more,  I 
must  ascertaiu,  if  I can,  the  situation  of  the  parties,  and  the  object 
and  purpose  of  the  agreement — matters  which  I find  expressed 
with  admirable  clearness  in  the  agreement  itself,  and  I must 
ascertain  what  the  parties  agreed  to  by  a careful  consideration 
of  the  whole  document:  Bickmore  v.  Dimmer , [1903]  1 Ch.  158 
(C.A.);  Ford  v.  Beech  (1846),  11  Q.B.  842,  866. 

No  good  purpose  would  be  accomplished  by  repeating  here 
the  recitals  I have  already  set  out;  it  is  enough  to  say  that  nowhere 
in  the  agreement  is  there  a suggestion  of  customers  of  the  Chatham 
Gas  Company  outside  of  the  city,  or  that  the  acquisition  of  such 


Lennox,  J. 

1917 

Union 
Natural 
Gas  Co. 
v. 

Chatham 
Gas  Co. 


496 

Lennox,  J. 

1917 

Union 
Natural 
Gas  Co. 
v. 

Chatham 
Gas  Co. 


ONTARIO  LAW  REPORTS.  [vol. 

cutomers  was  contemplated;  on  the  contrary,  the  whole  agreement 
was  distinctly  based  upon  the  corporate  and  franchise  privileges 
and  business  in  Chatham  and  the  supply  of  the  actual  and  future 
customers  within  the  city  of  Chatham  and  nowhere  else.  Without 
requoting  more,  I may  repeat  the  summary  of  the  whole  basis  of 
contract  in  the  last  recital:  “And  whereas  the  parties  hereto  have 
agreed  for  the  supply  by  the  producers  to  the  Chatham  Gas  Com- 
pany of  natural  gas,  and  for  the  sale  and  distribution  in  Chatham 
aforesaid  of  the  same  hy  the  said  Chatham  Gas  Company , on  the  terms 
and  conditions  following.’ 5 ’ What  I have  referred  to  is,  in  my 
opinion,  quite  enough  to  answer  the  argument  that  the  agreement 
confers  a right  upon  the  Chatham  Gas  Company  to  obtain 
natural  gas  for  the  supply  of  customers  without  reference  to  the 
boundaries  of  Chatham,  or,  as  counsel  says,  “anywhere.”  But 
it  is  not  all.  The  Chatham  Gas  Company  is  not  a general  trader 
or  dealer  in  gas;  it  is  a purely  local  concern,  created  by  muni- 
cipal action,  under  the  delegated  authority  of  Parliament,  for  the 
sole  purpose  of  supplying  gas  in  the  city  of  Chatham,  and  had 
not  when  the  agreement  was  entered  into,  and  has  not  now  (so 
far  as  the  issues  in  this  action  are  concerned),  a corporate  existence 
or  legal  authority  or  right  to  lay  down  a yard  of  distribution- 
pipe  or  make  an  effective  contract  for  the  sale  or  delivery  of  a 
cubic  foot  of  gas  outside  the  limits  of  the  city.  I need  say  no 
more.  The  exact  position  of  this  company  will  be  referred  to 
when  I deal  with  what  I regard  as  the  substantial  issue  in  this 
action. 

I decide  that  the  agreement  does  not  provide  for  a supply  of 
gas  for  sale  or  delivery  outside  of  “the  City  of  Chatham.” 

(2)  Again  it  is  argued  on  behalf  of  the  Chatham  Gas  Company 
that,  even  if  the  language  of  the  agreement  of  1906  would  not 
ordinarily  mean  that  the  producers  were  bound  to  furnish  gas 
for  customers  outside  the  city  of  Chatham,  “customers  any- 
where,” as  it  is  put,  yet  the  plaintiff  company  and  its  prede- 
cessors in  title,  by  subsequent  acts  and  conduct,  have  so  inter- 
preted the  agreement,  and  are  bound  by  this  interpretation; 
and  it  is  pointed  out  that,  with  the  knowledge  and  consent  of 
the  producing  company,  the  Chatham  Gas  Company  from  time 
to  time  extended  its  lines  out  into  adjoining  municipalities,  and 
acquired  customers,  in  all  perhaps  more  than  100,  and  these  have 
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been  and  are  being  supplied  with  gas  furnished  by  the  producing 
company,  and  without  protest  or  objection.  It  is  not  a question 
of  the  right  of  the  Chatham  Gas  Company  to  insist  upon  the 
continuance  of  a supply  of  gas  for  these  customers  upon  the 
ground  of  expenditure,  acquiescence,  or  estoppel;  no  such  question 
is  submitted,  nor  any  evidence  upon  which  I could  reach  a con- 
clusion; there  has  been  no  refusal  of  a supply  of  gas  for  these 
customers;  it  is  simply  that  the  producers  have,  by  these  acts, 
interpreted  the  agreement  as  not  being  limited  to  Chatham 
in  any  sense,  and  cannot  now  refuse  to  go  further  and  furnish 
gas  for  the  Dominion  Sugar  Company,  whether  this  company’s 
property  is  or  is  not  “in  the  City  of  Chatham,”  within  the 
meaning  of  the  agreement.  I cannot  give  effect  to  this  sub- 
mission. It  is  true  that  where  expressions  in  correspondence 
or  documents  are  ambiguous,  equally  open  to  conflicting  inter- 
pretations, aid  in  ascertaining  the  sense  in  which  the  parties 
must  have  actually  used  them  may  be  furnished  by  evidence 
of  their  contemporaneous  acts.  This  was  the  definitely  stated 
principle  of  the  decision  in  Manning  v.  Carrique  (1915),  34  O.L.R. 
453  (C.A.)  There  is  no  ambiguity  in  the  language  of  this  agree- 
ment. It  could  not,  a day  or  a month  after  its  execution,  be  read 
by  a person  having  knowledge  of  the  attendant  circumstances 
at  the  time  of  its  execution,  and  it  cannot  be  read  now  upon  a 
fair  construction  of  the  language  employed  according  to  its 
ordinary  meaning,  as  having  any  reference  to  any  transaction 
by  the  Chatham  Gas  Company  outside  of  Chatham.  And, 
where  the  language  is  unambiguous,  neither  subsequent  corres- 
pondence nor  subsequent  acts  can  affect  the  interpretation: 
Toronto  General  Trusts  Corporation  v.  Gordon  Mackay  & Co. 
Limited  (1915),  34  O.L.R.  101  (C.A.)  Acts  subsequent  to  the 
execution  of  a document  are  not  in  fact  usually  admissible  to 
aid  in  determining  its  construction:  Monro  v.  Taylor  (1850), 
8 Hare  51,  at  p.  56. 

In  Wallis  Sons  & Wells  v.  Pratt  & Haynesy  [1911]  A.C.  394, 
in  the  House  of  Lords,  Lord  Shaw  of  Dunfermline,  at  p.  400, 
said:  “My  Lords,  the  only  other  observation  I desire  to  make 
is  that  I view  with  some  suspicion,  if  not  with  repugnance,  any 
system  of  construing  a contract  ex  post  facto.  In  the  case  of 
Ellen  v.  Topp  (1851),  6 Ex.  424,  441,  that  very  learned  Judge, 
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Pollock,  C.B.,  observed:  ‘It  is  remarkable’  (and  indeed  it  would 
be  most  remarkable)  ‘that,  according  to  this  rule,  the  construction 
of  the  instrument  may  be  varied  by  matter  ex  post  facto.’  My 
Lords,  who  ever  heard  in  a commercial  contract  of  construing 
the  meaning  of  two  business  men  by  a principle  of  that  kind?” 

In  Clifton  v.  Walmesley  (17-94),  5 T.R.  564,  the  lessee  coven- 
anted to  pay  the  lessor  one-half  of  all  the  moneys  realised  by  sale 
of  coal  at  the  pit’s  mouth.  At  the  date  of  the  covenant  and  for 
some  years  afterwards  all  sales  were  made  at  the  pit’s  mouth. 
Then  it  became  more  profitable  to  ship  and  sell  at  a distance. 
For  ten  years  or  more  thereafter  the  lessee  divided  the  receipts 
upon  the  basis  of  the  increased  amounts  obtained  at  outside 
points,  and  the  action  was  occasioned  by  his  then  reverting  to  a 
division  based  on  prices  obtainable  at  the  pit’s  mouth.  Against 
this  it  was  contended,  as  here,  that  he  had  interpreted  the  instru- 
ment by  acts,  and  was  bound  by  this  interpretation.  The  Court 
rejected  the  evidence,  holding  that  the  covenant,  not  being 
ambiguous,  could  not  be  interpreted  by  this  means. 

In  North  Eastern  R.W.  Co.  v.  Lord  Hastings , [1900]  A.C. 
260,  for  more  than  forty  years  the  predecessor  in  title  of  the 
respondent  had  accepted  less  rent  from  the  railway  company 
than  he  was  entitled  to,  according  to  the  meaning  of  the  instrument 
of  agreement  construed  according  to  the  ordinary  and  natural 
meaning  of  the  language  employed.  The  language  was  not 
ambiguous,  but  there  was  some  uncertainty  as  to  why  Lord 
Hastings  had  not  exacted  more  rent.  The  argument  was,  as  here, 
interpretation  by  conduct.  In  the  Privy  Council,  the  Earl  of 
Halsbury,  L.C.,  at  p.  263,  said:  “The  chief  argument  used  to 
give  an  unnatural  construction  of  the  words  is  that  the  parties 
have  so  acted  during  a period  of  forty  years  that  the  only  reason- 
able inference  to  be  derived  from  their  conduct  is  that  they 
have  understood  and  acted  on  their  bargain  in  a sense  different 
from  that  which  the  words  themselves  convey.  I am  of  opinion 
that  if  this  could  be  fairly  asserted  it  is  nothing  to  the  purpose. 
The  words  of  a written  instrument  must  be  construed  according 
to  their  natural  meaning,  and  it  appears  to  me  that  no  amount 
of  acting  by  the  parties  can  alter  or  qualify  words  which  are 
plain  and  unambiguous.  So  far  as  I am  aware,  no  principle 
has  ever  been  more  universally  or  rigorously  insisted  upon  than 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


499 


that  written  instruments,  if  they  are  plain  and  unambiguous, 
must  be  construed  according  to  the  plain  and  unambiguous 
language  of  the  instrument  itself.”  And,  at  p.  266,  after  refer- 
ring to  the  evidence  of  what  the  parties  had  done,  he  said: 
“But  in  truth  I do  not  think  I have  any  right  to  know  what 
the  parties  have  done.  I think  in  strictness  the  course  they 
have  pursued  is  not  evidence.  I think  the  true  view  is  that  laid 
down  by  Lord  Kenyon  in  1794,  and  I have  no  right  to  construe 
the  covenant  now  in  question  differently  from  the  mode  I should 
have  construed  it  if  the  controversy  had  arisen  the  day  after 
the  agreement  had  been  executed.” 

The  interpretation  is  not  controlled  in  this  case  by  the  sub- 
sequent acts  referred  to. 

(3)  That,  as  to  the  agreement  between  the  Chatham  Gas 
Company  and  the  Dominion  Sugar  Company,  the  plaintiff 
company  acquiesced,  and  is  estopped.  This  is  set  up  in  the 
statement  of  defence,  and  proof  of  it  was  attempted  at  the  trial. 
I do  not  recollect  that  it  was  strenuously  urged  in  the  end. 
Acquiescence  is  not  established  as  a matter  of  fact.  Throughout, 
the  Chatham  Gas  Company  studiously  withheld  from  the  plaintiff 
company  information  of  its  negotiations  and  dealings  with  the 
Dominion  Sugar  Company,  and,  as  I think,  flagrantly  disregarded 
its  duty  to  its  associated  company  under  the  agreement  of  1906. 
I need  not  refer  to  the  numerous  authorities  before  me.  A 
condition  of  facts  requiring  a careful  consideration  of  the  doctrine 
of  estoppel  has  not  been  disclosed.  The  situation  and  attitude 
of  the  parties  is  pretty  well  revealed  by  the  correspondence  on 
file,  exhibits  18  and  19.  The  relative  rights  and  obligations 
of  the  parties  are  defined  by  the  agreement  of  1906.  They 
knew  their  legal  rights,  or  must  be  presumed  to  have  known 
them,  and  they  in  fact  professed  to  know  them.  The  whole 
contention  is  answered  by  Lord  Atkinson  in  the  Privy  Council 
in  delivering  the  judgment  of  the  Board  in  Toronto  Electric  Light 
Co.  v.  City  of  Toronto  (1916),  11  O.W.N.  169,  at  p.  171,  in  a single 
sentence:  “No  estoppel  arises  in  this  case,  as  there  is  no  evidence 
whatever”  (and  there  is  none  here)  “that  both  the  contracting 
parties  were  not  fully  aware  of  their  respective  legal  rights.”* 
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The  plaintiff  company  asks : — 

“1.  For  construction  of  the  contract  of  the  3rd  November, 
1906  . . . and  for  a declaration  that  the  plaintiff  is  not 

bound  thereunder  to  supply  gas  to  the  defendant,  except  for 
distribution  within  the  city  of  Chatham  as  it  then  existed. 

“2.  For  an  injunction  restraining  the  defendant  company 
in  terms  hereinafter  set  out.” 

The  consideration  of  what  is  here  asked  includes  consideration 
of  the  remaining  claim  set  up  by  the  Chatham  Gas  Company, 
namely,  that  the  agreement  embraces  not  only  Chatham  as  it 
was  in  1906,  but  all  lahd  subsequently  taken  in,  and  necessitates 
a fuller  examination  of  the  surrounding  circumstances,  particu- 
larly the  status  of  the  Chatham  Gas  Company  quoad  the  City  of 
Chatham,  than  I have  yet  attempted. 

I should  state  here  that  I am  clearly  of  opinion  that,  in 
the  main,  the  sense  in  which  the  parties  to  the  agreement 
of  1906  contracted,  and  used  the  language  it  contains,  is 
to  be  determined  by  ascertaining  definitely  what  were 
the  franchises  and  privileges  secured  to  the  Chatham  Gas 
Company,  and  what  incidental  obligations  were  undertaken 
by  that  company  in  relation  to  the  City  of  Chatham.  Stated 
briefly,  if  the  franchise  of  this  company  included  the  right  and 
obligation  to  supply  gas  in  territory  subsequently  acquired,  the 
right  to  share  in  the  benefit  of  this  franchise  was  conferred,  and 
the  correlative  obligation  to  furnish  the  additional  gas  required 
for  customers  in  the  added  territory  was  imposed,  upon  Symmes 
and  Coste,  and  so  upon  the  plaintiff  company  by  the  agreement 
of  1906.  It  might  not  always  be  so,  but  it  seems  quite  impossible, 
in  the  circumstances  of  this  case,  to  hold  that  “the  City  of 
Chatham”  means  one  thing  as  regards  area  in  relation  to  the 
rights  and  obligations  of  the  Chatham  Gas  Company  and  the 
city  corporation,  a,nd  another  thing  as  regards  the  rights  and 
obligations  of  the  parties  to  the  agreement  of  1906.  Why? 
Because  the  document  of  1906  is  in  substance  and  effect  a part- 
nership agreement,  and  practically  nothing  else.  I do  not 
care  whether  the  parties  can  accurately  or  technically  be  de- 
nominated “partners;”  I am  concerned  only  with  the  broad 
outlined  purpose  and  effect  of  the  transaction.  The  inherent 
evidence  of  the  instrument  itself  and  the  surrounding  circum- 
ances  leave  little,  if  any,  room  for  conjecture. 
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Paraphrased  the  agreement  was:  “The  franchise  now  and 
hitherto  enjoyed,  subject  to  its  incidental  obligations,  and  the 
gas  business  hitherto  carried  on  solely  by  the  Chatham  Gas 
Company  in  the  city  of  Chatham,  will  hereafter  be  worked  out 
and  carried  on  as  a joint  undertaking  of  Symmes  and  Coste  and 
the  Chatham  Gas  Company.  The  Chatham  Gas  Company  will 
be  diligent  in  increasing  the  sale  of  the  gas,  and  procuring  new 
customers  in  the  city  of  Chatham,  under  and  in  pursuance  of 
its  franchise  rights  and  obligations,  and  will  perform  all  the 
services  necessary  to  be  performed  to  this  end  in  the  city  of 
Chatham.  Symmes  and  Coste  will  be  diligent,  too,  in  obtaining 
an  adequate  supply  of  gas  and  in  providing  suitable  and  sufficient 
high  pressure  pipes  for  its  transmission  to  the  city  limit,  and  will 
at  all  times,  if  by  diligence  it  can  be  obtained,  deliver  to  the 
Chatham  Gas  Company,  at  the  city  limit,  all  the  gas  required 
by  the  Chatham  Gas  Company  for  these  purposes,  and  for  its 
own  use.” 

If,  upon  examination  into  the  franchises,  privileges,  and 
obligations  of  the  Chatham  Gas  Company  under  the  by-laws 
of  the  city  and  agreements  founded  upon  them,  the  proper 
conclusion  is  that  these  only  extend  to  or  include  the  city  as  it 
was  in  1906,  the  agreement  of  that  year  based  upon  conditions 
so  determined,  cannot  be  construed  as  having  any  broader  meaning 
or  effect;  and,  on  the  other  hand,  if  the  franchise  and  its  incidental 
obligations  include  the  city  as  it  now  is,  the  same  interpretation 
must  be  applied  to  the  agreement  of  1906;  based  as  it  was  upon 
the  status  and  known  and  declared  purposes  and  requirements 
of  the  Chatham  Gas  Company  at  that  time — subject  always, 
of  course,  to  the  condition  that  this  interpretation  is  consistent 
with  the  language  of  the  agreement. 

Before,  however,  further  discussing  the  facts,  it  is  necessary 
to  refer  to  a passage  in  the  judgment  of  Mr.  Justice  Idington  in 
the  case  of  Toronto  R.W.  Co.  v.  City  of  Toronto  (1906),  37  S.C.R. 
430,  dealing  with  the  question  of  the  obligation  of  the  Toronto 
Railway  Company  to  extend  its  lines  into  subsequently  acquired 
territory  other  than  that  specifically  provided  for  in  terms  by  the 
agreement.  I shall  have  to  quote  a few  lines  from  the  context 
as  well.  At  p.  448  the  learned  Judge  said:  “I  am  unable  to  see 
anything  in  the  contract  binding  the  railway  company  in  respect 
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of  future  extensions  of  the  city,  save  so  far  as  is  expressed  in 
clause  16  of  the  conditions  of  sale  incorporated  with  the  agree- 
ment and  sec.  19  of  the  Act  whereby  the  appellants  became 
incorporated  and  bound  to  execute  the  agreement  entered  into 
by  the  purchasers.  I cannot  see  how  these  provisions  may  be 
so  enlarged  as  to  imply  that  all  the  rest  of  the  contract  must 
necessarily  be  held  as  intended  to  become  operative  in  any  new 
territory  annexed  to  the  city,  whenever  and  wherever  such  addi- 
tions might  happen  to  be  made.”  This  is  merely  introductory. 
Then  follows:  “To  provide  in  express  terms  for  such  a contract, 
as  operative  and  binding  from  the  execution  thereof,  would  have 
been  beyond  the  powers  of  the  municipal  corporation.” 

I am  concerned  only  with  the  sentence  lastly  above  quoted, 
and  refer  to  it  because,  at  first,  I was  disposed  to  attach  to  it  a 
broader  and  more  general  application  than  upon  careful  examina- 
tion I think  it  bears,  and  this  might  possibly  be  done  again. 
If  by  this  statement  the  learned  Judge  meant  to  declare  as  a 
matter  of  law  that  a municipal  corporation  could  not  enter  into 
a binding  contract  to  come  into  operative  effect  in  subsequently 
annexed  territory,  in  the  event  of  subsequent  undefined  exten- 
sions, and  if  this  was  necessarily  incidental  to  the  decision  of  the 
question  then  before  the  Court,  I would  of  course  be  bound  by 
it,  and  it  would  settle  at  once  the  proper  construction  of  the 
agreement  in  question,  for  I could  not  determine  inferentially 
that  the  municipality  granted  or  intended  to  grant  a franchise 
which  it  could  not  openly  and  in  express  terms  confer,  nor 
could  I determine  that  the  agreement  in  question  contemplated 
a supply  of  gas  to  the  Chatham  Gas  Company  for  territory  in 
which  it  had  no  franchise,  actual  or  contingent,  in  which  it  was  in 
no  way  concerned,  and  with  reference  to  which  it  had  no  corporate 
existence,  or  power  to  contract;  and,  on  the  other  hand,  even  if 
a matter  not  involved  in  the  question  before  the  Supreme  Court, 
as  I am  clearly  of  opinion  it  was  not,  I would  still  be  very  reluctant 
indeed  to  depart  from  any  opinion  expressed  by  this  eminent  and 
experienced  Judge.  I am  satisfied  that  I should  be  wrong  in 
reading  the  paragraph  quoted  as  of  universal  application,  or  as 
meaning  that  a municipal  corporation  cannot  legally  enter  into 
a contract  which,  either  by  its  express  terms  or  as  matter  of  im- 
plication upon  proper  construction  of  its  language,  provides  for 
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public  utilities  in  adjacent  territory  subsequently  acquired,  even 
although  the  territory  is  not  specifically  identified  or  referred  to 
in  the  contract;  or  that  such  an  agreement  could  not  take  effect, 
subject  to  the  provisions  of  sec.  33  of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192,  or  earlier  statutes  to  the  like  effect,  as  the  boun- 
daries of  the  municipality  are  extended  from  time  to  time. 

It  will  be  also  convenient  to  state  here  what  I understand  as 
the  principal  grounds  upon  which  the  decision  of  the  Privy  Council 
in  Toronto  Corporation  v.  Toronto  R.W.  Co .,  [1907]  A.C.  315, 
on  appeal  from  the  judgment  just  referred  to,  is  based,  namely: — 

1. -  Express  inclusion  of  a specified  contemplated  extension, 
and  the  implication  arising  from  one  extension  only  being  provided 
for.  This  was,  I think,  in  the  opinion  of  Mr.  Justice  Sedgewick, 
the  most  cogent  reason  for  deciding  that  other  extensions  could 
not  be  impliedly  included,  and  was  almost  as  pointedly  relied 
upon  in  the  judgment  of  "Mr.  Justice  Idington. 

2.  The  unanswerable  point,  if  I may  say  so  with  the  very 
greatest  respect,  taken  for  the  first  time  by  Lord  Collins  in 
delivering  the  judgment  of  the  Privy  Council — the  injustice 
involved  in  any  other  interpretation. 

Both  grounds  are  summed  up  in  a few  lines  ([1907]  A.C.  at 
p.  320)  as  follows:  “The  reasons  given  in  the  judgments  of 

Sedgewick  and  Idington,  JJ.,  with  whom  Davies,  J.,  concurred, 
seem  to  their  Lordships  so  full  and  satisfactory  as  to  make  it 
unnecessary  to  say  more  than  that  they  adopt  and  agree  with 
them.  The  injustice  involved  in  the  contrary  view,  which  would 
enable  the  corporation  to  compel  the  railway  company  to  extend 
their  lines  at  an  indefinite  expense,  and  for  indefinite  distances, 
where  the  maximum  fare  chargeable  for  any  distance  is  5 cents, 
seems  to  their  Lordships  insuperable.” 

None  of  these  reasons  exist  here.  There  is  no  provision  in 
terms,  either  in  the  contract  with  the  municipality  or  in  the 
agreement  to  be  construed,  as  to  any  additions;  it  is  all  left  at 
large  as  a matter  of  construction,  and  there  is  no  hardship  to 
anybody  if  the  new  territory  is  held  to  be  included;  on  the  contrary, 
whatever  may  be  the  attitude  of  the  plaintiff  company  now,  at 
the  time  of  the  making  of  the  several  contracts  I shall  have  to 
refer  to,  it  must  have  appeared  to  the  municipal  council,  the 
Chatham  Gas  Company,  and  to  Symmes  and  Coste,  that  the 
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wider  the  scope — the  greater  the  area  to  be  covered — the  more 
advantageous  it  would  be  to  the  city  and  the  more  profitable 
to  the  other  two.  I am  of  opinion  that  this  case  is  clearly  dis- 
tinguishable in  principle  from  the  Toronto  Railway  case  referred 
to.  I am  not  sufficiently  familiar  with  the  methods  or  expense  of 
extending  the  operations  of  an  electric  light  company  to  say  that 
the  same  considerations  would  be  presented  under  an  electric 
light  contract,  but  I would  think  they  would  be  much  the  same. 
Mr.  Justice  Middleton,  in  giving  judgment  in  Toronto  Electric 
Light  Co.  v.  City  of  Toronto  (1914),  31  O.L.R.  387,  did  not  con- 
sider that  the  principles  underlying  the  decision  in  the  Toronto 
Railway  case  referred  to  could  properly  be  applied  in  determining 
the  rights  of  the  parties  upon  the  questions  he  had  to  decide  (pp. 
103,  104.)  The  judgment  was  reversed  by  the  Appellate  Division 
(1915),  33  O.L.R.  267,  bub  without  considering  this  point,  and  the 
judgment  remains  reversed  by  the  decision  of  the  Privy  Council; 
but,  so  far  as  appears  by  the  note  in  11  O.W.N.  169,*  it  was  not 
found  necessary  to  consider  it  there. 

The  Chatham  Gas  Company  was  incorporated  in  1872, 
under  the  provisions  of  C.S.C.  1859,  ch.  65,  and  the  Municipal 
Institutions  Act,  Upper  Canada,  1866,  29  & 30  Viet.  ch.  51,  for  the 
purpose  of  supplying  what  was  then  the  Town  of  Chatham  with 
gas.  The  by-law  granting  the  authority  or  franchise  to  carry 
on  its  operations  in  Chatham  was  passed  on  the  13th  May,  1872, 
and,  reciting,  amongst  other  things,  that  the  lighting  with  gas 
of  the  streets  and  buildings  of  the  town  would  “add  greatly  to 
the  comfort  and  welfare  of  its  inhabitants,”  confers  upon  the 
company  the  usual  rights  to  trench  and  open  up  any  or  all  of  the 
streets,  squares,  and  public  places  of  the  town,  except  one  street, 
and  lay  down,  maintain,  and  repair  pipes  therein,  subject  to  the 
conditions  and  restrictions  in  the  by-law  contained. 

One  of  the  conditions  is,  “that  the  company  shall  supply  the 
town  council  with  such  quantity  of  gas  as  they  may  require  for 
the  lighting  of  the  streets,  town-hall,  or  other  public  buildings, 
and  to  the  inhabitants  of  the  town  at  such  rate  as  shall  be  charged 
by  the  company  from  time  to  time  to  the  stockholders  thereof, 
being  customers,  such  rate  however  not  to  exceed  the  average 
rate  charged  in  Ingersoll,  Port  Hope,  Brockville,  Ottawa,  Peter- 
borough, Guelph,  and  London.” 


See  the  full  report,  38  O.L.R.  72. 
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The  company  encountered  financial  difficulties.  To  remove 
doubts  as  to  its  corporate  powers  and  rights  and  privileges  it 
was  re-incorporated,  and  a by-law  of  the  town  defining  its 
privileges  or  franchise,  to  be  read  in  conjunction  with  the  by-law 
of  1872,  was  passed,  under  the  authority  of  R.S.O.  1877,  ch.  157, 
in  1884;  and  further  to  set  doubts  at  rest  a special  Act  Of  incor- 
poration, 48  Viet.  ch.  81,  was  secured  in  1885. 

In  view  of  what  was  done  after  the  company  decided  to  sub- 
stitute natural  for  manufactured  gas  in  1906,  it  is  not  necessary 
to  follow  carefully  the  history  of  the  company  through  its  changing 
fortunes  from  1872  to  1906.  In  the  meantime  the  town  had 
become  a city,  but  without  change  of  boundaries. 

This  was  the  situation  when,  by  the  agreement  between 
Symmes  and  Coste  and  the  Chatham  Gas  Company,  these 
parties  proposed  to  substitute  the  use  of  natural  gas  for  manu- 
factured gas,  and  to  carry  on  the  business  of  supplying  the  City 
of  Chatham  as  a joint  undertaking.  It  is  not  shewn  that  they 
asked  the  sanction  of  the  municipal  council.  The  council  there- 
upon passed  a by-law,  No.  96,  declaring  that  the  Chatham  Gas 
Company  had  no  right  to  convey  or  dispose  of  natural  gas  in  the 
city  or  use  the  streets  for  that  purpose.  The  Chatham  Gas 
Company  states  that  it  does  not  admit  the  validity  of  this  by- 
law. It  is  not  necessary.  The  inferiority  of  natural  gas  for 
lighting  purposes  is  admitted.  Aside  from  this,  the  city  had  a 
right  to  what  it  bargained  for,  and  could  not  be  compelled  to 
accept  something  else,  although  it  may  be  as  good  or  even  better : 
Forman  & Co.  Proprietary  Limited  v.  The  Ship  “ Liddesdale” 
[1900]  A.C.  190  (P.C.);  Legh  v.  Lillie  (1860),  6 H.  & N.  165; 
Wallis  Sons  & Wells  v.  Pratt  & Haynes,  [1911]  A.C.  394  (P.C.), 
at  p.  395.  I have  no  doubt  as  to  the  validity  of  the  by-law,  or 
that,  if  arrangements  had  not  been  come  to,  the  franchise  of  the 
Chatham  Gas  Company  was  definitely  at  an  end,  and  the  agree- 
ment for  joint  operation  and  division  of  earnings  just  entered 
into  was  consequently  useless.  The  company  and  Symmes  and 
Coste  recognised  this,  as  shewn  by  their  acts. 

Negotiations  were  opened  up,  and,  although  quite  all  desired 
by  the  gas  people  could  not  be  obtained — and  without  the  con- 
currence of  the  city  council  these  parties  could  do  nothing — a 
by-law  was  passed,  and  in  pursuance  of  it  a ve^  comprehensive 
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agreement  of  the  31st  December,  1906,  between  the  Chatham 
Gas  Company  and  the  Corporation  of  the  City  of  Chatham, 
substituting  natural  for  manufactured  gas,  continuing  the 
franchise  to  the  Chatham  Gas  Company,  and  containing  pro- 
visions as  to  cleansing  the  gas,  the  standard  of  purity  and  the 
prices  to  be  charged,  was  executed. 

This  necessitated  re-adjustment,  and  accordingly  on  the  11th 
March,  1907,  an  agreement  amending  the  agreement  to  be  con- 
strued by  making  provision  for  cleansing  or  purifying  the  gas 
and  adapting  the  prices  of  the  city  agreement,  and  in  other 
respects  confirming  the  agreement  previously  made,  was  executed. 
Later  three  other  agreements  were  entered  into  by  these  same 
parties,  which  I need  not  refer  to  further  than  to  say  that  they 
all  go  to  emphasise  what  I have  already  referred  to,  more  than 
once,  the  essential  identity  of  interest  and  purpose  intended 
to  be  established  between  Symmes  and  Coste  and  the  Chatham 
Gas  Company;  and,  although  the  main  agreement  is  dated, 
and  may  have  been  executed,  before  the  final  agreement  with  the 
city,  it  was  until  then  only  a piece  of  paper  with  nothing  to  operate 
upon,  and  in  substance  and  effect,  although  perhaps  not  legally, 
a nudum  pactum , until  the  execution  of  the  agreement  amending 
and  ratifying  it  on  the  11th  March. 

Regarding  it  then  as  impossible  properly  to  construe  the 
Symmes  and  Coste  agreement  without  first  or  concurrently 
considering  the  status  of  the  Chatham  Gas  Company  in  relation 
to  the  City  of  Chatham,  and  the  nature  and  extent  of  its  rights 
and  obligations  therein,  the  date  to  be  regarded  as  the  time 
of  the  actual  making  of  this  agreement  is  important,  and  I have 
concluded  that  I should  treat  it  as  made  on  the  11th  March,  and 
not  the  3rd  November,  and  that  I am  bound  to  include  the 
intermediate  transactions  ydth  the  city  council,  known  to  and 
concurred  in  by  both  parties  and  adopted  by  the  amending 
agreement,  as  facts  and  circumstances  existing  at  the  time  of 
the  making  of  the  agreement  to  be  interpreted.  I shall  not 
distinguish  between  “the  town”  and  the  “City  of  Chatham” — 
they  are  equivalents  for  the  purposes  of  this  action. 

Our  Municipal  Acts  have  always  contemplated  unions  of 
municipalities,  and  territorial  additions  to  centres  of  population, 
and  have  provided  an  easy  and  inexpensive  method  for  bringing 
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this  about.  All  the  proceedings  to  incorporate  a company 
for  supplying  a city,  town,  or  incorporated  village  with  gas  or 
water  or  both,  at  the  time  this  company  was  incorporated,  except 
final  registration  and  notice  in  the  Canada  Gazette,  were  taken 
in  the  municipality  to  be  served,  and  the  company’s  rights  and 
obligations  were  such  as  the  municipal  council  determined: 
C.S.C.  1859,  ch.  65.  I think  it  is  much  the  same  still.  Section 
50  provided  that  the  municipality  “may  subscribe  to  or  take 
stock  in  the  company,  or  may  loan  any  sum  of  money,  on  mortgage 
or  otherwise,  to  the  company,  or  contribute  in  any  manner 
towards  advancing  the  object  for  which  the  company  has  been 
incorporated.” 

These  provisions  point  to  a local  organisation  for  local  con- 
venience, a municipal  need  affecting  all  the  people,  or,  to  quote 
from  the  by-law  of  1872,  something  that  will  “add  greatly  to 
the  comfort  and  welfare  of  the  inhabitants.”  Parliament  was 
providing  for  the  needs  of  new  and  growing  centres  of  population 
in  a new  country  of  unstable  conditions,  and  in  its  formative 
stage,  as  Canada,  in  fact,  still  is.  The  provisions  applicable 
to  cities  were  applicable  to  incorporated  villages  as  well.  The 
object  was  to  provide  for  an  adjunct  of  municipal  government; 
and,  seeing  that  all  the  money  required  beyond  a nominal  amount 
could  be  provided  by  the  municipality,  it  would  be  hardly  too 
much  to  say  that  what  was  aimed  at  was  to  provide  for  a public 
utility  by  a quasi-municipal  body.  I cannot  think  that  Par- 
liament contemplated  a duplication  of  companies,  or  that,  when- 
ever an  addition  was  made  to  the  area  of  a city  or  village — per- 
haps of  an  acre  or  less — the  council  would  be  compelled  or  expected 
to  provide  a separate  system  for  supplying  the  wants  of  the 
inhabitants  of  the  new  area  or  lighting  the  streets.  This  of 
course  is  not  conclusive. 

Whether  viewed  from  the  standpoint  of  the  contractor  or 
municipality,  there  was  neither  need  nor  room  for  two  companies 
or  systems  of  gas  service  in  Chatham  in  1872  or  1906,  and  no 
municipal  councillors  alert  to  the  interest  of  the  inhabitants,  and 
no  directors  alive  to  the  legitimate  protection  of  shareholders, 
would  be  likely  knowingly  to  enter  into  a contract  involving 
such  a contingency.  In  a small  community  like  Chatham, 
after  taking  all  reasonably  possible  extensions  into  account,  the 
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minimum  of  cost  and  a prompt  and  efficient  service  of  the  whole 
city  as  it  grows  in  area  could  only  be  properly  provided  for,  and 
can  only  be  accomplished,  by  making  sure  that  the  contingency 
and  misfortune  of  a duplicate  or  triplicate  system  cannot  arise. 
Almost  the  entire  gas  service  of  London,  England,  with  its 
wide  area  and  enormous  population  is  provided  for  by  three 
companies.  I quite  realise  that  the  wisdom  of  it  is  to  no  purpose 
if  it  is  not  the  meaning  of  the  language  of  the  contract.  Keeping 
this  in  mind,  and  with  due  regard  for  the  language  of  the  by-laws 
and  agreement  and  the  attendant  conditions  and  circumstances, 

I cannot  bring  myself  to  believe  that  either  the  Chatham  Gas 
Company  or  the  municipal  council  when  they  entered  into  the 
contracts  of  1872  and  1884,  or  at  the  end  of  1906,  contemplated 
that  the  franchise,  and  the  obligations  of  the  company  consequent 
upon  it,  were  to  extend  only  to  the  area  of  the  city  as  it  then  was, 
or  exclude  additions  that  might  be  made  to  it  from  time  to  time. 
On  the  contrary,  I am  clearly  of  opinion  that,  in  so  far  as  the 
municipal  council  had  power  so  to  enact  and  provide  in  reference 
to  subsequently  acquired  territory,  it  was  intended  by  both 
parties  that  all  the  rights,  privileges,  and  obligations  provided 
for  should  apply  to  and  include  lands  subsequently  acquired,, 
and  that,  construed  in  the  light  of  the  circumstances,  this  is  the 
proper  interpretation  of  the  language  of  the  said  several  instru- 
ments. The  power  of  the  municipal  corporation  in  this  respect 
is  only  limited,  if  at  all,  to  the  extent  provided  for  by  sec.  33  of 
the  Municipal  Act,  R.S.O.  1914,  ch.  192.  Omitting  irrelevant 
parts,  sec.  33  is  as  follows:  “ Where  a district  ...  is  annexed 
to  a municipality,  its  by-laws  shall  extend  to  such  district  . . . 

and  the  by-laws  in  force  therein  shall  cease  to  apply  to  it,  except 
those  relating  to  highways  . . . and  except  by-laws  conferring 

rights,  privileges,  franchises,  immunities  or  exemptions  which 
could  not  have  been  lawfully  repealed  by  the  council  which 
passed  them.” 

This  statute  was  in  force  at  the  date  of  annexation.  The 
land  annexed  was  part  of  the  township  of  Raleigh.  Without 
explanation  as  to  how  it  affects  the  matters  in  question,  if  at  all, 
an  agreement  under  seal,  of  the  23rd  October,  1906,  was  put  in, 
exhibit  12,  shewing  that  certain  gas  franchises,  in  the  township 
of  Raleigh,  now  held  by  assignment  by  the  plaintiff  company, 
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were  granted  to  Symmes  and  Coste.  It  was  not  stated  that 
this  deed  affected  or  applied  to  the  land  annexed.  I have 
examined  the  map  and  plan  filed.  It  may  be  otherwise,  but  it 
is  not  shewn,  that  the  power  of  the  city  council  to  grant  a franchise 
to  take  effect  in  the  annexed  territory  was  or  is  subject  to  any 
limitation  as  a matter  of  fact  by  reason  of  this  unexpired  franchise 
or  any  other  matter  in  evidence  before  me.  I am  therefore  of 
opinion  that  the  Chatham  Gas  Company  is  seized  and  possessed 
of  a franchise  of  the  same  character  and  with  the  same  incidents, 
obligations,  and  duties,  in  the  whole  of  the  city  of  Chatham,  as 
it  now  is,  as  this  company  was  seized  of  and  subject  to  in  the  area 
constituting  the  city  of  Chatham  before  and  at  the  date  of  the 
annexation. 

I have  had  sufficiently  in  review  the  circumstances  surrounding 
the  execution  of  the  agreement  in  question  as  amended  and 
confirmed  and  by  which  these  contracting  parties  associated 
themselves  and  their  proprietary  gas  interests — gas-fields,  pumping 
stations,  trunk  lines,  high  pressure  mains,  and  flow  of  natural 
gas,  on  the  one  hand,  and  franchise  rights,  distribution  system, 
city  equipment,  and  present  and  future  customers,  on  the  other — 
and  the  future  activities  of  both  for  one  common  purpose.  Con- 
sidering the  whole  agreement,  and,  so  far  as  I am  able,  giving  to 
each  part  of  it  its  proper  weight  and  place,  and  construing  it 
according  to  the  ordinary  and  natural  meaning  of  the  language 
used,  in  the  light  of  the  circumstances  and  conditions  herein- 
before referred  to,  I have  come  to  the  conclusion  that  the  proper 
interpretation  of  the  agreement  as  amended  is  that  its  provisions 
were  intended  to  extend  to  and  include  not  only  the  city  of 
Chatham,  as  it  was  bounded  and  constituted  at  the  date  of  the 
agreement,  but  land  which  might  thereafter  be  annexed  as  well, 
and  that  it  does  in  fact  embrace  and  cover  the  land  annexed 
by  the  orders  of  the  Railway  and  Municipal  Board.  It  follows 
that  the  Chatham  Gas  Company  will  be  entitled  to  obtain  from 
the  Union  Natural  Gas  Company  a sufficient  supply  of  natural 
gas  for  its  customers  on  the  annexed  land — customers  along 
the  pipe-line  in  Raleigh  being  first  provided  for — or  in  the 
proportion  that  the  total  available  supply  of  natural  gas  bears 
to  the  total  wants  of  the  whole  city,  if  and  when  the  Chatham 
Gas  Company  has  put  itself  in  a position  to  make  a proper  and 
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legal  demand  therefor,  according  to  the  true  intent  and  meaning 
of  the  said  agreement,  and  a reasonable  time,  depending  on  the 
nature  and  extent  of  the  demand,  has  thereafter  elapsed.  That 
stage  has  not  yet  been  reached,  and  the  Chatham  Gas  Company 
has  nevertheless  diverted  gas  supplied  for  other  purposes  under 
the  agreement  to  the  Dominion  Sugar  Company,  and  proposes 
to  and  will  continue  to  do  so  unless  restrained. 

The  plaintiff  company  asks  for  “an  injunction  restraining 
the  defendant  from  diverting  gas  supplied  to  it  under  the  said 
contract  to  or  for  the  purposes  of  the  defendant’s  contract  with 
the  Dominion  Sugar  Company.”  This  prayer  is  based  on  the 
assumption  that  it  would  be  declared  that  the  agreement  applies 
only  to  the  city  as  it  then  was.  The  result  imposes  upon  me 
the  duty,  which  otherwise  would  not  arise,  of  considering  to  some 
extent  the  terms  of  the  Dominion  Sugar  Company  agreement. 

The  agreement  with  the  sugar  company  is  not  one  which  the 
Chatham  Gas  Company  is,  upon  a fair  construction  of  the  agree- 
ment of  November,  1906,  entitled  to  call  upon  the  plaintiff 
company  to  comply  with,  or  under  which  the  Chatham  Gas 
Company  has  a right  to  divert  gas  to  the  sugar  company  against 
the  will  of  the  plaintiff  company.  A qualified  injunction,  how- 
ever, leaving  it  open  to  the  Chatham  Gas  Company  to  secure, 
if  it  can,  the  execution  of  an  agreement  such  as  it  is  entitled  to 
under  its  agreement  with  the  plaintiff  company,  and  after- 
wards to  apply  to  the  Court,  if  so  advised,  to  dissolve  the  in- 
junction by  reason  of  changed  conditions,  will  best  meet  the  actual 
issue  as  it  is,  and  in  the  end  best  serve  the  interests  of  both  parties. 

In  view  of  the  form  of  injunction  order  I propose  to  direct,  it 
would  not  be  proper  for  me,  if  I felt  competent  to  do  so,  to  declare 
a priori  what  character  of  sub-agreement  is  authorised  by  the 
agreement  of  November,  1906.  It  is  enough  to  say  that  the  sugar 
company  agreement  is  not  within  the  scope  of  that  agreement, 
and  to  indicate,  as  I will,  some  of  my  reasons  for  saying  so.  It  is 
quite  possible  that  no  difficulty  has  arisen  in  the  past ; the  demands 
from  time  to  time  have  probably  been  for  comparatively  small 
quantities,  none  of  them,  perhaps,  occasioning  reorganisation 
or  duplication  of  plant  or  involving  large  capital  expenditure. 
In  the  case  of  an  ordinary  customer  or  many  ordinary  customers, 
even  of  the  manufacturing  class — the  service  involving  no  radical 
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changes  of  system  or  equipment — the  specific  form  of  the  contract 
or  the  maximum  and  minimum  of  gas  to  be  provided  for,  may 
be  matters  of  little  consequence;  I do  not  know.  It  may  even 
be  that,  in  many  cases,  whether  there  is  a written  contract  at 
all  or  not  is  unimportant;  I do  not  know.  But,  if  it  comes  to 
be  a question  of  meagre  minimum  and  unlimited  maximum,  if 
the  total  monthly  quantity  definitely  agreed  to  be  taken  is  only 
250,000  cubic  feet,  of  the  value  of  $30  a month,  and  although 
there  is  a provision  that  to  entitle  the  customer  to  obtain  a 12  per 
cent,  rate  the  total  quantity  taken  in  a year  must  amount  to 
$60,000  at  that  rate,  yet  there  is  no  agreement  that  the  customer 
will  take  this  quantity  or  as  to  the  rate  to  be  paid  in  case  he  does 
not,  and  consequently  the  only  possible  penalty  is  that  if  the 
customer  only  requires  the  total  of  the  monthly  quantity  posi- 
tively agreed  to  be  taken,  or  3,000,000  cubic  feet  a year,  or  a larger 
quantity  but  still  less  than  500,000,000  feet,  he  will  then  have  to 
pay  at  the  rate  fixed  by  the  municipal  agreement,  that  is,  at 
15  cents  instead  of  12  cents  per  thousand  cubic  feet;  if  the  bargain 
is  not  honestly  stated,  and,  by  a secret  (?)  collateral  agreement, 
discriminating  against  all  other  manufacturers  in  Chatham 
paying  at  a 12  cent  rate,  a rebate  of  from  1 to  V/i  cents  per  1,000 
cubic  feet  is  guaranteed  to  the  customer,  and  counsel  specially 
retained  for  this  duly  comes  into  Court  and  strenuously  opposes 
disclosure  of  the  provisions  of  this  controlling  agreement,  to 
say  nothing  of  the  provisions  for  promotion  of  triangular  litigation 
in  this  agreement  contained;  if  the  agreement  fixes  no  limit 
upon  the  quantity  the  producer  is  bound  to  provide  for,  and  the 
customer,  in  addition  to  fixing  a ridiculously  low  minimum, 
having  regard  to  the  obligations  imposed  upon  the  producer, 
reserves  to  himself  the  right  to  discontinue  partly  the  use  of  gas 
and  substitute  the  use  of  electricity  in  certain  processes  of  his 
manufacturing  at  any  time;  if  the  quantity  the  producer — the 
non-concurring  party — is  called  upon  to  provide  immediately 
is  5,000,000  cubic  feet  per  24  hours,  a quantity  greater  than  the 
aggregate  required  for  all  other  purposes  in  the  city  of  Chatham, 
and  in  addition  to  this  the  purchaser  is  notified  that,  perhaps 
even  before  he  is  able  to  complete  the  reorganisation  of  his  system 
and  the  duplication  of  his  plant  to  meet  this  requirement,  he  may 
be  compelled  to  begin  again  to  provide  for  other  uncertainties, 
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more  gas  in  unlimited  quantities,  and  although  there  is  an  illusory 
provision  as  to  taking  gas  to  the  value  of  $60,000  a year,  yet 
the  customer  who  wants  all  these  eggs  put  in  one  basket  for  his 
convenience  will  only  positively  bind  himself  to  consume  or  take 
the  relatively  paltry  total  of  3,000,000  cubic  feet  a year,  producing, 
for  division  between  the  producer  and  the  distributor,  as  it  will 
at  most,  a total  gross  yearly  revenue  from  this  source  of  $450; 
and  if  I find,  and  I cannot  do  otherwise,  that  all  these  one-sided, 
perplexing,  and  practically  unworkable  conditions  and  provisions, 
and  others  not  referred  to,  co-exist  in  the  agreement  the  Chatham 
Gas  Company  saw  fit  to  enter  into  behind  the  back  of  its  business 
associate,  radically  different  considerations  arise,  and  I do  know, 
or  think  I do,  that  a transaction  of  this  character  was  not  con- 
templated by  the  parties  to  the  agreement  of  November,  1906, 
or,  to  be  more  specific,  the  sugar  company  agreement  is  not 
within  the  intent,  meaning,  or  scope  of  the  quasi-partnership 
agreement  then  entered  into  by  the  parties  under  whom  the  plain- 
tiff company  claims. 

I am  unable,  in  the  face  of  exhibit  31,  and  for  other  reasons, 
to  accept  the  explanation  offered  of  the  attempt  persisted  in 
until  the  eve  of  trial  to  give  the  sugar  company  a preference  over 
other  manufacturers  in  case  of  want  of  pressure  or  gas  shortage; 
and,  if  anything  turned  upon  it,  I should  have  had  to  consider 
whether,  as  a matter  of  law,  what  has  been  done  is  effective  to 
eliminate  it.  In  the  event,  it  is  immaterial.  Neither  is  it 
necessary  to  determine  whether  the  Chatham  Gas  Company 
can- legally  split  up  its  right  to  enforce  the  agreement  or  its  cause 
of  action,  as  the  Kent  and  Dominion  Sugar  Company  agree- 
ments provide.  It  would  be  extraordinary  if  each  of  the  two 
or  three  thousand  customers  is  by  his  contract  to  be  invited  to 
sue  the  Chatham  Gas  Company’s  partner,  or  if  a partner  can  vest 
in  an  outsider  the  right  to  sue  his  co-partner,  for  breach  of  the 
articles  of  partnership. 

Perhaps  it  is  not  altogether  out  of  place — to  the  end  that  they 
may  not  go  on  creating  ludicrous  situations — to  ask  the  city 
council  what  they  meant  by  declaring  by  their  by-law  of  October 
last  that  by-law  96  is  in  force  in  and  applies  to  the  annexed 
territory?  If  it  is,  this  action  has  been  in  vain — nobody  has  the 
right  to  handle  or  deal  in  natural  gas  in  that  part  of  the  city.  I 
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am  sure  they  did  not  consciously  take  sides;  but,  had  their  ac- 
tivities instead  been  directed  to  protecting  the  manufacturers 
who  have  helped  to  build  up  the  city  from  being  discriminated 
against  both  in  rates  and  fuel  supply,  their  action  would  have 
been  commendable. 

The  plaintiff  company  has  not  obtained  the  interpretation 
claimed,  but  has  had  substantial  success,  and  it  may  be  greater 
than  it  seems,  for  the  defendant  company  may  never  obtain  an 
agreement  ^hich  the  Court  can  sanction  as  coming  within  the 
provisions  or  meaning  of  the  agreement  of  November,  1906. 
Both  parties  have  succeeded,  and  failed,  as  to  interpretations 
contended  for.  The  defendant  company  occasioned  the  litigation. 
It  has  not  acted  fairly  by  the  plaintiff  company,  or  apparently 
in  good  faith.  I am  not  altogether  sure  that  the  plaintiff  company 
is  not  entitled  to  costs,  but  against  this  is  the  fact  that,  although 
to  my  mind  it  is  clearly  entitled  to  an  injunction,  the  injunction 
is  granted  upon  grounds  not  argued. 

There  will  be  judgment  declaring  that  the  agreement  in 
question  includes  land  annexed  to  the  city  after  its  date,  and  for 
an  injunction  upon  the  lines  above  indicated. 

I do  not  think  an  amendment  is  necessary,  but,  if  otherwise 
advised,  the  plaintiff  company  has  liberty  to  amend  so  as  to 
conform  the  prayer  for  an  injunction  to  the  form  of  injunction 
granted. 

There  will  be  no  order  as  to  costs. 
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Trial — Jury — Prejudice — Nationality  of  Plaintiff — Alien  Enemy — Improper 
Admission  of  Evidence — Improper  Remarks  of  Counsel  for  Defendant  in 
Addressing  Jury — Motion  to  Stay  Proceedings  Adjourned  to  be  Disposed  of 
at  Trial — New  Trial — Objection  not  Made  at  Time  to  Remarks  of  Counsel — 
Power  of  Court — 11  Substantial  Wrong  or  Miscarriage ” — Judicature  Act, 
sec.  28 — Onus. 

At  the  trial  with  a jury  of  an  action  for  false  imprisonment,  the  plaintiff  had  a 
verdict  for  $3;  upon  his  application,  a new  trial  was  directed  (Masten,  J., 
dissenting),  upon  the  ground  that  evidence  was  improperly  admitted  at 
the  trial  to  shew  that  he  was  an  alien  enemy,  and  that  counsel  for  the  de- 
fendant, by  remarks  to  the  jury  about  the  plaintiff’s  nationality  and  the 
probable  destination  of  any  moneys  that  he  might  recover  from  the  de- 
fendant, so  inflamed  the  minds  of  the  jurors  that  the  nominal  verdict  for 
the  plaintiff-— based  upon  which  a judgment  for  the  greater  portion  of  his 
costs  was  pronounced  in  favour  of  the  defendant  by  the  trial  Judge — must 
be  regarded  as  the  result  of  a mistrial. 

Per  Meredith,  C.J.C.P. : — The  evidence  was  irrelevant  to  the  issue;  it  was 
admitted  that  the  plaintiff  was  a subject  of  the  Emperor  of  Austria;  and 
he  was  proceeding  with  the  action  as  a resident  of  Canada  under  a proclama- 
tion extending  protection  to  such  aliens  as  he.  The  evidence  was  not  ad- 
mitted for  the  purpose  of  enabling  the  trial  Judge  to  dispose  of  a motion  to 
stay  proceedings,  which  had  been  adjourned  by  him  for  hearing  at  the  trial; 
but  was  improperly  admitted  as  relevant  to  the  questions  which  the  jury  had 
to  determine — the  liability  of  the  defendant  and  the  damages — and  was 
given  and  used  for  the  sole  purpose  of  inducing  the  jury  to  deny  the  plaiptiff 
his  lawful  rights  because  of  their  feeling  against  the  Emperor  of  Austria. 
The  Court  had  power  to  order  a new  trial  even  though  no  objection  j<vas 
made  at  the  time  by  counsel  for  the  plaintiff  to  the  misconduct  of  counsel 
for  the  defendant  in  his  address  to  the  jury ; but  the  plaintiff’s  counsel  had 
in  fact  objected  to  the  admission  of  the  evidence  as  to  nationality,  upon 
which  the  remarks  to  the  jury  were  based.  The  onus  of  shewing  that  the 
evidence  improperly  admitted  caused  no  “ substantial  wrong  or  miscarriage” 
(Judicature  Act,  sec.  28)  was  on  the  defendant,  and  had  not  been  satisfied. 

Per  Masten,  J. ' The  action  of  the  Judge  in  adjourning  till  the  trial  the  de- 
fendant’s motion  to  stay  proceedings  was  proper;  the  question  raised  by  the 
motion — whether  the  plaintiff  was  such  an  alien  enemy  that  his  action 
should  be  stayed — was  a question  of  fact.  Even  apart  from  the  motion,  the 
defendant  had  the  right  at  the  trial  to  question  the  status  of  the  plaintiff; 
the  question  of  fact  fell  to  be  determined  by  the  jury;  and  the  evidence  as 
to  the  plaintiff’s  nationality  was  properly  admitted.  The  question  was  not 
raised  upon  the  pleadings,  and  no  amendment  was  made  at  the  trial,  but 
that  did  not  vitiate  the  trial,  and  an  amendment  could  now  be  made,  to 
conform  with  the  evidence.  The  fact  that  the  evidence  fell  short  of  proving 
the  plaintiff  to  be  an  alien  enemy  had  no  bearing  upon  its  admissibility, 
nor  upon  its  discussion  in  court.  Counsel  for  the  plaintiff,  not  having  at 
the  time  objected  to  the  remarks  made  by  counsel  for  the  defendant,  and  it 
appearing  that  the  plaintiff  had  not  been  really  and  substantially  injured, 
that  the  verdict  was  right,  and  that  there  had  been  no  resulting  in  justice,  the 
jurisdiction  to  grant  a new  trial  should  not  be  exercised. 


An  appeal  by  the  plaintiff  from  the  judgment  of  Middleton, 
J.,  at  the  trial  at  Belleville,  on  the  18th  and  19th  April,  1916, 
upon  the  findings  of  a jury,  in  favour  of  the  plaintiff  in  an  action 
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for  false  imprisonment,  for  the  recovery  of  $3  damages  and  Division 
Court  costs,  with  a set-off  to  the  defendant  of  the  excess  of  his 
costs  in  the  Supreme  Court  of  Ontario,  in  which  the  action  was 
brought,  over  the  costs  to  which  he  would  have  been  entitled  had 
the  action  been  brought  in  a Division  Court. 

The  defendant  was  a -constable,  who  arrested  the  plaintiff 
at  Orillia  on  the  7th  February,  1916,  upon  a telegram  sent  to  him 
by  one  Stokes  from  Tweed.  The  plaintiff  was  taken  by  the 
defendant  to  Belleville  after  a detention  in  the  lock-up  at  Orillia 
for  nearly  two  days,  and  was  kept  in  gaol  at  Belleville  for  forty 
days. 

The  plaintiff  was  a foreigner,  a subject  of  the  Emperor  of 
Austria  and  King  of  Hungary,  but,  according  to  an  affidavit 
made  by  him  in  the  action,  was  of  the  Serbian  race,  and  professed 
his  readiness  to  become  a British  subject  by  naturalisation. 

Questions  were  left  to  the  jury,  which,  with  their  answers, 
were  as  follows: — / 

1.  Did  the  defendant  act  in  good  faith  in  arresting  the 
plaintiff?  A.  He  did. 

2.  Assuming  that  the  arrest  was  legal,  but  that  the  defendant’s 
liability  came  to  an  end  when  he  handed  the  plaintiff  over  to  the 
Belleville  constable,  what  damages  do  you  allow?  A.  $3. 

3.  Assuming  that  the  defendant’s  liability  came  to  an  end 
when  the  plaintiff  was  brought  to  the  county  of  Hastings,  what 
damages  do  you  allow?  A.  None  in  addition. 

4.  Assuming  that  the  defendant’s  liability  did  not  come  to 
an  end  till  the  writ  was  issued  (20th  March,  1916),  what  damages 
do  you  allow?  A.  None  in  addition. 

5.  Assuming  the  damage  can  be  assessed  to  the  28th  March, 
what  damages  do  you  allow?  A.  None  in  addition. 

The  appeal  was  upon  several  grounds;  the  principal  one  was 
that  the  jury  were  prejudiced  against  the  plaintiff  by  evidence 
improperly  admitted  and  remarks  made  at  the  trial  by  counsel 
for  the  defendant  in  regard  to  the  plaintiff  being  an  alien  enemy  ; 
the  plaintiff  sought  to  increase  the  damages  and  costs,  and  asked 
for  a new  trial. 

An  affidavit  of  the  plaintiff’s  Solicitor,-  filed  in  support  of 
the  motion  for  a new  trial,  was  as  follows : — 

“2.  At  the  opening  of  the  Court  on  Tuesday  the  18th  day  of 
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April,  1916,  E.  Guss  Porter,  Esquire,  the  leading  counsel  for  the 
defendant,  spoke  to  the  motion  to  dismiss  or  stay  the  action,  on 
the  ground  that  the  plaintiff  was  an  alien  enemy,  earlier  coming 
before  Mr.  Justice  Middleton  in  Toronto,  whose  conclusion  on 
the  latter  branch  of  which  had  been  reached  at  Toronto,  on  the 
15th  day  of  April,  1916,  by  which  the  stay  applied  for  was  denied. 

“3.  The  Judge,  however,  when  announcing  that  he  would 
not  stay  the  action — the  authorities  not  warranting  such  course 
— stated  that  he  would  hold  judgment  on  the  whole  case  over  until 
the  trial. 

“ 4 . Said  counsel,  though  he  well  knew  that  the  body  of  jurors 
-empanelled  for  the  sittings  were,  with  hardly  an  exception,  in 
attendance — having  answered  to  their  names  on  the  roll  being 
called  by  the  Deputy  Clerk  of  the  Crown — and  must  have  heard 
all  that  he  said,  renewed  the  argument  of  such  motion, 'alluding 
to  various  portions  of  the  material  which  had  been  used  before 
the  Judge  by  his  Toronto  agent;  and  insisted,  with  marked  em- 
phasis, upon  the  alleged  convictions  under  the  Liquor  License 
Act  of  the  plaintiff — the  method  of  enforcing  one  or  both  of  which 
gave  rise  to  the  action — having  the  effect  of  depriving  the  plaintiff 
of  the  benefit  of  the  Governor-General’s  proclamation  bearing 
upon  the  immediate  question  discussed. 

“5.  During  the  course  of  his  address  to  the  jury,  counsel  for 
the  defendant,  turning  around  and  pointing  to  the  plaintiff,  in 
scornful  tones  desired  them  to  consider  what  kind  of  person  this 
man,  who  solicited  damages  at  their  hands,  was;  then,  recording 
his  own  judgment  upon  him  for  their  better  understanding  of 
him,  declared  that  he  was  one  that,  if  given  a chance,  would 
attempt,  or  endanger,  by  any  means  which  might  be  placed 
within  his  reach,  the  lives  of  the  gallant  boys  or  splendid  fellows 
the  country  had  sent  and  was  sending  to  the  front — his  remarks, 
at  least  in  this  particular,  being  substantially  what  is  here  set 
down. 


“6.  Continuing,  the  said  counsel,  eager  to  have  the  jury  know 
the  destination  of  any  considerable  sum  the  plaintiff  should  be 
fortunate  enough  to  recover,  by  way  of  damages — to  lighten  the 
pocket  of  his  unoffending,  generous-minded  client — said  that  he 
would  take  care  to  apply  it,  in  some  way,  for  the  enemy’s  advan- 
tage, in  helping  them  to  carry  on  the  war — the  remarks,  at  least 
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in  this  particular,  of  said  counsel  being  substantially  what  is  here 
set  down. 

“7.  The  said  counsel  could  not  fail  to  have  been  aware  that 
his  Toronto  agent,  Mr.  H.  S.  White,  had  specifically  brought  up 
this  matter  of  the  alleged  violations  by  the  plaintiff  of  the  Liquor 
License  Act  before  the  Judge  when  the  adjournment  in  Toronto 
was  had;  and  that,  upon  my  pointing  out  that  both  charges 
antedated  the  declaration  of  war,  the  Judge — a decision  to  which 
he  adhered  in  Belleville — held  the  ground  so  advanced  to  be 
ineffectual. 

“8.  Said  counsel  did  not  think  proper  to  mention  the  circum- 
stance sworn  to  on  the  motion  in  Toronto  of  the  plaintiff’s  denial 
that  he  was  an  alien  enemy,  or  his  contention  that  he  was  of  Serb- 
ian nationality;  nor  did  the  learned  Judge  combat  his  argument 
on  this  point  by  any  reference  thereto,  but  allowed  him  to  proceed 
therewith  as  on  the  unchallenged  theory  that  the  position  of 
matters  was  as  the  said  counsel  represented. 

9.  “Finally,  before  completing  the  division  of  his  speech  to  the 
jury,  treated  of  in  paragraphs  5 and  6 hereof,  the  learned  counsel 
quoted  the  wording  of  the  statement  of  claim,  wherein  it  appeared 
that  the  plaintiff,  through  his  solicitor,  claims  from  the  defendant 
such  damages  as  a jury  of  his  countrjunen  may  see  fit  to  award, 
going  on  to  say : ‘ Let  him  go  then  to  his  compatriots,  the  Austrians, 
and  not  to  a body  of  loyal  Canadians  for  a verdict’ — his  remarks, 
in  this  particular,  being  substantially  what  is  here  set  down.” 

November  16',  1916.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  Kelly,  and  Masten,  JJ. 

D.  0.  Cameron  and  J.  B.  Mackenzie,  for  the  appellant,  argued 
that  the  defendant  was  a trespasser  ab  initio.  The  plaintiff  was 
arrested  without  a warrant ; and,  when  a warrant  did  come,  it  was 
not  backed ; it  was  a warrant  of  commitment,  and  not  to  apprehend ; 
and  the  whole  imprisonment  was  wrong.  The  evidence  as  to 
the  plaintiff  being  an  alien  enemy  was  wrongly  admitted,  and  was 
improperly  used  by  counsel  in  his  inflammatory  address  to  the 
jury.  The  case  comes  within  what  was  said  by  Riddell,  J.,  in 
Dale  v.  Toronto  R.W.  Co.  (1915),  34  O.L.R.  104.  [Riddell,  J., 
referred  to  Somber ger  v.  Canadian  Pacific  R.W.  Co.  (1897),  24 
A.R.  263,  which  was  cited  in  the  Dale  case].  Reference  was 
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also  made  to  Bradlaugh  v.  Edwards  (1861),  11  C.B.N.S.  377, 
383;  McDonald  v.  Murray  (1884),  5 O.R.  559,  582,  as  to  the 
power  of  the  Court  to  correct  the  wrong  done  in  such  a case  as 
this;  Combs  v.  The  State  (1881),  75  Ind.  215,  220,  221;  Rochester 
School  Town  v.  Shaw  (1884),  100  Ind.  268,  270;  Rolfe  v.  Inhabi- 
tants of  Rumford  (1877),  66  Maine  564.  If  the  Court  is  satisfied 
that  injustice  has  been  done  by  reason  of  counsel's  address,  it 
can  interfere  even  though  no  objection  was  taken  at  the  trial. 
The  assessment  of  damage  at  $3  by  the  jury  was  perverse  and  a 
proper  ground  for  a new  trial.  The  learned  trial  Judge  erred 
in  law  in  admitting  evidence  of  the  two  convictions  against  the 
plaintiff  : see  cases  collected  in  Yates  v.  Kyffin-Taylor , [1899] 
W.N.  141;  Mash  v.  Darley,  [1914]  3 K.B.  1226.  (Counsel  did 
not  abandon  the  other  grounds  of  appeal.) 

Edward  Bayly,  K.C.,  for  the  defendant,  the  respondent, 
referred  to  Southwick  v.  Hare  (1894),  24  O.R.  528;  Rex  v.  White* 
sides  (1904),  8 O.L.R.  622;  and  on  the  question  of  amount  of 
damages  to  the  Dale  case,  supra,  at  p.  109.  [Meredith, 
C.J.C.P. : — What  answer  has  been  made  to  the  affidavit  of  the 
plaintiff's  solicitor?]  It  has  not  been  answered.  [Meredith, 
C.J.C.P.:  — Then  how  can  you  hope  to  hold  the  verdict?] 


Cameron,  in  reply. 


January  31,  1917.  Meredith,  C.J.C.P. : — But  for  some  doubt 
expressed  by  one  of  my  learned  brothers  at  the  close  of  the  ar- 
gument of  this  appeal,  I should  have  thought  the  case  one  of  a 
most  obvious  and  regrettable  mistrial;  and  now,  after  giving  the 
fullest  consideration  to  the  views  expressed  by  that  learned  Judge 
since  the  close  of  the  argument,  I feel  bound  to  say  that  I am  still 
of  the  same  opinion,  and  to  add  that  I should  have  hoped  that 
the  expressly  objectionable  features  of  this  trial  could  not  have 
happened  in  any  of  our  courts,  and  that  I hope  nothing  like  it 
may  ever  occur  again. 

In  a court  of  justice,  in  this  Province,  a defendant,  sued  for 
false  imprisonment,  was  allowed  to  give  evidence,  wholly  irrelevant 
to  the  issue,  that  the  plaintiff  was  a subject  of  a nation  then  and 
now  at  war  with  Great  Britain,  and,  based  upon  that  evidence, 
counsel  for  the  defendant  was  permitted  to  urge  the  jury  to  assess 
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the  plaintiff’s  damages.,  because  of  his  nationality,  at  little  or 
nothing,  in  words  set  out  in  the  uncontradicted  affidavit  of  the 
plaintiff’s  solicitor. 

And  the  wrong  was  the  more  flagrant  because  the  plaintiff 
had  admitted  his  nationality  throughout  the  action,  and  was 
proceeding  with  it  as  a resident  of  this  country  under  its  proclama- 
tions extending  protection  to  such  aliens  as  he ; and  there  was  no 
pretence,  or  suggestion,  of  any  character,  of  any  violation  by 
him  of  any  of  its  provisions,  or  any  kind  of  misuse  of,  or 
intention  or  disposition  to  misuse,  its  protection.  We  have  to 
deal  with  this  case  and  its  actual  facts,  not  with  some  fanciful 
case  upon  the  facts  of  other  cases,  or  upon  imaginary  facts. 

To  say  that  the  question  of  a man’s  nationality  might  be  in 
some  cases  a question  for  a jury,  is  to  say  something  so  obviously 
irrelevant  as  really  to  need  no  observations  upon  it,  yet  it  may  be 
said:  in  this  case  it  was  not  in  question  even  in  the  remotest  way; 
nor  could  it  have  been,  because  it  was  admitted;  and,  if  it  had 
been,  it  justly  could  not  have  affected  the  question  of  damages 
or  of  the  defendant’s  liability  for  false  imprisonment  in  the  re- 
motest way.  If  the  man’s  nationality  had  had  any  effect  upon 
his  action,  it  could  only  have  had  the  effect  of  staying  it  during 
the  war:  there  should  not  have  been  any  other  trial  of  any  issue 
between  the  parties:  it  would  have  been  improper  to  have  as- 
sessed damages  or  have  tried  whether  the  plaintiff  had  been  falsely 
imprisoned  by  the  defendant.  There  is  no  sort  of  excuse  for  the 
introduction  of  such  evidence,  and  it  could  have  had  no  purpose 
but  that  of  an  unjust  discrimination  because  of  the  man’s  nation- 
ality: a thing  so  obviously  inexcusable  that  it  is  surprising  to 
me  that  there  should  be  any  attempt  to  excuse  it,  not  to  speak 
of  attempting  to  justify  it.  It  was  just  as  bad  as  attempting  to 
influence  a jury  to  disregard  their  duty  and  their  oath  of  office, 
in  denying  justice  to  any  one  on  account  of  his  creed  or  colour; 
and  in  its  effect  was  worse  in  this  case,  because  it  was  so  easy  to 
stir  up  the  animosities  of  the  jury  against  an  alien  enemy,  whilst 
it  might  have  been  difficult,  if  not  impossible,  on  account  of  colour 
or  creed. 

To  attempt  to  justify  or  excuse  the  admission  of  such  evidence, 
because  the  trial  Judge  had  not  yet  finally  disposed  of  a motion 
to  stay  proceedings  in  the  action,  because  of  the  plaintiff’s  nation- 
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ality,  is  again  something  so  obviously  erroneous  as  hardly  to  need 
comment : but  what  excuse  could  there  be  for  admitting  irrelevant 
and  improper  evidence  to  the  jury  because  the  Judge  might  want 
evidence  for  his  enlightenment  upon  a fact  never  in  dispute — 
always  admitted — that  the  plaintiff  is  an  Austrian;  and  one  which 
was  quite  immaterial  if  the  plaintiff  were  protected  by  the  orders 
in  council  and  proclamations  respecting  alien  enemies  resident  in 
Canada:  see  Schaffenius  v.  Goldberg , [1916]  1 K.B.  284.  But  the 
evidence  was  not  so  improperly  admitted,  it  was  improperly 
admitted  as  relevant  to  the  questions  which  the  jury  had  to 
determine ; and  was  given  and  used  for  the  sole  purpose  of  inducing 
the  jury  to  deny  the  man  his  lawful  rights  because  of  their  bitter 
feelings  against  the  monarch  to  whom  he  owed  allegiance:  a use 
which  could  not  be  too  strongly  condemned  and  rebuked. 


No  case  in  any  British  court  has  been  cited  in  which  anything 
of  the  kind  happened;  I hope  no  such  case  exists:  and,  having 
regard  to  the  first  principle  of  justice  as  administered  in  such 
courts,  it  seems  to  me  to  be  quite  unlikely  that  there  could  be 
more  than  few,  if  any,  such  cases.  • 

But  in  the  numberless  courts  of  the  United  States  of  America, 
where  sometimes  counsel  seem  to  be  under  less  self,  or  other, 
restraint,  a number  of  such  cases  have  occurred,  and  some  of  them 
are  reported. 

In  one  of  them — Fathman  v.  Tumilty  (1889),  34  Mo.  App. 
237 — counsel  in  his  address  to  the  jury  said  that  the  plaintiff  wa& 
a Dutchman  and  the  defendant  the  son  of  an  Irishman,  and  that 
it  was  nothing  but  an  attempt  on  the  part  of  the  Irishman  to  beat 
a Dutchman  out  of  his  honest  debt:  a new  trial  was  granted,  the 
trial  Judge  having  failed  to  “ rebuke”  counsel. 

In  another  case — Moss  v.  Sanger  Bros.  (1889),  75  Tex.  321 — 
a new  trial  was  granted  because  counsel  had  been  permitted  to 
speak  of  the  plaintiffs  as  “all  Jews,  or  Dutch  Jews,  and  that  is 
worse/’  whose  “every  thought  is  how  to  cheat  and  swindle.” 
And  Freeman  v.  Dempsey  (1891),  41  111.  App.  554,  and  Cluett  v. 
Rosenthal  (1894),  58  N.W.  Repr.  1009,  are  cases  of  a similar  char- 
acter. 

In  the  case  of  Rudolph  v.  Landwerlen  (1883),  92  Ind.  34,  the 
plaintiff  was  a parish  priest,  and  opposing  counsel  in  his  address 
to  the  jury  said  it  was  for  the  jury  to  consider  whether  it  was  not 
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a doctrine  of  the  church,  of  which  the  plaintiff  was  a priest,  that 
one  of  its  members  might  swear  falsely  as  a witness  and  be  for- 
given by  a priest  for  that  sin  so  as  to  absolve  him  from  all  moral 
guilt;  adding  that,  if  that  were  not  so,  let  the  plaintiff  stand  up 
and  deny  it,  and  that  would  be  the  end  of  it.  He  was  stopped 
and  rebuked  by  the  trial  Court,  but  that  Court  refused  to  direct 
a new  trial:  on  appeal  it  was  held  that  the  trial  Court  erred  in 
refusing  to  grant  a new  trial. 

It  is  only  fair  to  counsel  in  those  cases  to  say  that  they  took 
the  risk  of  arousing  the  animosity  of  some  juror  or  jurors  against 
themselves;  a risk  of  which  there  was  no  kind  of  danger  in  this 
case,  the  animosities  could  be  but  one  way,  and  it  was  so  easy 
to  play  upon  them;  circumstances  which  make  the  misconduct 
of  the  trial  the  more  objectionable,  and  the  need  for  a new  trial, 
so  that  there  may  be  something  like  even-handed  justice  done, 
the  more  urgent. 

Some  point  has  been  made  of  the  failure  of  counsel  for  the 
plaintiff  to  interrupt  and  object,  at  the  moment,  to  the  misconduct 
of  counsel  for  the  defendant  in  his  address  to  the  jury;  but  what 
has  that  to  do  with  such  a case  as  this?  It  is  true  that,  in  things 
affecting  a party’s  rights  in  the  action  only,  it  may  be  said,  and 
generally  is  said:  "You  should  have  objected  at  the  time,  when 
all  you  complain  of  might  have  been  avoided ; you  cannot  let 
such  things  pass  as  right  at  the  trial,  and  take  your  chances  of  a 
verdict  in  your  favour,  and  afterwards  insist  upon  another  chance, 
through  that  always  regrettable,  sometimes  oppressive,  method, 
a new  trial.”  But  the  Court,  has  power  to  grant  or  direct  a new 
trial,  whether  objection  has  been  made  or  not;  and  I know  of 
no  case  in  which  a new  trial  should  be  more  promptly  directed 
than  in  this  case,  in  which  the  wrong  done  not  only  worked  an 
injustice  to  the  plaintiff,  but  affects  the  administration  of  justice 
generally  and  is  a blot  upon  the  Court,  in  which  all  men,  entitled 
to  its  protection  and  aid,  must  be  upon  an  equality,  notwithstand- 
ing nationality,  colour,  or  creed.  The  Court  not  only  may  but 
must  keep  its  own  skirts  clean. 

And  it  must  be  borne  in  mind  that  the  trial  Judge  is  not  a mere 
machine,  unable  to  act  except  upon  the  “motion”  of  a party 
to  an  action.  It  is  his  duty  to  see  that  in  all  things  there  is  regu- 
larity and  propriety. 
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But  from  the  standpoint  of  the  plaintiff  only:  why  should  he 
have  objected  again,  after  firmly  and  frequently  objecting  to  the 
admission  of  the  evidence  as  to  nationality,  evidence  which  could 
have  been  given  only  for  the  use  to  which  it  was  put  by  counsel 
for  the  defendant  in  his  address  to  the  jury,  and  after  having  all 
such  objections  promptly  overruled?  The  admission  of  such 
evidence  was  the  beginning  of  the  wrong,  the  extremely  repre- 
hensible words  of  the  address,  based  upon  it,  were  but  the  logical 
and  direct  conclusion  of  that  wrong. 

And,  in  regard  to  the  suggestion  that  a new  trial  should  not 
be  given  because  the  evidence  improperly  admitted  caused  no 
“ substantial  wrong  or  miscarriage:”  The  Judicature  Act,  R.S.O. 
1914,  ch.  56,  sec.  28:  it  is  enough  to  say  that  it  is  obvious  that 
it  did.  The  plaintiff  was  falsely  imprisoned  in  Orillia,  and  taken 
thence  to  Belleville  and  there  so  held  for  forty  days:  or,  more 
accurately  speaking,  the  jury  were  directed  to  assess  the  plaintiff’s 
damages  as  if  that  were  so,  and  they  assessed  them  accordingly 
at  the  nominal  sum  of  $3,  and,  in  answer  to  a question  put  to 
them,  said  that  the  damages  would  be  the  same  whether  the 
imprisonment  in  Belleville,  which  I have  mentioned,  was  lawful 
or  unlawful.  One  needs  to  close  his  eyes  very  firmly  against  the 
truth  to  be  unable  to  see  that  the  verdict  was  the  result  of  the 
evidence  as  to  the  plaintiff’s  nationality  and  the  highly  improper 
appeal  to  the  jury  based  on  such  evidence. 

It  should  not  be  forgotten  that  liberty  is  more  than  life  to 
many  men;  and  that  there  can  be  no  excuse  for  interfering  with 
any  man’s  liberty  except  in  manner  authorised  by  law.  There 
can  be  no  excuse  for  any  officer  who,  in  defiance  of  the  law,  arrests 
any  one:  and  all  officers  should  know  that,  when  making  an 
arrest  upon  a warrant,  it  is  their  duty  to  have  the  warrant 
with  them  and  to  produce  it  if  required.  If  that  were  not  so, 
the  door  -would  be  opened  to  wrongs  of  the  most  flagrant  kind, 
from  which  no  one  would  be  secure. 

It  was  not  suggested  at  the  trial  that  sec.  10*  of  the  Public 
Authorities  Protection  Act,  R.S.O.  1914,  ch.  89,  applied  to  the 
case:  and,  if  it  did,  the  jury  should  have  been  directed  to  bring 
in  a verdict  in  accordance  with  the  provisions  of  that  section. 

*This  section  provides  that  in  certain  cases  no  more  than  nominal 
damages  shall  be  recovered. 
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The  case  went  to  the  jury  for  the  single  purpose  of  the  assessment 
of  the  plaintiff’s  actual  damages  by  reason  of  the  false  imprison- 
ments of  which  he  complained;  and  so  it  must  be  dealt  with  here, 
whatever  may  be  the  result  of  a new  trial,  and  however  this 
question,  if  raised,  may  be  dealt  with  there. 

Let  it  be  supposed  that  the  nationalities  of  the  parties  were 
reversed,  that  evidence  had  been  admitted  for  the  prupose  of 
proving  that  the  defendant  was  an  Austrian  and  the  plaintiff 
a British  subject,  and  that  counsel  had  been  permitted  to  play 
upon  these  facts  and  to  suggest  to  the  jury  that  every  dollar 
awarded  by  them  to  the  plaintiff  was  just  so  much  money  taken 
from  the  Austrian,  and  added  to  the  British  war  funds,  would 
the  damages  have  been  assessed  at  $3? 

Besides  that,  according  to  the  cases,  the  onus  of  shewing  that 
there  was  “no  substantial  wrong  or  miscarriage”  by  the  improper 
admission  of  evidence,  is  upon  those  who  seek  the  benefit  of  the 
law  in  that  respect,  that  is,  in  this  case,  the  defendant:  an  onus 
that  no  one  can,  with  any  pretence  of  reason,  contend  has  been 
satisfied:  see  Anthony  v.  Halstead  (1877),  37  L.T.R.  433;  and 
White  v.  Barnes , [1914]  W.N.  74:  and  that  that  must  be  so  in 
every  case  in  which  it  may  be  that  the  improper  evidence  had 
some  substantial  effect  on  the  jury,  seems  to  me  to  be  obvious. 
A very  substantial  wrong  is  done  to  a party  by  wrongly  admitting 
evidence  which  may  substantially  prejudice  his  case  in  the  eyes 
of  the  jury;  and,  consequently,  unless  the  opposite  party  can 
shew  that  actually  it  did  not,  the  case  is  very  plainly  one  in  which 
“some  substantial  wrong”  was  done. 

The  case  seems  to  me  to  be  one,  of  the  very  plainest  kind,  of  a 
mistrial. 

I would  allow  the  appeal,  and  direct  a new  trial;  and  the 
plaintiff  should  have  his  costs  of  this  appeal;  and  so  he  should 
have  his  costs  of  the  wasted  trial,  but  for  the  doubt  as  to  the  scale 
of  costs  on  which  they  should  be  taxed : if  his  action  should  have 
been  brought  in  a Division  Court,  it  would  not  be  right  that  he 
should  have  costs  on  the  Supreme  Court  scale : the  proper  scale 
cannot  be  determined  until  there  has  been  a new  and  fair  assessment 
of  damages.  All  things  considered,  it  is  best  to  leave  these  costs  to 
be  dealt  with  by  the  next  trial  Judge,  who  will  have  a discretion 
as  to  all  the  other  costs  of  the  action  also.  He  will,  no  doubt, 
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award  the  costs  of  the  mistrial  to  the  plaintiff,  upon  the  proper 
scale,  subject  to  such  set-off,  if  any,  as  may  be  proper. 

Kelly,  J.:— In  my  opinion,  a new  trial  should  be  granted, 
with  costs  of  the  appeal  to  the  appellant ; the  costs  of  the  former 
trial  to  be  disposed  of  by  the  Judge  presiding  at  the  new  trial. 

Riddell,  J. : — I agree. 

Masten,  J.: — In  this  case  I have  the  misfortune  to  differ 
from  the  opinions  entertained  by  the  other  members  of  the 
Court,  and  it  is  needless  for  me  to  say  that  my  views  are  expressed 
with  the  greatest  diffidence  and  with  a full  appreciation  of  the 
superior  weight  and  value  which  belongs  to  the  opinions  of  my 
brethren,  long  and  intimately  familiar  as  they  are  with  the  pro- 
cedure at  jury  trials.  None  the  less,  the  defendant  is,  I assume, 
entitled  to  a statement  of  the  opinion  which  I have  reached 
and  of  the  reasons  for  it. 

This  is  an  appeal  from  the  judgment  at  the  trial,  which  was 
held  on  the  18th  and  19th  April,  1916,  before  Middleton,  J.,  and 
a jury.  The  action  is  for  wrongful  arrest,  and  at  the  trial  the 
plaintiff  was  awarded  nominal  damages  of  S3. 

The  facts  giving  rise  to  the  action  were  as  follows.  On  the  10th 
August,  1914,  the  plaintiff  was  in  two  cases  convicted  before 
Stewart  Masson,  Police  Magistrate  in  Belleville,  for  selling 
liquor  and  for  keeping  liquor  for  sale  without  a license, 
and  he  was  fined  S250  in  each  case,  and  in  default  of 
payment  was  directed  to  be  committed  for  three  months  to  the 
county  gaol,  Belleville,  with  hard  labour,  in  each  case;  terms 
to  run  consecutively.  On  the  night  before  these  convictions 
were  made,  he  jumped  out  of  the  window  of  his  house,  left  the 
neighbourhood  of  Belleville,  and  disappeared  from  view.  On 
the  7th  February,  1916,  he  was  arrested,  near  Orillia,  by  the 
defendant  (who  is  the  Chief  of  Police  in  the  town  of  Orillia). 
The  arrest  was  made  in  pursuance  of  a telegram  dated  the  7th 
February,  from  Tweed,  Ontario,  as  follows:  “John  Reid,  con- 
stable, Orillia.  Arrest  Joe  Gage  and  hold  him  till  officer  arrives. 
Notify  my  expense  when  you  get  him.  John  Stokes,  Inspector.’ ’ 

The  plaintiff  was  arrested  about  three  or  four  o’clock  in  the 
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afternoon,  and  was  detained  in  close  custody  during  that  night. 
The  next  day*  he  was  handed  over  to  one  Donovan,  a police  officer 
of  Belleville,  who  produced  the  warrants  of  commitment  which 
had  been  issued  pursuant  to  each  of  the  above  convictions. 
The  warrants  were  not  “backed”  by  a magistrate  of  the  county 
of  Simcoe,  and  the  arrest  appears  to  have  been  technically  illegal. 
The  prisoner  was  then  conveyed  to  Belleville  by  railway  train, 
and  incarcerated  there  pursuant  to  the  warrants  of  commitment. 

At  the  trial  of  this  action  the  illegality  of  the  arrest  was  not 
contested,  and  the  sole  questions  for  determination  were:  (1)  the 
status  and  rights  of  the  plaintiff  as  an  alleged  “alien  enemy;” 
and  (2)  the  assessment  of  damages. 

The  plaintiff  moves  for  a new  trial  on  fourteen  grounds,  and 
among  them  on  the  following : — 

“ (7)  The  learned  Judge  at  the  trial  should  not  have  permitted 
the  defendant’s  counsel  to  argue  the  question  as  to  the  plaintiff’s 
being  an  alien  enemy  in  the  presence  of  the  panel  from  which  the 
jury  afterwards  trying  this  action  were  selected,  and  was  not  em- 
powered to  retain  the  motion  launched  in  that  connection,  or  to 
intimate  that  he  would  do  so,  until  it  might  be  seen  whether 
something  would  arise  during  the  trial  to  justify  a dismissal  of  the 
action,  for  the  reason  put  forward. 

“ (8)  The  learned  Judge  at  the  trial  erred  in  dealing  with  the 
situation  referred  to  in  the  preceding  objection  as  an  issue  arising 
on  the  trial;  and  one  which  the  jury  might  legitimately  consider; 
and  the  defendant’s  evidence  thereon  was  improper. 

“ (9)  The  said  verdict  and  the  answers  to  all  questions  left  to 
the  jury  were  perverse;  and  such  verdict  and  answers  ought  to 
be  set  aside,  for  the  reason,  in  particular,  that  the  defendant’s 
counsel  addressed  to  the  jury  inflammatory  language  of  the  most 
violent  description,  on  the  assumption  that  the  plaintiff  was  an 
alien  enemy,  which  said  language,  instead  of  being  discounten- 
anced, was  not  even  restricted  by  the  learned  Judge.” 

I address  myself  more  particularly  to  the  three  grounds  just 
quoted.  These  grounds  divide  themselves  naturally  into  two 
separate  categories: — 

* In  the  examination  for  discovery  of  the  defendant,  read  at  the  trial,  the 
defendant  said  that  the  plaintiff  was  locked  up  at  Orillia  from  the  7th  Feb- 
ruary, at  4 p.m.,  till  th^  morning  of  the  9th  February. 
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First,  the  question  raised  by  grounds  7 and  8,  namely,  that  the 
capacity  of  the  plaintiff  as  an  alien  enemy  was  not  a legitimate 
subject  for  consideration  at  the  trial,  and  that  evidence  ought 
not  to  have  been  admitted  in  respect  of  it. 

Second,  that  there  has  been  a mistrial  on  account  of  the 
inflammatory  language  used  by  the  defendant’s  counsel,  and  not 
corrected  by  the  trial  Judge. 

I deal  with  these  points  in  order. 

On  the  11th  April  last,  a motion  was  launched  on  the  part 
of  the  defendant  asking  that  the  action  should  be  dismissed, 
or  that  all  further  proceedings  should  be  stayed,  on  the  ground 
that  the  plaintiff,  at  the  commencement  of  the  action,  was,  and 
still  was,  an  alien  enemy,  the  subject  of  a country  at  war  with 
His  Majesty,  and  therefore  incompetent  to  maintain  the  action. 

The  motion  came  on  for  hearing  before  Mr.  Justice  Middleton, 
who,  after  hearing  argument,  decided  that  he  would  not  then 
postpone  or  stay  the  trial  of  the  action,  but  directed  that  the 
question  so  raised  should  be  disposed  of  at  the  trial.  The  action 
of  the  Judge  in  reserving  the  question  of  “alien  enemy”  to  the 
trial  appears  to  be  warranted  by  the  general  practice  and  also  to 
be  covered  by  precedent. 

In  the  case  of  In  re  Mary  Duchess  of  Sutherland , Bechoff  v. 
Bubna  (1915),  31  Times  L.R.  394,  there  was  a motion  on  the  part 
of  the  defendant  to  stay  proceedings  on  the  ground  that  one  of 
the  plaintiffs  was  an  alien  enemy.  Mr.  Justice  Warrington 
dismissed  the  application,  but,  on  appeal  to  the  Court  of  Appeal, 
the  Court,  after  hearing  the  question,  discussed  on  different 
occasions,  determined  that  the  evidence  on  which  the  question 
of  “alien  enemy”  hinged  could  best  be  given  at  the  trial  of  the 
action,  and  ordered  accordingly. 

The  practice  in  such  cases  is  somewhat  elaborately  considered 
by  the  late  Chancellor  Boyd  in  the  case  of  Luczycki  v.  Spa7iish 
River  Pulp  and  Paper  Mills  Co.  (1915),  34  O.L.R.  549,  at  pp. 
552  et  seq.j  and  he  quotes  (p.  555)  with  apparent  approval  the 
conclusions  reached  in  the  Law  Quarterly  Review  for  April,  1915 
(31  L.Q.R.  167).  In  the  case  before  the  Chancellor  the  position 
of  the  plaintiff  as  an  “alien  enemy”  was  clearly  demonstrated  on 
the  motion,  and  consequently  the  direction  of  the  Chancellor 
was  that,  so  long  as  the  plaintiff  remained  .quiescent  during  the 
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war,  no  order  to  stay  proceedings  was  really  needed;  but,  if  the 
plaintiff  ventured  to  make  any  move  in  the  case,  it  was  at  her  own 
ri^k.  Should  any  intervention  of  the  Court  be  asked,  it  is  not  to 
be  by  way  of  dismissal  (when  everything  is  tied  up  by  the  war) 
but  at  most  by  way  of  staying  proceedings  till  the  termination  of 
the  war.  In  that  case  the  Chancellor  considered  the  earlier 
history  relative  to  the  plea  of  “alien  enemy.”  Modern  practice 
concerning  the  question  does  not  appear  to  be  fully  settled  as  yet. 

Undoubtedly  it  is  proper  practice  in  an  apparently  clear  case,  if 
the  plaintiff  does  not  remain  quiescent,  for  the  defendant  to  move 
summarily  for  a stay;  but,  where  there  is  an  issue  of  fact  as  to 
whether  the  plaintiff  is  or  is  not  an  alien  enemy,  the  question  would 
seem  to  be  properly  adjourned  for  final  determination  on  the  trial 
of  the  action — and  that  was  the  course  adopted  by  Mr.  Justice 
Clement  in  Newman  v.  Bradshaw  (1916),  33  W.L.R.  945,  after  a 
full  consideration  of  the  more  recent  cases.  Reference  may  also 
be  had  on  this  question  of  procedure  to  Princess  Thurn  and  Taxis 
v.  Moffitt,  [1915]  1 Ch.  58,  and  to  Von  Hellfeld  v.  Rechnitzer, 
The  Times,  December  11th,  1914. 

No  authority  has  been  cited  nor  any  reason  given  against  the 
action  taken  in  adjourning  till  the  trial  the  question  raised  by 
the  motion  to  stay;  and,  in  my  opinion,  the  disposition  so  made 
was  proper.  The  question  so  adjourned  for  determination  at 
the  trial  was  a question  of  fact  and  not  of  law:  Simon  v.  Phillips 
(1916),  85  L.J.K.B.  656. 

Whether  a particular  plaintiff  who  is  an  alien  residing  within 
the  realm  comes  within  the  class  of  “alien  enemies/’  or  within  the 
class  of  alien  friends,  depends  necessarily  upon  his  actions.  If 
an  alien,  though  pursuing  his  ordinary  avocation  during  the  day- 
time, should  be  engaged  at  night  in  dropping  bombs  upon  the 
people  of  the  realm,  or  in  communicating  military  intelligence  to 
the  enemy  by  wireless  telegraphy,  he  would  undoubtedly  be  not 
only  an  alien,  but  an  alien  enemy. 

The  order  in  council  of  the  13th  August,  1914,  provides  in 
clause  1:  “Such  persons  (immigrants  of  Austro-Hungarian 

nationality  quietly  pursuing  their  usual  avocations),  so  long  as 
they  pursue  their  ordinary  avocations,  shall  not  be  arrested,  de- 
tained or  interfered  with  unless  there  is  reasonable  ground  to 
believe  that  they  are  engaged  in  espionage  or  attempting  to  engage 
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in  acts  of  a hostile  nature  or  to  give  information  to  the  enemy 
or  unless  they  otherwise  contravene  any  law,  order  in  council  or 
proclamation.” 

Whether  the  plaintiff  in  this  case  was  conducting  himself 
according  to  these  provisions  was  a question  of  fact  which  was  not 
determined  on  the  motion  (nor  indeed  could  it  have  been  on  the 
conflicting  affidavits  then  filed),  but  it  was  sent  forward  for 
determination  at  the  trial. 

Even  if  the  Judge  in  Chambers  had  determined  that  he  would 
not  summarily  stay  the  proceedings  till  the  conclusion  of  the  war, 
such  an  order  would  not,  in  my  opinion,  have  prevented  the  de- 
fendant from  questioning  at  the  trial  the  status  of  the  plaintiff. 
Much  more  then  was  this  the  case  when,  instead  of  refusing  the 
motion,  he  adjourned  its  further  consideration  to  the  trial. 

The  question  might  have  been  determined  at  the  hearing  of  the 
motion,  or  the  motion  might  have  been  held  over  to  be  deter- 
mined by  the  Chambers  Judge  after  the  trial  of  the  action,  or  it 
might  have  been  specifically  referred  to  the  Judge  at  the  trial  to 
' be  dealt  with  by  him  as  a Judge  sitting  in  Chambers  at  the  trial. 
None  of  these  courses  appears  to  have  been  adopted,  but  the 
subject-matter  of  the  motion,  viz.,  the  personal  capacity  of  the 
plaintiff  to  sue,  appears  to  have  been  left  in  a somewhat  general 
way  for  determination  at  the  trial.  At  p.  7 of  the  evidence,  the 
learned  trial  Judge  says:  “One  object  I had  in  adjourning  this 
motion — it  affects  the  procedure — was  that,  when  evidence  is 
given  in  this  case  sufficient  to  justify  me,  if  there  is  sufficient  to 
justify  me,  execution  should  not  issue,  or  that  the  money  should 
not  be  paid  over  to  this  man  if  there  is  any  danger  of  it  reaching 
an  alien  enemy.” 

And  again  on  p.  9: — 

“Mr.  Porter:  In  that  case  it  seems  to  me  th,at  this  case  is 
distinguishable  from  nearly  all  those  cases.  This  man  is  a violator 
of  the  law. 

“His  Lordship:  That  is  the  only  question  of  fact;  that  he  is 
a violator  of  the  law  seems  to  me  to  be  insufficient,  because  the 
only  violation  appearing  on  the  material  before  me,  was  violation 
before  the  proclamation,  and  I thought  that  was  waived  by  the 
proclamation. 

“Mr.  Porter:  Then  it  would  be  open  to  me  during  the  trial 

to  shew  he  was  escaping  from  justice. 
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“His  Lordship:  I will  see  how  the  facts  develope  in  the 

course  of  the  trial,  before  disposing  of  the  motion.” 

It  appears  to  me  from  the  above  that  some  confusion  has 
arisen,  and  that  the  question  of  “alien  enemy”  has  been  treated 
exactly  as  it  might  have  been  had  the  trial  of  the  action  been 
carried  on  before  a Judge  alone,  without  a jury,  in  which  case  the 
present  difficulty  would  not  have  arisen.  I incline  to  think  that 
it  was  in  the  mind  of  the  trial  Judge  that  the  question  of  “alien 
enemy”  should  be  decided  by  him  independently  of  the  jury, 
but  he  made  no  precise  ruling  to  that  effect,  and  when  he  directed 
as  he  did  that  the  question  of  alien  enemy  should  be  heard  and 
determined  at  the  trial,  when  the  question  to  be  determined  was 
a question  of  fact,  and  when  the  only  tribunal  at  the  trial  having 
jurisdiction  to  deal  with  a question  of  fact  is  a jury,  it  seems  to 
me  that  the  inevitable  result  was  that  this  question  of  fact  fell  to 
be  determined  by  the  jury;  consequently,  that  the  evidence 
bearing  upon  the  question  of  whether  the  plaintiff  had  been  acting 
in  compliance  with  the  requirements  of  the  order  in  council,  or 
had  afterwards  demeaned  himself  as  an  “alien  enemy,”  was  a 
question  of  fact  for  the  jury,  which  the  defendant’s  counsel  was 
entitled  to  have  submitted  to  the  jury,  just  as  much  as  the 
plaintiff’s  counsel  was  entitled  to  have  any  other  fact  arising 
in  the  action  submitted  to  the  jury:  and,  therefore,  that  the 
evidence  which  was  adduced  on  this  question  was  properly  ad- 
duced in  the  presence  of  and  before  the  jury. 

It  is  quite  true  that  no  amendment  was  made  to  the  record 
so  as  to  raise  on  it  the  question  of  the  capacity  of  the  plaintiff  to 
sue,  but  in  the  present  state  of  the  practice  I do  not  consider  that 
that  was  necessary.  That  issue  had  been  fully  put  in  question  by 
the  motion  to  stay,  and  had  been  directed  to  be  determined  at  the 
trial,  so  that  no  one  was  taken  by  surprise;  and,  while  the  record 
might  w^ell  have  been  amended  if  either  party  had  sought  to  have 
that  done,  the  fact  that  no  amendment  was  actually  made  in  the 
record  does  not,  in  my  opinion,  vitiate  the  trial.  Any  proper 
amendment  for  that  purpose  could  now  be  made  so  as  to  make  it 
conform  to  the  evidence.  It  is  true  that  in  the  early  case  of 
Flindt  v.  Waters  (1812),  15  East  260,  it  was  held  that,  no 
proper  and  adequate  plea  raising  the  objection  as  to  the 
personal  capacity  of  the  plaintiff  to  sue  having  been  set 
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up,  the  question  . could  not  be  raised;  but  in  that  case  the 
plaintiff  was  not  an  alien  but  a British  subject,  and  it  was 
essential  that  the  question  to  be  determined  should  be  raised 
by  a special  plea  setting  forth  the  particular  circumstances  and 
the  fact  that  the  plaintiff,  though  a British  subject,  represented 
an  alien  enemy,  on  whose  behalf  the  suit  was  in  truth  and  in  sub- 
stance brought.  The  judgment  proceeded  upon  the  footing  that, 
as  the  plaintiff  on  the  record,  a British  subject,  was  not  an  alien 
enemy,  no  advantage  could  be  taken  of  the  objection  without  a 
plea  of  “alien  enemy.”  The  circumstances  were  entirely  differ- 
ent from  the  present  case,  and  the  elasticity  of  practice  has  in- 
creased sipce  1812.  I therefore  do  not  think  that  Flindt  v.  Waters 
affords  any  objection  to  the  course  that  was  here  pursued,  nor 
to  the  view  that  the  facts  bearing  upon  the  question  of  the  plain- 
tiffs capacity  were,  without  formal  amendment  of  the  record, 
proper  for  investigation  before  the  jury. 


The  question  was  further  considered  in  the  case  of  Janson  v. 
Driefontein  Consolidated  Mines  Limited,  [1902]  A.C.  484.  That 
also  was  an  action  upon  an  insurance  policy.  A company  incor- 
porated under  the  laws  of  the  South  African  Republic  had  insured, 
with  Janson  and  other  underwriters,  a cargo  of  gold.  The  gold 
was,  during  its  transit,  seized  on  the  2nd  October,  1899,  by  order 
of  the  Government  of  the  South  African  Republic,  and  on  the 
11th  October  a state  of  war  began  between  the  British  Govern- 
ment and  the  Government  of  the  Republic.  The  insurer  was 
resisting  payment  on  the  ground  that  the  company  insured  was 
an  alien  enemy  and  the  insurance  wa's  void,  having  been  made  in 
contemplation  of  hostilities.  At  p.  496  of  the  report,  Lord  Hals- 
bury  says:  “To  apply  what  I have  said  to  this  case,  I do  not 
deny  that  a Judge  has  a right  to  consider  whether  the  thing 
incriminated  is  an  adherence  to  the  King’s  enemies,  or  something 
calculated  to  assist  them.”  At  p.  499,  Lord  Davey  says:  “The 
third  rule  is  that,  if  a loss  has  taken  place  before  the  commence- 
ment of  hostilities,  the  right  of  action  on  a policy  of  insurance 
by  which  the  goods  lost  were  insured  is  suspended  during  the  con- 
tinuance of  war  and  revives  on  the  restoration  of  peace.  In  the 
present  case  the  third  rule  would  have  constituted  a defence 
to  the  present  action;  but  the  parties,  being  desirous  to  obtain 
a decision  on  the  merits  of  the  case,  waived  the  objection.  I 
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have  some  doubt  whether  it  was  competent  for  the  parties  to  take 
this  course,  for  it  humbly  appears  to  me  that,  the  objection  being 
one  based  on  considerations  of  public  policy  affecting  the  Sovereign, 
his  Courts  should  be  held  bound  to  take  notice  of  the  plaintiff’s 
inability  to  sue,  and  I do  not  think  that  this  observation  is  in- 
consistent with  Flindt  v.  Waters.  But  the  point  is  now  happily 
academic,  and  I do  not  desire  to  make  it  a ground  of  judgment.” 

The  last  word  upon  the  subject  is  pronounced  in  the  case  of 
Daimler  Co.  Limited  v.  Continental  Tyre  and  Rubber  Co.  ( Great 
Britain)  Limited,  [1916]  2 A.C.  307.  The  circumstances  of  that 
case  are  not  at  all  similar  to  this  present  case,  but  I refer  to  it 
because  it  indicates  plainly  that  the  Court  will,  on  the  trial  of 
any  such  action,  investigate  and  determine  the  question 
whether  the  plaintiff  is  an  alien  enemy,  and  whether  his  position 
is  such,  as  an  alien  enemy,  that  the  action  is  wholly  barred  or 
that  his  remedy  ought  to  be  suspended  during  the  currency  of 
hostilities. 

I note  also  that  the  capacity  of  the  plaintiff  to  sue  was  con- 
sidered, evidence  received,  and  the  question  adjudicated  upon 
at  the  trial,  in  Oskey  v.  City  of  Kingston  (1914),  32  O.L.R.  190,  at 
p.  194. 

For  these  reasons,  I am  of  opinion  that  the  capacity  of  the 
plaintiff  as  an  alien  enemy  was  a legitimate  subject  for  considera- 
tion by  the  jury  at  the  trial,  and  that  the  evidence  bearing  on  thht 
issue  was  properly  admitted.  The  fact  that  it  fell  short  of  es- 
tablishing such  facts  as  prove  the  plaintiff  to  be  an  alien  enemy 
has  no  bearing  on  the  admissibility  of  the  evidence — nor  upon 
its  discussion  in  the  Court. 

The  conclusion  at  which  I arrive  is,  that  the  issue  as  to  the 
status  and  capacity  of  the  plaintiff  as  an  alleged  alien  enemy 
was  properly  before  the  Judge  and  jury,  like  any  other  issue 
arising  for  determination  at  the  trial;  and,  consequently,  that 
evidence  as  to  the  plaintiff’s  nationality,  and  proper  comment  on 
that  evidence  by  counsel  for  the  defendant,  was  admissible,  and 
was  a right  on  which  the  defendant  was  entitled  to  insist. 

Coming  now  to  the  second  ground  of  appeal,  mentioned 
above,  I find  more  difficulty.  An  affidavit  is  filed  in  support  of 
the  application  from  which  I extract  the  relevant  statements  as 
follows : — 
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“5.  During  the  course  of  his  address  to  the  jury,  counsel  for 
the  defendant,  turning  around  and  pointing  to  the  plaintiff,  in 
scornful  tones  desired  them  to  consider  what  kind  of  person  this 
man,  who  solicited  damages  at  their  hands,  was;  then,  recording 
his  own  judgment  upon  him  for  their  better  understanding  of 
him,  declared  that  he  was  one  that,  if  given  a chance,  would 
attempt  or  endanger,  by  any  means  which  might  be  placed  within 
his  reanh,  the  lives  of  the  gallant  boys  or  splendid  fellows  the 
country  had  sent  and  was  sending  to  the  front — his  remarks,  at 
least  in  this  particular,  being  substantially  what  is  here  set  down. 

“6.  Continuing,  the  said  counsel,  eager  to  have  the  jury  know 
the  destination  of  any  considerable  sum  the  plaintiff  should  be 
fortunate  enough  to  recover,  by  way  of  damages — to  lighten  the 
pocket  of  his  unoffending,  generous-minded  client — said  that  he 
would  take  care  to  apply  it,  in  some  way,  for  the  enemy’s  advan- 
tage, in  helping  them  to  carry  on  the  war — the  remarks,  at  least 
in  this  particular,  of  said  counsel  being  substantially  what  is  here 
set  down.” 

“9.  Finally,  before  completing  the  division  of  his  speech  to 
the  jury,  treated  of  in  paragraphs  5 and  6 hereof,  the  learned  coun- 
sel quoted  the  wording  of  the  statement  of  claim,  wherein  it 
appeared  that  the  plaintiff,  through  his  solicitor,  claims  from  the 
defendant  such  damages  as  a jury  of  his  countrymen  may  see  fit 
to  award,  going  on  to  say:  ‘Let  him  go  then  to  his  compatriots, 
the  Austrians,  and  not  to  a body  of  loyal  Canadians  for  a verdict’ 
— his  remarks,  in  this  particular,  being  substantially  what  is  here 
set  down.” 

No  answer  is  filed  to  this  affidavit,  and  the  statements  which  it 
contains  must  be  accepted  as  setting  forth  substantially  what 
was  said.  The  remarks  quoted  are  not  to  be  approved,  but  in 
considering  this  appeal  two  facts  are  specially  to  be  noted. 

First,  at  the  trial  no  objection  was  raised  to  these  remarks 
by  counsel  for  the  plaintiff.  I have  the  authority  of  the  trial 
Judge  for  stating  that  he  was  present  in  the  court-room  dur- 
ing the  addresses  of  counsel  and  that  he  failed  to  observe  the 
objectionable  remarks  now  complained  of.  Had  his  attention 
been  called  to  them,  I cannot  doubt  but  that  any  prejudice  to  the 
plaintiff  that  might  be  supposed  to  have  arisen  would  have  been 
promptly  and  effectively  dealt  with,  because  the  learned  trial 
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Judge  is  intimately  familiar  with  the  branch  of  practice  in  question, 
having  recently  been  a member  of  the  Appellate  Division  which 
decided  the  last  case  in  our  Courts:  Dale  v.  Toronto  R.W. 
Co.,  34  O.L.R.  104. 

I have  perused  the  cases  cited  to  us  by  counsel  and  some 
others,  but  I have  not  found  any  case  in  which  effect  has  been 
given  to  an  objection  of  this  kind,  unless  objection  has  been  taken 
at  the  time  by  counsel  for  the  opposite  party.  Indeed,  while  the 
jurisdiction  undoubtedly  exists  and  has  been  continuously  as- 
serted in  our  Courts  to  grant  a new  trial  under  such  circumstances, 
no  instance  where  that  jurisdiction  has  been  exercised  has  come 
to  my  attention.  The  jurisdiction  has  been  exercised  in  American 
cases,  but  in  none  of  them  unless  the  objection  was  taken  at  the 
time  by  opposing  counsel. 

On  this  point,  the  late  Chancellor  Boyd,  in  the  case  of  Sorn- 
berger  v.  Canadian  Pacific  R.W.  Co.,  24  A.R.  263,  says  at  p. 
272:  “Then  the  defendants  moved  for  a new  trial  on  the  ground 
of  the  license  of  speech  on  the  part  of  the  plaintiffs’  counsel  in 
his  address  to  the  jury,  inasmuch  as  he  went  into  irrelevant 
matter  which  would  tend  to  warp  their  judgment  and  aggravate 
the  damages.  But  no  objection  was  lodged  at  the  time  by  the 
defendants — no  appeal  was  made  to  the  presiding  Judge,  who  was 
there  for  the  very  purpose  of  seeing  that  the  trial  was  duly  and 
properly  conducted,  and  whose  intervention  should  have  been 
claimed  while  the  alleged  transgression  was  being  committed. 
It  is  a practice  not  to  be  encouraged  to  allow  matters  eminently 
proper  to  be  disposed  of  by  the  Judge  to  be  passed  over  sub  silentio 
before  him,  and  then  made  subjects  of  complaint  in  an  appellate 
forum:  McDonald  v.  Murray,  5 O.R.  559,  at  pp.  575  and  582. 
He,  present,  hearing  and  seeing,  can  best  rule  as  to  whether  there 
has  been  an  undue  invasion  of  the  large  privileges  of  counsel 
addressing  the  jury;  and  if  the  best  and  most  immediate  remedy 
of  closure  or  the  like  is  not  invoked  before  him,  it  must  be  taken 
that  the  gravity  of  the  situation  was  not  so  serious  at  the  time  of 
the  address  as  it  afterwards  looms  up  in  the  light  of  the  verdict.” 

The  same  view  was  entertained  by  the  Court  in  the  case  of 
Dale  v.  Toronto  R.W . Co.,  and  I can  add  nothing  to  the  discussion 
of  the  matter  which  appears  in  the  judgment  of  my  brother 
Riddell  in  that  case. 

Different  considerations,  no  doubt,  apply  in  criminal  cases. 
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In  regard  to  them  it  was  observed  by  Hodgins,  J.A.,  in  Rex  v. 
Nerlich  (1915),  34  O.L.R.  298,  at  p.  317,  as  follows:  “I  am  unable 
to  find  anything  in  the  Criminal  Code  which  justifies  the  granting 
of  a reserved  case  on  the  ground  that  the  address  of  counsel  for 
the  Crown  was  inflammatory  and  tended  to  prejudice  the  jury. 
It  is  within  the  discretion  of  the  presiding  Judge  to  interfere  if 
he  deems  the  speech  of  counsel  improper.  If  so,  how  can  the 
discretion  of  the  appellate  Court  be  substituted  for  what  is 
vested  in  the  trial  Judge?  The  atmosphere  of  the  trial  and  the 
tone  and  gestures  of  counsel  must  necessarily  be  important  ele- 
ments in  determining  the  judicial  discretion.  If,  therefore,  the 
Judge  is  the  only  tribunal  who  can  properly  decide,  I do  not  see 
what  question  of  law  arises.” 

I quote  the  above  observation  as  emphasising  the  extent  to 
which  the  conduct  of  the  trial  is  in  the  discretion  of  the  trial 
Judge,  and  the  supreme  necessity  of  requesting  his  interference 
at  the  moment,  instead  of  keeping  quiet,  taking  chances,  and  then 
raising  the  question  on  an  appeal. 

The  second  important  point  to  be  borne  in  mind  in  considering 
this  branch  of  the  appeal  is  the  fact  that  the  verdict  is  one  which 
commends  itself,  at  least  to  my  mind,  as  the  only  proper  verdict 
that  could  be  given.  The  plaintiff  has  not  been  really  and  sub- 
stantially injured.  The  fact  that  he  was  not  regularly  arrested 
depends  upon  a pure  technicality.  No  real  harm  has  been 
done  him,  either  in  person  or  in  reputation:  see  Southwick  v. 
Hare,  24  O.R.  528. 

If  I could  reach  the  conclusion  that  the  verdict  of  the  jury 
was  unfair  or  unjust,  and  that  such  injustice  had  resulted  from  a 
mistrial  owing  to  the  occurrence  now  complained  of,  I would 
willingly  concur  in  granting  a new  trial,  even  though  no  objection 
had  been  taken  by  counsel  for  the  plaintiff ; but  where,  as  here,  it 
appears  to  me  that  justice  has  been  done,  that  the  verdict  is  right, 
that  there  has  been  no  resulting  injustice,  I think  that  that  fact, 
coupled  with  the  failure  of  the  plaintiff’s  counsel  to  bring  his 
complaint  to  the  attention  of  the  trial  Judge,  raises  so  strong  a 
position  against  him  that  his  appeal  ought  to  be  dismissed. 

I refer  on  this  to  the  recent  case  of  Rex  v.  Banks,  [1916]  2 
K.B.  621,  at  p.  623. 

Order  for  a new  trial ; Masten,  J.,  dissenting. 
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[IN  CHAMBERS.] 
Avery  & Son  v.  Parks. 


1917 

Feb.  5. 


Costs — Scale  of — Action  in  Supreme  Court — Judgment  Directing  Deference  to 
Assess  Damages — Payment  of  Costs  forthwith — Damages  Assessed  at  Sum 
within  Jurisdiction  of  County  Court — Rule  649 — Application  of — 11  Order 
to  the  Contrary .” 

In  an  action  for  wrongful  and  excessive  seizure  and  sale  of  the  plaintiffs’  goods, 
the  plaintiffs,  at  the  trial,  were  awarded  $1, 250  damages;  upon  fhe  defend- 
ant’s appeal,  a Divisional  Court  considered  that  damages  had  been  assessed 
upon  an  improper  basis,  and  referred  the  action  to  the  Master  for  an  assess- 
ment, awarding  the  plaintiffs  their  costs  of  the  action  up  to  and  including  the 
trial  “to  be  paid  forthwith  after  taxation.”  The  damages  were  directed  to 
be  paid  “forthwith  after  the  confirmation  of  the  Master’s  report.  ” The 
Master  assessed  the  damages  at  $478.40,  a sum  admittedly  within  the  juris- 
diction of  a County  Court: — 

Held,  that  the  order  for  immediate  payment  of  costs,  without  waiting  to  know 
the  amount  of  damages  to  be  paid,  was  “an  order  to  the  contrary,”  within 
the  meaning  of  Rule  649;  and  the  costs  awarded  by  the  Divisional  Court 
were  properly  taxable  according  to  the  scale  of  the  Supreme  Court. 


An  appeal  by  the  plaintiffs  from  the  ruling  of  the  Senior 
Taxing  Officer  at  Toronto,  upon  the  taxation  of  costs, 
that  the  plaintiffs’  costs  of  this  action,  brought  in  the 
Supreme  Court  of  Ontario,  should  be  taxed  upon  the  County 
Court  scale,  and  that  the  defendant  was  entitled  to  tax  his  costs 
on  the  Supreme  Court  scale,  and  set  off  the  excess  over  County 
Court  costs  against  the  plaintiffs’  costs — acting  upon  which  a 
balance  of  $2.02  was  found  in  the  defendant’s  favour. 


January  26.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

J.  M.  Ferguson , for  the  plaintiffs. 

H.  H.  Davis,  for  the  defendant. 


February  5.  Middleton,  J.: — An  appeal  from  the  Senior 
Taxing  Officer  at  Toronto  upon  the  question  whether  the  plaintiffs 
are  entitled  to  recover  costs  upon  the  Supreme  Court  scale  or 
upon  the  County  Court  scale  subject  to  set-off. 

The  Taxing  Officer  has  acted  upon  the  latter  theory,  with  the 
result  that  he  finds  a balance  in  the  defendant’s  favour  of  $2.02. 
From  this  the  plaintiffs  appeal. 

The  action  is  for  wrongful  and  excessive  seizure  and  sale  by 
the  defendant  of  the  plaintiffs’  goods,  under  certain  chattel 
mortgages. 
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At  the  trial,  Mr.  Justice  Clute  awarded  the  plaintiffs  $1,250 
damages.  Upon  appeal,  a Divisional  Court  thought  that  damages 
had  been  assessed  upon  an  improper  basis,  and  referred  the  action 
to  the  Master  for  an  assessment. 

The  plaintiffs  had  assigned  a judgment  for  $414.20  to  the 
chattel  mortgagee,  and  one  issue  was  as  to  the  effect  of  this 
assignment.  The  plaintiffs  claimed  this  as  payment  pro  tanto — 
the  defendant  maintained  that  it  was  as  collateral  security  only. 
Both  Courts  found  in  favour  of  the  plaintiffs  on  this  issue,  and  so 
the  amount  for  which  a distress  could  properly  be  made  was  re- 
duced, and  the  amount  of  the  recovery  was  to  this  extent  in- 
creased. 

After  giving  the  plaintiffs  this  benefit,  the  Master  has  awarded 
damages  of  $478.40 — an  amount  admitted  to  be  within  the 
jurisdiction  of  a County  Court. 

The  appellate  Court  awarded  to  the  plaintiffs  “ their  costs 
of  this  action  up  to  and  including  the  trial/’  “to  be  paid  forth- 
with after  taxation.”  The  damages  to  be  assessed  are  directed 
to  be  paid  “forthwith  after  the  confirmation  of  the  Master’s 
report.” 

The  question  is  whether,  in  these  circumstances,  Rule  649 
applies.  Had  the  judgment  been  for  $478.40,  the  amount 
awarded,  and  not  for  an  amount  to  be  ascertained,  then,  according 
to  Jackson  v.  Hughes  (1910),  2 O.W.N.  15,  the  Taxing  Officer 
was  right. 

I do  not  think  that  Rule  649*  applies  to  a case  in  which 
damages  are  uncertain  and  unascertained,  when  the  Court  directs 
payment  of  the  costs  up  to  the  trial  forthwith. 

The  Rule  contemplates  the  possibility  of  some  application  to 
the  Court  to  take  the  case  out  of  its  operation.  If  the  case 

*649.  Where  an  action  of  the  proper  competence  of  a County  Court  is 
brought  in  the  Supreme  Court  . . . and  the  Judge  makes  no  order 

to  the  contrary  the  plaintiff  shall  recover  only- County  Court  costs  . . . 

and  the  defendant  shall  be  entitled  to  tax  his  costs  of  suit  as  between  solicitor 
and  client;  and  so  much  thereof  as  exceeds  the  taxable  costs  of  defence  which 
would  have  been  incurred  in  the  County  Court  . . . shall,  on  entering 

judgment,  be  set  off  and  allowed  by  the  Taxing  Officer  against  the  plaintiff’s 
County  Court  ...  costs  to  be  taxed,  or  against  the  costs  to  be  taxed 
and  the  amount  of  the  verdict  if  it  be  necessary;  and  if  the  amount  of  costs 
so  set  off  exceeds  the  amount  of  the  plaintiff’s  verdict  and  taxed  costs,  the 
defendant  shall  be  entitled  to  execution  for  the  excess  against  the  plaintiff. 
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falls  within  the  Rule,  then  the  plaintiff  may  apply  to  the  Court 
to  relieve  him  by  making  “an  order  to  the  contrary/ ' When 
the  amount  is  unknown  at  the  time,  how  can  the  question  be  the 
subject  of  discussion?  If  the  Court  desires  to  know  the  amount, 
then  further  directions  and  costs  are  usually  reserved.  I think 
that  an  order  for  immediate  payment,  without  waiting  to  know 
the  amount  of  damages  to  be  paid,  is  an  order  to  the  contrary. 

Rule  651  says  that  the  Taxing  Officer  is  to  make  all  necessary 
inquiries  to  determine  whether  the  action  is  within  the  competence 
of  an  inferior  Court.  This  provision  is  abundantly  useful,  for 
he  must  determine  many  questions  in  many  cases  before  he  can 
ascertain  if  the  action  is  within  the  competence  of  the  inferior 
Court;  but  it  never  was  contemplated  that  the  Taxing  Officer 
should  assume  the  function  of  the  Master  and  assess  the  damages. 

If  Rule  649  is  to  be  applied,  then  the  damages  must  be  ascer- 
tained before  the  costs  can  be  taxed;  but  the  Court  has  permitted 
an  immediate  taxation,  and  this  makes  it  clear  to  me  that  the 
judgment  is  an  “order  to  the  contrary,”  within  the  meaning  of 
the  Rule. 

I have  spoken  to  a member  of  the  appellate  Court,  and  he 
tells  me  that  the  question  of  the  damages  being  less  than  $500 
was  not  present  to  the  mind  of  the  Court,  but  that,  if  attention 
had  been  drawn  to  the  matter,  probably  full  costs  would  have 
been  given. 

The  question  thus  becomes  purely  one  of  the  applicability 
of  the  Rule — not  one  of  intention. 

My  recollection  is  that  this  question  was  determined  in  the 
same  way  some  years  ago,  but  I cannot  find  any  reported  decision. 

Appeal  allowed  with  costs . 

[An  appeal  by  the  defendant  from  the  order  of  Middleton,  J.,  was 
heard  by  a Divisional  Court  of  the  Appellate  Division  on  the  14th  February, 
1917.  Judgment  was  given  on  the  2nd  March,  1917,  varying  the  order 
appealed  from.  The  reasons  for  judgment  will  be  reported  in  due  course. 
See  12  O.W.N.  4.] 
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[APPELLATE  DIVISION.] 

Re  Township  of  Ashfield  and  County  of  Huron. 


Municipal  Corporations — Bridge  Built  by  Township  Corporation — Municipal 

Act,  R.S.O.  1914,  ch.  192,  sec.  449 — Length  of  Bridge — Approaches  not 

Included. 

In  sec.  442  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  the  Legislature  treats 
the  approaches  to  a bridge  as  something  independent  of  the  bridge  itself; 
and  when,  in  sec.  449,  bridges  are  again  dealt  with,  it  is  reasonable  to  con- 
clude that  only  the  bridge  itself,  and  not  the  bridge  with  its  approaches, 
should  be  taken  into  consideration  in  determining  the  length  of  the  bridge 
for  the  purposes  of  that  section. 

Where  a township  corporation  built  a bridge  only  119  feet  in  length  across  a 
ravine  through  which  a river  ran,  with  approaches  or  embankments  at  the 
ends,  constructed  of  earth,  stones,  and  timber,  the  bridge  and  the  approaches 
together  being  more  than  300  feet  in  length,  an  order  of  a County  Court 
Judge,  under  sec.  449,  declaring  the  bridge  to  be  a county  bridge,  was 
reversed  on  appeal. 

In  re  Mud  Lake  Bridge  (1908),  12  O.L.R.  159,  distinguished. 

Re  Township  of  Maidstone  and  County  of  Essex  (1908),  12  O.W.R.  1190,  over- 
ruled. 

An  appeal  by  the  Corporation  of  the  County  of  Huron  from 
an  order  of  the  Judge  of  the  County  Court  of  that  county,  made 
under  sec.  449  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  de- 
claring a bridge  built  by  the  Corporation  of  the  Township  of 
Ashfield,  crossing  Nine  Mile  river,  to  be  a county  bridge. 

Section  442  of  the  Municipal  Act  and  the  following  pro- 
visions of  sec.  449  are  applicable  to  the  questions  arising  upon  the 
appeal : — 

442.  The  council  having  jurisdiction  over  a bridge  shall  have 
jurisdiction  over  the  approaches  to  it  for  100  feet  next  adjoining 
each  end  of  the  bridge. 

449. — -(1)  A bridge  of  a greater  length  than  300  feet  in  a town 
having  an  equalized  assessment  of  less  than  SI, 000, 000  or  in  a 
township  may,  on  the  application  of  the  council  of  such  town  or 
township,  be  declared  to  be  a county  bridge  where 

(а)  it  is  used  by  the  inhabitants  of  other  municipalities; 

(б)  it  is  situate  on  an  important  highway  affording  means  of 
communication  to  several  municipalities;  and 

(c)  on  account  of  its  length,  and  for  the  reasons  mentioned  in 
clauses  (a)  and  (6),  it  is  unjust  that  the  burden  of  maintaining 
and  repairing  it  should  rest  upon  the  corporation  of  the  town 
or  township. 
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(2)  An  order  declaring  the  bridge  to  be  a county  bridge  may 
be  made  by  a Judge  of  the  County  Court  of  the  county  in  which 
it  is  situate  on  the  application  of  the  council  of  the  town  or  town- 
ship. 

(5)  If  the  Judge  is  of  opinion  that  for  the  reasons  mentioned 
in  sub-section  1 the  bridge  should  be  declared  to  be  a county 
bridge  he  shall  by  his  order  so  declare,  and  in  that  case  he  shall 
determine  whether  the  expense  of  maintaining  and  repairing 
the  bridge  shall  be  borne  by  the  corporation  of  the  county  or  partly 
by  it  and  partly  by  the  corporation  of  the  town  or  township,  and 
if  he  determines  that  it  should  be  borne  partly  by  each  he  shall 
fix  the  proportions  in  which  the  expense  is  to  be  so  borne,  and  his 
declaration  and  determination  shall  be  embodied  in  the  order. 

(7)  An  appeal  shall  lie  from  the  order  of  the  Judge  to  a Divi- 
sional Court,  and  the  proceedings  upon  and  incidental  to  the 
'appeal  shall  be  the  same  as  in  the -case  of  an  appeal  from  a Judge 
of  that  court  sitting  in  court. 

i 

January  9.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

C.  Garrow,  for  the  appellant  corporation,  argued  that,  under 
sec.  449,  the  bridge  should  not  be  declared  a county  bridge,  inas- 
much as  it  was  not  300  feet  long,  nor  did  it  satisfy  the  require- 
ments of  the  statute  as  to  its  user  by  the  inhabitants  of  other 
municipalities  and  its  importance  as  affording  means  of  communi- 
cation to  several  municipalities.  Reference  was  made  to  Town- 
ship of  McNab  ,v.  County  of  Renfrew  (1905),  11  O.L.R.  180;  In 
re  Mud  Lake  Bridge  (1906),  12  O.L.R.  159;  Re  Williamsburg  and 
Stormont,  Re  Casselman  Creek  Bridge  (1908),  15  O.L.R.  586.  The 
two  last-mentioned  cases  turn  on  the  question  to  what  extent  the 
approaches  to  a bridge  form  part  of  the  bridge  itself.  The  appellant 
corporation  relies  on  the  Casselman  case,  in  which  the  Mud  Lake 
case  is  distinguished.  [Meredith,  C.J.O.,  referred  to  Village  of 
New  Hamburg  v.  County  of  Waterloo  (1893),  22  S.C.R.  296.]  My 
contention  is  that  the  bridge  is  unnecessarily  long,  and  that 
in  this  case  the  high  water  mark  is  the  governing  consideration. 
[Meredith,  C.J.O.: — In  the  New  Hamburg  and  Waterloo  case,  the 
width  of  the  river  after  heavy  rains  and  freshets  was  taken  into 
consideration.]  The  learned  County  Court  Judge  has  disregarded 
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the  evidence  of  three  expert  engineers,  who  made  a most  careful 
examination  of  the  locus.  In  the  case  of  Re  Township  of  Maid- 
stone and  County  of  Essex  (1908),  12  O.W.R.  1190,  Clute,  J., 
speaks  of  high  water  mark  as  being  the  test. 

W.  Proudfoot,  K.C.,  for  the  township  corporation,  respondent, 
argued  that  the  Mud  Lake  and  Maidstone  cases  were  in  favour 
of  the  respondent’s  position,  and  that  the  judgment  of  the  learned 
County  Court  Judge,  who  had  made  two  inspections  of  the  locality, 
was  entitled  to  great  weight.  The  evidence  as  to  the  great  im- 
portance of  the  highway  on  which  the  bridge  is  situate  is  over- 
whelming. It  is  the  commercial  route  and  one  of  the  best  roads 
in  the  township.  He  referred  to  the  judgment  of  MacMahon, 
J.,  in  the  Casselman  case,  at  p.  594,  and  a case  there  cited,  Notting- 
ham County  Council  v.  Manchester,  etc.,  R.W.  Co.  (1894),  71  L.T.R. 
430. 

Garrow,  in  reply. 

February  7.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O.:— This  is  an  appeal  by  the  Corporation  of  the 
County  of  Huron  from  an  order  dated  the  14th  October,  1916, 
made  by  the  Judge  of  the  County  Court  of  the  County  of  Huron, 
on  an  application  to  him  by  the  Corporation  of  the  Township  of 
Ashfield,  under  sec.  449  of  the  Municipal  Act,  R.S.O.  1914,  ch. 
192,  to  declare  a bridge  described  as  the  bridge  which  crosses  the 
Nine  Mile  river  on  the  4th  and  5th  concessions  of  the  township 
of  Ashfield,  to  be  a county  bridge. 

The  order  leaves  it  uncertain  what  is  probably  that  which  the 
parties  desire  to  have  determined,  viz.,  what  is  the  bridge  which  is 
declared  to  be  a county  bridge? 

The  road  allowance  between  the  4th  and  5th  concessions  of 
the-township  of  Ashfield  crosses  a deep  ravine  about  1,500  feet  in 
width,  through  which  there  runs  the  river  mentioned  in  the  order, 
and  it  also  is  crossed  by  the  road  allowance. 

In  his  reasons  for  judgment  the  learned  Judge  says  that  “the 
bridge  consists  of  a middle  section  119  feet  in  length  and  about 
17  feet  high,  with  approaches  at  the  east  and  west,  constructed 
of  earth,  stones,  and  timber;”  and  it  was,  no  doubt,  intended, 
though  there  is  nothing  in  the  order  to  shew  it,  that  it  was  all 
this  that  the  order  should  declare  to  be  a county  bridge  to  be 
maintained  and  repaired  as  the  order  provides. 
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It  may  be  conceded  that,  if  a bridge  had  been  built  across  the 
ravine  for  its  whole  width,  it  would  have  been  proper,  if  the  other 
requirements  of  the  section  existed,  to  declare  it  to  be  a county 
bridge,  but  that  is  not  this  case.  What  the  township  corporation 
has  done  is  to  build  a bridge  only  119  feet  in  length  and  embank- 
ments at  each  end  leading  up  to  and  from  it. 

* I am  unable  to  see  how,  in  any  fair  and  reasonable  sense, 
these  embankments  can  be  called  part  of  the  bridge,  and  indeed 
the  learned  Judge  seems  to  have  been  of  that  opinion,  for  he 
speaks  of  the  embankments  as  “approaches.”  It  may  well  be, 
but  I express  no  opinion  as  to  it,  that,  if  the  township  corporation 
had  chosen  to  construct,  instead  of  the  embankments,  a bridge  at 
the  lower  level  more  than  300  feet  in  length,  the  respondent 
corporation  might  have  been  entitled  to  the  relief  which  it  is  seek- 
ing; but  we  have  not  to  deal  with  what  it  might  have  done,  but 
with  what  it  has  actually  done. 

Section  442  of  the  Municipal  Act  indicates  that  the  Legislature 
treated  the  approaches  to  a bridge  as  something  independent  of 
the  bridge  itself;  and  it  is  reasonable  to  conclude,  when,  in  sec. 
449,  bridges  are  again  dealt  with,  that  it  was  intended  that  only 
the  bridge  itself,  and  not  the  bridge  with  its  approaches,  should  be 
taken  into  consideration  in  determining  the  length  of  the  bridge 
for  the  purposes  of  that  section. 

What  I have  said  is  not,  I think,  inconsistent  with  anything 
that  was  decided  in  the  case  of  In  re  Mud  Lake  Bridge,  12  O.L.R. 
159.  In  that  case  there  had  existed  a bridge,  643  feet  in  length, 
crossing  the  waters  of  Mud  Lake,  which  was  replaced  by  a wooden 
section,  243  feet  long,  spanning  the  narrows,  with  embankments 
at  each  end,  of  the  respective  lengths  of  140  feet  and  260  feet. 
The  wooden  section  spanned  the  waters  of  the  lake  at  low  water, 
but  at  high  water  they  spread  out  for  practically  the  whole  width 
of  643  feet,  and  there  was  the  important  circumstance  that  the 
embankments  were  raised  upon  the  timbers  of  the  old  bridge, 
which  were  sunk  to  the  bottom  of  the  lake. 

If  the  respondent’s  contention  were  well-founded,  there  would 
be  no  escape  from  holding  a small  bridge  built  across  a rivulet 
which  ran  through  a swamp  to  be  a bridge  over  300  feet  in  length, 
if  the  length  of  the  made-up  road  leading  to  and  from  the  bridge 
were  to  be  included  in  measuring  the  length  of  the  bridge,  and  they 
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together  with  what  I may  call  the  bridge  proper  exceeded  in  length 
300  feet,  and  that  because  in  the  spring  and  fall  the  swamp  would 
have  been  impassable  if  the  road  had  not  been  made-up. 

I am  not  prepared  to  give  to  sec.  449  a meaning  that  would 
bring  about  such  a result,  and  a meaning  which  I am  satisfied  the 
Legislature  did  not  intend  it  should  bear. 

The  decision  of  a Divisional  Court  in  Re  Tovbnship  of  Maid- 
stone and  County  of  Essex,  12  O.W.R.  1190,  is  apparently  opposed 
to  the  view  I have  expressed,  and  undoubtedly  the  approaches 
were  in  that  case  treated  as  part  of  the  bridge.  It  is  difficult  from 
the  report  of  the  case  to  know  what  the  conditions  were,  but  in 
the  judgment  of  the  Judge  of  the  County  Court,  p.  1190,  it  is 
said:  “There  is  no  doubt  that  the  creek”  (i.e.,  the  creek  which 
was  spanned  by  the  bridge)  “at  this  point  was  originally  much 
wider  than  it  is  at  present.  The  creek  spreads  to  a width  of  2,000 
feet  or  upwards  immediately  south  of  the  point  in  question.  ” 
The  learned  Judge  who  stated  the  opinion  of  the  Court  said 
(p.  1191)  that  “the  profile  shews  the  banks  to  be  well-defined.  ” 
What  the  bearing  of  that  may  have  been  it  is  difficult  to  say; 
it  may  mean  that  the  width  of  the  creek  within  these  banks  was 
upwards  of  300  feet;  and,  if  that  were  the  case,  it  may  account 
for  the  conclusion  to  which  the  Court  came;  but,  if  the  case  is  not 
distinguishable  because  of  its  special  circumstances,  it  was,  in 
my  opinion,  wrongly  decided. 

For  the  reasons  I have  given,  I would  allow  the  appeal  and 
reverse  the  order  appealed  from  and  substitute  for  it  an  order 
dismissing  the  respondent’s  application,  and  I see  no  reason  why 
the  respondent  should  not  bear  the  costs  throughout  of  the  litiga- 
tion, and  I would  so  order. 


Appeal  allowed. 
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[APPELLATE  DIVISION  ] 

Mitchell  v.  Fidelity  and  Casualty  Co.  of  New  York. 

Appeal — Leave  to  Appeal  to  Privy  Council  Given  by  Judicial  Committee — Power 
of  Supreme  Court  of  Ontario  to  Stay  Execution — Privy  Council  Appeals  Act, 
R.S.O.  1914,  ch.  54,  sec.  10 — Inherent  Jurisdiction. 

Section  10  of  the  Privy  Council  Appeals  Act,  R.S.O.  1914,  ch.  54,  has  appli- 
cation only  to  the  appeals  for  which  it  provides;  but  the  Supreme  Court 
of  Ontario  has  inherent  jurisdiction  over  the  proceedings  in  it;  and  in  a case 
where  an  appeal  to  the  Privy  Council  does  not  lie  as  of  right  under  the  Act, 
but  the  Judicial  Committee  has  given  leave  to  appeal,  the  Court  will,  upon 
security  being  allowed,  stay  execution  upon  the  judgment  from  which  the 
appeal  is  taken. 

Review  of  the  authorities. 

On  the  18th  December,  1916,  an  order  was  made  by  Riddell, 
J.,  in  Chambers,  allowing  the  security  given  by  the  defendant 
company  for  the  effectual  prosecution  of  an  appeal  to  His  Majesty 
in  His  Privy  Council  from  the  judgment  of  the  Appellate  Division 
dated  the  9th  June,  1916  (37  O.L.R.  335),  and  the  judgment 
pronounced  by  Middleton,  J.,  on  the  4th  January,  1915  (35 
O.L.R.  280),  but  refusing  to  stay  execution  upon  the  judgment, 
holding  that  there  was  no  power  under  the  Privy  Council  Appeals 
Act,  R.S.O.  1914,  ch.  54,  to  stay  execution  in  a case  (such  as  this) 
where  leave  to  appeal  has  been  given  by  the  Judicial  Committee, 
there  being  no  right  of  appeal  under  the  statute.*  - 

The  defendant  company  applied  for  leave  to  appeal  to  the 
Appellate  Division  from  the  order  of  Riddell,  J.,  in  so  far  as 
it  refused  the  stay  of  execution. 

The  application  was  heard  by  Hodgins,  J.A.,  in  Chambers. 

P.  E.  F.  Smily,  for  the  defendant  company. 

J . H.  Fraser,  for  the  plaintiff. 

January  3.  Hodgins,  J.A. : — Motion  by  the  defendant  company 
for  leave  to  appeal  from  the  order  of  Riddell,  J.,  in  so  far  as  it 


*Section  10  of  the  Act  provides:  “When  the  security  has  been  perfected 
and  allowed,  a Judge  of  the  Supreme  Court  may  issue  his  fiat  to  the  sheriff 
to  whom  any  execution  upon  the  judgment  has  been  issued,  to  stay  the 
execution,  and  the  execution  shall  be  thereby  stayed,  whether  a levy  h;.s  been 
made  under  it  or  not;  but  if  the  grounds  of  appeal  appear  to  be  frivolous, 
the  Supreme  Court  or  a Judge  thereof  may  order  execution  to  issue  or  to  be 
proceeded  with.” 
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refused  an  application  to  grant  a fiat  staying  execution.  The 
order  allows  the  security  on  an  appeal  to  the  Privy  Council  from 
a Divisional  Court,  leave  having  been  obtained  from  the  Judicial 
Committee. 

The  view  of  my  brother  Riddell  was  that  the  Privy  Council 
Appeals  Act,  R.S.O.  1914,  ch.  54,  applies  solely  to  appeals  as  of 
right,  and  that  there  is  no  provision  under  it  to  stay  execution 
in  cases  where  the  Judicial  Committee  has  given  leave. 

I find  that  the  power  to  stay  under  somewhat  similar  circum- 
stances has  been  considered  and  affirmed  in  Sharpe  v.  White 
(1910),  20  O.L.R.  575,  and  that  I myself  have  made  an  order 
(. Hughes  v.  Cordova  Mines  Limited  (1915),  8 O.W.N.  372)  which 
takes  for  granted  that  the  power  exists  notwithstanding  that 
leave  is  necessary.  In  Sharpe  v.  White,  reference  is  made  to 
Cotton  v.  Corby  (1859),  5 U.C.L.J.Q.S.  67,  which  upholds  the 
inherent  right  of  the  Court  to  suspend  the  operation  of  its  decrees. 
The  Privy  Council  in  Quinlan  v.  Child,  [1900]  A.C.  496,  held 
that  they  had  no  jurisdiction  to  stay  proceedings  in  the  Court 
below  in  a mortgage  action. 


' In  a recent  case  from  India,  Srimati  Nityamoni  Dasi  v.  Madhu 
Sudan  Sen  (1911),  L.R.  38  Ind.  App.  74,  the  Judicial  Committee 
considered  that  there  was  no  jurisdiction  in  the  Court  below 
to  stay  proceedings  after  leave  had  been  given,  but  it  is  not 
entirely  clear  whether  or  not  that  view  was  taken  owing  to  a 
change  in  the  Code.  See  Mohesh  Chandra  Dhal  v.  Satrughan 
Dhal  (1899),  L.R.  26  Ind.  App.  281. 

In  view  of  these  decisions,  which  appear  to  conflict  with  the 
effect  of  the  order  of  the  learned  Judge,  and  as  I think  it  very 
desirable  that  it  should  be  definitely  decided  in  which  Court 
the  power  to  stay  resides  after  leave  to  appeal  is  granted  in 
England,  I allow  the  defendant  company  to  appeal  on  the  one 
point  raised. 

Costs  in  the  appeal. 

The  defendant  company  entered  an  appeal  accordingly. 

January  12.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Hodgins,  and  Ferguson,  JJ.A. 
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Gideon  Grant , for  the  appellant  company,  stated  that  he 
relied  both  on  the  statute  and  on  the  inherent  jurisdiction  of  this 
Court.  If  secs.  10  and  11  of  the  Privy  Council  Appeals  Act, 
R.S.O.  1914,  ch.  54,  are  transposed  they  cover  this  case.  He 
referred  to  Sharpe  v.  White,  20  O.L.R.  575,  cited  by  Hodgins, 
J.A.  [Meredith,  C.J.O.,  referred  to  Cotton  v.  Corby,  5 U.C.L.J. 

O. S.  67.]  That  case  is  referred  to  in  the  Sharpe  case,  at  p.  577. 
Reference  was  also  made  to  Hughes  v.  Cordova  Mines  Limited, 
8 O.W.N.  372,  and  to  the  Indian  cases  referred  to  in  the  judgments. 

J.  H.  Fraser,  for  the  respondent,  the  plaintiff,  argued  that 
Riddell,  J.,  was  clearly  right  in  holding  that  there  was  no  power 
to  stay  execution  in  an  appeal  of  this  nature  under  the  statute. 
Nor  should  a stay  be  granted  under  the  inherent  jurisdiction  of 
the  Court:  Adams  & Burns  v.  Bank  of  Montreal  (1901),  31  S.C.R. 
223;  Hargrove  v.  Royal  Templars  (1901),  2 O.L.R.  126;  Mullin 
v.  Provincial  Construction  Co.  (1907),  16  O.L.R.  241.  The 
Indian  cases  cited  on  behalf  of  the  appellant  company  are  covered 
by  special  rules.  All  appeals  by  right  are  statutory,  and  the 
statute  in  this  case  practically  prohibits  what  is  asked  from  the 
Court.  He  referred  to  Inglis  v.  De  Barnard  (1841),  3 Moo. 

P. C,  425. 

Grant,  in  reply. 

February  7.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.: — This  is  an  appeal  by  the  defendant  from  an 
order  of  Riddell,  J.,  dated  the  18th  December,  1916,  allowing 
the  security  givep.  by  the  appellant  for  the  effectual  prosecution 
of  its  appeal  to  His  Majesty  in  His  Privy  Council  from  a judgment 
of  the  Appellate  Division,  dated  the  9th  June,  1916,  and  a judg- 
ment pronounced  by  Middleton,  J.,  on  the  4th  January,  1916, 
and  refusing  to  stay  execution  upon  the  judgments;  and  the 
appeal  is  from  the  refusal  of  the  stay  of  execution. 

The  case  is  not  one  in  which  the  appellant  has  the  right  to 
appeal  under  the  Privy  Council  Appeals  Act,  R.S.O.  1914,  ch. 
54,  but  special  leave  to  appeal  has  been  granted  by  the  Judicial 
Committee. 

I agree  with  the  conclusion  of  my  brother  Riddell  that  sec. 
10  of  that  Act  has  application  only  to  the  appeals  for  which  it 
provides;  and  the  power  to  stay  execution  must  therefore  depend 
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upon  the  inherent  jurisdiction  which  the  Court  possesses  over 
proceedings  in  it. 

That  the  Court  has  inherent  jurisdiction  to  stay  execution  is, 
I think,  beyond  doubt. 

In  Halsbury’s  Laws  of  England,  vol.  14,  para.  60,  after 
referring  to  the  power  of  the  Court  under  the  Order  XLII., 
Rule  17,  of  which  there  is  no  counterpart  in  our  Rules,  and 
which  provides  that  “the  Court  or  Judge  may,,  at  or  after  the 
time  of  giving  judgment  or  making  an  order,  stay  execution 
until  such  time  as  they  or  he  sh,all  think  fit,”  it  is  said  that  the 
Court  “has  an  inherent  jurisdiction  over  all  judgments  or  orders 
which  it  has  made,  under  which  it  can  stay  execution  in  all  cases.” 

In  support  of  this  proposition  Polini  v.  Gray , Sturla  v.  Freccia 
(1879),  12  Ch.  D.  438,  is  referred  to. 

If  such  jurisdiction  is  not  possessed  by  common  law  Courts, 
as  was  argued  by  Mr.  Fraser,  it  is  strange  that  such  cases  as 
Warwick  v.  Bruce  (1815),  4 M.  & S.  140,  and  Yates  v.  Dublin 
Steam  Packet  Co.  (1840),  6 M.  & W.  77,  were  not  disposed  of  on 
that  ground;  but,  so  far  from  that  being  the  case,  the  jurisdiction 
was  not  even  questioned,  and  all  that  was  treated  as  open  to 
question  was  whether,  in  the  circumstances,  the  jurisdiction 
ought  to  be  exercised.  Barker  v.  Lavery  (1885),  14  Q.B.D.  769, 
may  also  be  referred  to. 

In  the  Courts  of  this  Province  the  jurisdiction  has  been 
exercised;  and,  so  far  as  I am  aware,  the  existence  of  it  has  never 
been  questioned. 

In  Cotton  v.  Corby,  5 U.C.L.J„O.S.  67,  the  Court-of  Chancery 
stayed  execution  upon  its  decree  until  a writ  of  appeal  could  be 
obtained  and  the  bonds  filed,  and,  delivering  the  judgment  of 
the  Court,  the  Chancellor  said:  “There  is  no  doubt  but  this 
Court  has  full  power  over  its  decrees  as  to  the  time  of  their 
operation.”  That  case  was  referred  to  with  approval  in  Sharpe 
v.  White,  20  O.L.R.  575;  and  in  Hughes  v.  Cordova  Mines  Limited, 
8 O.W.N.  372,  my  brother  Hodgins  stayed  execution  in  a case 
similar  to  this.  See  also  The  Khedive  (1879),  5 P.D.  1. 

The  Indian  cases  referred  to  upon  the  argument,  Mohesh 
Chandra  Dhal  v.  Satrughan  Dhal  (1899),  L.R.  26  Ind.  App.  281, 
and  Srimati  Nityamoni  Dasi  v.  Madhu  Sudan  Sen  (1911),  L.R. 
38  Ind.  App.  74,  do  n'ot  help  upon  the  question  of  inherent  juris- 
diction, but  are  important  as  shewing  that  the  fact  that  speciaj 
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leave  to  appeal  to  His  Majesty  in  His  Privy  Council  has  been 
granted,  will  not  prevent  the  Court  appealed  from  from  exer- 
cising any  power  it  may  possess  to  stay  execution  on  the  judg- 
ment appealed  from. 

In  the  earlier  case,  the  High  Court  refused  to  stay  upon  the 
ground  that  it  had  no  jurisdiction  to  do  so,  and  Lord  Hobhouse 
said  that  the  Judicial  Committee  was  “not  prepared  to  differ 
from  the  High  Court  on  the  question  whether  or  no  they  have 
jurisdiction  without  hearing  full  argument  on  the  point.”  The 
ground  upon  which  the  High  Court  proceeded  was  that:  “In 
sec.  608  of  C.C.P.,  1882,  the  powers  pending  an  appeal  were 
vested  in  the  ‘Court  admitting  the  appeal/  so  that  when  the 
appeal  had  been  admitted  by  special  leave  from  the  Judicial 
Committee  this  Court  should  not  be  regarded  as  coming  within 
that  description.”* 

Notwithstanding  the  observations  of  Lord  Hobhouse  and  the 
decision  to  the.  contrary  of  the  High  Court,  in  the  later  of  the 
two  cases  the  Judicial  Committee  decided  that  the  High  Court 
had  power  to  stay  execution  notwithstanding  that  the  appeal 
had  been  admitted  by  special  leave  of  His  Majesty  in  Council, 
and  expressed  the  opinion  that  the  Judges  of  the  High  Court 
were  in  a much  better  position  than  the  members  of  the  Board 
to  determine  whether  execution  ought  to  be  stayed,  and  if  so 
upon  what  terms  and  conditions  and  to  what  extent  stay  of 
execution  ought  to  be  granted. 

In  a later  case,  Quinlan  v.  Child,  [1900]  A.C.  496,  which  was 
a case  in  which  special  leave  to  appeal  had  been  granted  by  the 
Judicial  Committee,  the  Board  held  that  it  had  no  jurisdiction 
to  make  an  order  staying  a sale  that  had  been  ordered  by  the 
Court  appealed  from. 

Upon  the  whole,  I am  of  opinion  that  my  brother  Riddell 
should  have  made  an  order  staying  execution  until  after  the 
disposition  of  the  appeal  to  His  Majesty  in  His  Privy  Council, 
and  that  so  much  of  his  order  as  denied  to  the  appellant  that 
relief  should  be  set  aside,  and  the  order  I have  mentioned  sub- 
stituted for  it,  and  under  all  the  circumstances  I would  give  no 
costs  of  the  appeal  to  either  party. 

Appeal  allowed. 

*This  quotation  is  from  the  report  of  the  later  Indian  case,  L.R.  33 
I rid.  App.  74. 
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[APPELLATE  DIVISION.] 

Atkins  v.  Davis. 

Indian — Enforcement  of  Judgment  against — Property  of  Resident  on  Reserve — 
“ Person ” — Indian  Act , R.S.C.  1906,  ch.  81,  secs.  2(c),  102. 

The  word  “person,”  as  used  in  sec.  102  of  the  Indian  Act,  R.S.C.  1906,  ch. 
81,  is  not  to  be  read  with  the  restricted  meaning,  “an  individual  other  than 
an  Indian,”  given  in  sec.  2 (c),  for  the  context  otherwise  requires. 

Where  judgment  was  recovered  by  an  Indian  against  an  Indian  upon  a 
promissory  note  made  by  the  defendant  Indian  to  a person  not  an  Indian, 
who  endorsed  and  transferred  it  to  the  plaintiff  Indian,  it  was  held,  that 
the  latter  was  prevented  from  enforcing  his  judgment  against  the  defendant 
Indian  by  seizure  and  sale  of  his  goods  and  chattels  on  the  Reserve  upon 
which  he  resided. 


An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  Brant  in  favour  of  the  defendant  in  an 
issue  directed  to  try  the  question  whether  sec.  102  of  the  Indian 
Act,  R.S.C.  1906,  ch.  81,  had  the  effect  of  preventing  the  plaintiff 
from  enforcing  a judgment  against  the  defendant  by  seizure  and 
sale  of  his  goods  and  chattels  upon  his  premises  or  dwelling-place 
in  an  Indian  Reserve.  Both  the  plaintiff  and  the  defendant 
were  Indians,  and  the  judgment  against  the  defendant  was  re- 
covered in  an  action  upon  a promissory  note  made  by  him  to  the 
order  of  one  Thompson,  not  an  Indian,  who  endorsed  and  trans- 
ferred it  to  the  plaintiff. 

January  11.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Hodgins,  and  Ferguson,  JJ.A. 

H.  Arrell,  for  the  appellant,  referred  to  sec.  102  of  the  Indian 
Act,  and  argued  that,  reading  that  section  in  connection  with  sec. 
2 (c),  the  plaintiff,  who  was  an  Indian,  was  not  prevented  from 
enforcing  against  the  defendant,  who  was  also  an  Indian,  a judg- 
ment upon  a promissory  note  made  by  him  to  a person  who  was 
not  an  Indian,  who  subsequently  transferred  it  to  the  plaintiff. 
He  cited  Bryce  v.  Salt  (1885),  11  P.R.  112. 

W.  A.  Hollinrake,  K.C.,  for  the  respondent,  the  defendant 
Parry  Davis,  argued  that  the  payee  of  the  note  could  not  give  the 
plaintiff,  his  endorsee,  any  higher  right  than  he  had  himself,  and 
that  the  word  “person”  in  sec.  102  should  be  interpreted  to  mean 
“any  person,  ” whether  an  Indian  or  not. 

A.  M.  Harley , for  the  defendant  Sarah  Davis,  who  was  not  a 
party  to  the  appeal,  took  no  part  in  the  argument. 
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February  7.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O.: — This  is  an  appeal  by  the  plaintiff  from  the 
judgment,  dated  the  15th  November,  1916,  of  the  County  Court 
of  the  County  of  Brant,  pronounced  after  the  trial  of  the  action 
without  a jury  on  the  previous  3rd  October. 

The  question  for  decision  is,  whether  or  not  sec.  102  of  the  In- 
dian Act,  R.S.C.  1906,  ch.  81,  has  the  effect  of  preventing  the 

appellant  from  enforcing  his  judgment  against  the  respondent  by 

# 

seizure  and  sale  of  his  goods  and  chattels  on  the  Reserve  upon 
which  the  respondent  resides. 

Both  parties  are  Indians,  and  the  judgment  against-  the  re- 
spondent was  recovered  on  a promissory  note  given  by  him  to  a 
man  named  Thompson,  who  is  not  an  Indian,  who  endorsed  and 
transferred  it  to  the  appellant. 

Section  102  provides  that:  “No  person  shall  take  any  security 
or  otherwise  obtain  any  lien  or  charge,  whether  by  mortgage, 
judgment  or  otherwise,  upon  real  or  personal  property  of  any 
Indian  or  non-treaty  Indian,  except  on  real  or  personal  property 
subject  to  taxation  under  the  last  three  preceding  sections:  pro- 
vided that  any  person  selling  any  article  to  an  Indian  or  non- 
treaty Indian  may  take  security  on  such  article  for  any  part  of  the 
price  thereof  which  is  unpaid.  ” 

There  are  three  classes  of  property  which  are,  by  the  sections 
referred  to,  subject  to  taxation,  viz.:  (1)  real  property  held  by  the 
Indian  or  non-treaty  Indian  in  his  individual  right  under  a lease 
or  in  fee  simple,  or  personal  property,  outside  of  the  Reserve  or 
special  Reserve ; (2)  real  property  of  an  Indian  acquired  under  the 
enfranchisement  clauses  of  Part  I.  of  the  Act,  after  it  has  been 
declared  liable  to  taxation  by  proclamation  of  the  Governor  in 
Council  published  in  the  Canada  Gazette ; (3)  land  vested  in  the 
Crown  or  in  anjr  person  in  trust  or  for  the  use  of  any  Indian  or 
non-treaty  Indian  or  any  band  or  irregular  band  of  Indians  or  non- 
treaty Indians,  with  certain  exceptions  which  for  the  purposes  of 
the  appeal  it  is  unnecessary  to  mention. 

Section  103  provides  that:  “Indians  and  non-treaty  Indians 
shall  have  the  right  to  sue  for  debts  due  to  them,  or  in  respect 
of  any  tort  or  wrong  inflicted  upon  them,  or  to  compel  the  per- 
formance of  obligations  contracted  with  them  . . . ” 

Section  104  provides  that : “ No  pawn  taken  from  any  Indian 
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or  non-treaty  Indian  for  any  intoxicant  shall  be  retained  by  the 
person  to  whom  such  pawn  is  delivered ; but  the  thing  so  pawned 
may  be  sued  for  and  shall  be  recoverable,  with  costs  of  suit,  in 
any  court  of  competent  jurisdiction  by  the  Indian  or  non-treaty 
Indian  who  pawned  the  same.” 

- And  sec.  105  provides  that:  “No  presents  given  to  Indians 
or  non-treaty  Indians,  and  no  property  purchased  or  acquired 
with  or  by  means  of  any  annuities  granted  to  Indians,  or  any 
part  thereof,  and  in  the  possession  of  any  band  of  such  Indians, 
or  of  any  Indian  of  any  band  or  irregular  band,  shall  be  liable  to 
be  taken,  seized  or  distrained  for  any  debt,  matter  or  cause  what- 
soever. ” 

The  appellant  contends  that,  read  in  connection  with  clause 
(c)  of  sec.  2,  which  provides  that,  unless  the  context  otherwise  re- 
quires, “person”  means  an  individual  other  than  an  Indian,  sec. 
102  provides  that  “no  individual,  other  than  an  Indian,  shall 
take  . . and  that,  as  the  appellant  is  an  Indian,  the  pro- 

hibition does  not  extend  to  him. 

The  draftsman  of  the  Act  evidently  supposed  that,  unless 
provision  were  made  for  Indians  suing  for  debts  or  in  respect  of 
wrongs  and  for  the  performance  of  obligations  contracted  with 
them,  they  could  not  do  so;  and  the  provisions  of  sec.  103  are 
therefore  found  in  the  Act;  but  there  is  nothing  which  says  that 
property  which  cannot  be  seized  as  provided  by  sec.  102  can  be 
levied  upon  under  an  execution  issued  on  a judgment  which  an 
Indian  has  recovered. 

It  is  reasonably  clear  that,  in  some  instances  at  least,  as  the 
draftsman  must  have  thought  was  the  case,  the  word  “person” 
is  not  used  in  the  restricted  sense  mentioned  in  clause  (c)  of  sec. 
2.  The  word  is  used  in  sec.  104,  and  it  can  hardly  have  been 
intended  that  its  provisions  should  apply  only  where  a person 
other  than  an  Indian  had  obtained  a pawn  for  an  intoxicant.  So, 
too,  the  provisions  of  secs.  129,  130,  131,  and  132,  cannot  have 
been  intended  to  apply  only  to  individuals  other  than  Indians. 
Again,  if  in  sec.  136  “person”  has  this  restricted  meaning,  all 
that  would  be  necessary  to  avoid  the  effect  of  the  prohibition 
which  it  enacts  would  be  to  have  the  boat  in  charge  of  an  Indian, 
and,  so  far  as  the  section  is  concerned,  an  Indian  might  have 
charge  of  the  boat  from  or  on  board  of  which  intoxicants  might 
be  supplied  to  Indians  with  impunity. 
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Coming  back  to  sec.  102,  if  the  contention  of  the  appellant  is 
to  prevail,  there  would  be  nothing  to  prevent  its  provisions  from 
being  evaded.  All  that  would  be  necessary  for  a non-Indian 
having  a claim  against  an  Indian  to  do  would  be  to  transfer  it  to 
an  Indian,  and  so  to  convert  a claim,  a judgment  upon  which 
could  not  be  enforced  upon  the  property  which  sec.  102  in  effect 
declares  shall  not  be  taken  in  execution,  into  one  a judgment 
upon  which  could  be  so  enforced. 

If  Thompson,  who  held  the  promissory  note  upon  which  the 
judgment  was  recovered,  had  given  it  to  the  appellant,  the  respond- 
ent would  have  had  no  answer  to  the  latter’s  action  upon  it,  and 
judgment  must  have  gone  against  him. 

I cannot  conceive  that  it  was  intended  that  that  should  be 
possible,  and  I am  forced  to  the  conclusion  that  the  context  re- 
quires that  the  word  “person,”  as  used  in  sec.  102,  is  not  to  be 
read  with  the  restricted  meaning  which  clause  (c)  of  sec.  2 would 
otherwise  give  to  it. 

I would  affirm  the  judgment  and  dismiss  the  appeal  with  costs. 


[APPELLATE  DIVISION] 
Re  Little  and  Beattie. 


Landlord  and  Tenant^ — Lease — Rent  Payable  in  Advance — Proviso  for  Fixing 
of  New  Rental  upon  Happening  of  Named  Event  during  Term — Application 
to  Rent  Falling  Due  before  Event — Distress — Apportionment  Act,  R.S.O. 
191  If,  ch.  156 — Application  of. 

In  the  lease  ol  an  Hotel  property  for  a term  of  ten  years  from  the  1st  May, 
1912,  the  rent  was  made  payable  quarterly  in  advance,  and  it  was  provided 
that  “if  . . . any  Act  . . . preventing  the  sale  of  intoxicating 
liquors  over  the  bar  should  come  into  force  . . . during  the  currency 
of  this  lease  the  rental  to  be  paid  for  all  the  premises  leased  shall  be  deter- 
mined by  arbitrators  . . . On  the  27th  April,  1916,  the  Ontario 
Temperance  Act,  1916,  6 Geo.  V.  ch.  50,  was  passed;  it  came  into  force 
on  the.  16th  September,  1916;  and  the  effect  was  to  bring  into  operation 
the  proviso  of  the  lease  just  quoted: — • 

Held,  that  the  proviso  applied  only  to  rent  which  by  the  terms  of  the  lease 
should  become  payable  after  the  happening  of  the  event  mentioned,  and 
that  the  landlord  had  the  right  to  require  payment  of  the  quarter’s  rent  in 
advance  which  fell  due  on  the  1st  August,  1916,  i.e.,  before  the  happening 
of  the  event,  and  (if  not  paid)  to  distrain  for  it  either  before  or  after  the 
happening  of  the  event. 

Bickle  v.  Beatty  (1859),  17  U.C.R.  465,  Mitchell  v.  McDuffy  (1880),  31  U.C.C.P. 
266,  and  Hessey  v.  Quinn  (1910),  20  O.L.R.  442,  distinguished. 

Held,  also,  that  the  Apportionment  Act  does  not  apply  to  rent  payable  in 
advance. 

Ellis  v.  Rowbotham,  [1900]  1 Q.B.  740,  followed. 
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An  appeal  by  a tenant  from  an  order  of  the  Judge  of  the 
County  Court  of  the  County  of  Essex. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Meredith,  C.J.O.: — 

This  is  an  appeal  by  the  tenant  from  an  order  of  the  Judge  of 
the  County  Court  of  the  County  of  Essex,  dated  the  23rd  October, 
1916,  dismissing  an  application  made  by  the  appellant  under  sec. 
65*  of  the  Landlord  and  Tenant  Act,  R.S.O.  1914,  ch.  155,  for  an 
order  staying  all  proceedings  under  the  distress  for  rent  levied 
against  his  goods  and  chattels  by  the  respondent,  and  directing 
that  the  rent  which  had  been  paid  into  Court  by  the  appellant 
be  paid  out  to  the  respondent. 

The  appellant  is  tenant  to  the  respondent  of  a parcel  of  land 
in  the  township  of  Pelee,  which  consists  in  part  of  what  is  de- 
scribed as  the  hotel  property  of  the  lessor  under  a lease  dated  the 
13th  March,  1912,  for  the  term  of  ten  years  from  the  1st  May, 
1912.  The  rent  reserved  by  the  lease  is  $800  per  annum,  and  it  is 
payable  quarterly  in  advance. 

At  the  end  of  the  lease  there  is  the  following  proviso:  “ Pro- 
vided that  if  local  option  or  any  Act  or  by-law  preventing  the  sale 
of  intoxicating  liquors  over  the  bar  should  come  into  force  on 
Pelee  Island  during  the  currency  of  this  lease  the  rental  to  be  paid 
for  all  the  premises  leased  while  the  same  is  in  force  shall  be^deter- 
mined  by  arbitrators  under  the  Arbitration  Act.” 

On  the  27th  April,  1916,  the  Ontario  Temperance  Act,  6 Geo. 
V.  ch.  50,  was  passed.  By  the  provisions  of  its  149th  section, 
the  Act  came  into  force  at  7 o’clock  in  the  afternoon  of  Saturday 
the  16th  day  of  September  last;  and  it  is  not  open  to  question  that 
the  effect  of  the  Act  is  to  bring  into  operation  the  proviso  of  the 
lease  which  has  been  quoted. 

The  quarter’s  rent  which  was  payable  in  advance  on  the  first 
day  of  August  last,  was  not  paid  when  it  became  payable;  and,  not 
having  been  paid  afterwards,  the  respondent  distrained  for  it. 

The  appellant  thereupon  applied  for  the  relief  for  which  sec.  65 
provides,  and  he  was  ordered  to  pay  into  Court  the  quarter’s  rent 

*65.  Where  goods  or  chattels  are  distrained  by  a landlord  for  arrears  of 
rent,  and  the  tenant  disputes  the  right  of  the  landlord  to  distrain  in  respect 
of  the  whole  or  any  part  of  the  goods  or  chattels,  or  disputes  the  amount 
claimed  by  the  landlord,  the  tenant  may  apply  to  the  Judge  to  determine  the 
matters  so  in  dispute,  and  the  Judge  may  hear  and  determine  the  same  in  a 
summary  way,  and  may  make  such  order  in  the  premises  as  he  may  deem  just. 
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pending  the  disposition  of  his  application,  and  it  is  from  the  order 
made  upon  this  application  that  the  appeal  is  brought. 

January  11.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Hodgins,  and  Ferguson,  JJ.A. 

A.  C.  McMaster,  for  the  appellant,  contended  that  he  was 
entitled  to  refuse  to  pay  the  quarter’s  rent  that  fell  due  on  the 
1st  August,  and  the  landlord  had  no  right  to  distrain  for  it.  He 
referred  to  Hessey  v.  Quinn  (1909-10),  18  O.L.R.  487,  20  O.L.R. 
442,  446;  Mitchell  v.  McDuffy  (1880),  31  U.C.C.P.  266;  Bickle  v. 
Beatty  (1859),  17  U.C.R.  465,  471.  He  also  contended  that  the 
rent  should  be  apportioned,  applying  the  provisions  of  the  Appor- 
tionment Act. 

A.  W.  Langmuir,  for  the  respondent,  the  landlord,  argued  that 
under  the  proviso  on  which  the  appellant  relied,  the  rent  claimed 
by  the  respondent  became  due  and  was  payable  before  the  event 
mentioned  in  the  proviso,  and  that  the  cases  cited  by  the  appellant 
did  not  affect  this  view  of  the  case. 
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February  7.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O.  (after  stating  the  facts  as  above) : — The  ques- 
tion for  decision  is  whether  the  effect  of  the  lease  and  of  what 
has  happened  is  to  entitle  the  appellant  to  refuse  to  pay  the 
quarter’s  rent  that  fell  due  on  the  1st  August  last,  and  to  suspend  the 
right  of  the  respondent  to  distrain  for  it,  and,  if  the  result  of  the 
arbitration  is  to  reduce  the  amount  of  the  rent,  whether  the  re- 
duction will  extend  to  that  quarter’s  rent  or  to  that  portion  of  it 
which,  if  the  rent  had  not  been  payable  in  advance,  would  have 
been  earned  after  the  Act  came  into  force. 

Apart  from  authority,  I should  think  it  clear  that  the  appel- 
lant’s contention  is  not  entitled  to  prevail.  What  was  there  to 
interfere  with  the  respondent’s  common  law  right  to  distrain  for 
the  rent  that  was  in  arrear  and  unpaid  when  he  made  the  distress? 
In  my  opinion,  nothing.  It  is  not  the  case  of  rent  falling  due 
after  the  Act  had  come  into  force,  and  even  as  to  such  rent  it  is 
at  least  doubtful  whether,  until  the  award  is  made,  there  would 
be  anything  to  prevent  the  landlord  from  distraining  for  it,  what- 
ever right  the  tenant  might  have,  in  the  event  of  the  result  of  the 
arbitration  being  to  reduce  the  rent  payable  by  the  terms  of  the 
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lease,  to  have  repaid  to  him  what  he  had  paid  in  excess  of  the 
reduced  rent. 

None  of  the  cases  relied  upon  by  the  appellant’s  counsel  sup- 
ports his  contention. 

In  Bickle  v.  Beatty , 17  U.C.R.  465,  the  lease  was  for  seven 
years  from  the  1st  April,  1852,  and  the  rent  15  shillings  per  acre 
for  the  land  demised,  which  comprised  119  acres,  and  the  taxes 
not  exceeding  £10  per  annum,  and  the  rent  was  payable  half- 
yearly.  The  lease  contained  a provision  that  the  landlord  should 
“at  any  and  all  times  have  the  power  to  sell  and  dispose  of  any 
part  or  parts  of  the  said  farm,  making  a reasonable  and  fair  de- 
duction from  the  rent  in  consequence  thereof,  and  if  any  disagree- 
ment should  arise  as  to  the  sum  to  be  deducted,  then  it  may  be 
left  to  arbitration.”  The  landlord  conveyed  part  of  the  demised 
premises  to  the  Grand  Trunk  Railway  Company,  and  the  company, 
entered  into  possession  of  it,  and  he  afterwards  distrained  for  his 
rent,  making  a deduction  from  the  rent  reserved  by  the  lease  of 
what  he  determined  to  be  a reasonable  allowance  for  the  loss  by 
the  tenant  of  the  land  conveyed  to  the  railway  company. 

The  facts  do  not  appear  fully  in  the  report  of  the  case,  but 
there  can  be  no  doubt,  I think,  that  the  rent  for  which  the  land- 
lord distrained  was  rent  which  fell  due  after  the  conveyance  to  the 
railway  company. 

In  Mitchell  v.  McDuffy,  31  U.C.C.P.  266,  as  found  by  the  jury, 
the  tenant  was  to  be  rent  free  for  the  first  year,  and  he  was  to  be 
tenant  for  ten  years  on  the  understanding  that  he  was  to  make 
such  improvements  as  were  necessary,  and  that  at  the  expiration  of 
ten  years  “the  amount  of  the  improvements,  as  also  the  amount 
of  the  rent,  was  to  be  determined  by  arbitration.  ” The  landlord 
contended  that  the  rent  was  fixed  by  agreement  at  $200  per 
annum,  with  the  privilege  to  the  tenant  of  paying  the  rent  for 
the  first  five  years  in  improvements,  the  value  of  which  was  to  be 
determined  by  arbitration  at  the  end  of  the  term,  and  the  landlord 
distrained ior  rent  which  would  have  been  due  to  him  if  his  account 
of  the  bargain  had  been  accepted.  The  jury  awarded  the  plaintiff  as 
damages  double  the  value  of  the  goods  distrained.  The  majority 
of  the  Court  was  of  opinion  that  the  statute  giving  double  value 
applied,  but  the  whole  Court  agreed  that  the  verdict  was  so 
much  against  the  evidence  that  there  must  be  a new  trial  unless 
the  plaintiff  would  agree  to  reduce  his  verdict  to  single  damages. 
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This  case,  therefore,  was  one  in  which  no  rent  had  been  fixed 
by  agreement  of  the  parties,  and  has  no  application. 

Hessey  v.  Quinn , 20  O.L.R.  442,  differs  from  the  case  at  bar. 
There  the  rent  was  fixed  by  the  lease,  but  it  was  provided  by  it 
“that  in  the  event  of  any  law  being  enacted  in  the  future  which 
shall  prohibit  the  sale  of  intoxicating  liquors  upon  the  demised 
premises,  the  said  lessors  shall  make  a reasonable  rebate  in  said 
rent  during  the  period  of  such  prohibition.”  The  holding  was 
that,  although  the  event  provided  for  had  happened,  and  the 
tenant  was  entitled  to  a reasonable  rebate,  the  landlord  had  never- 
theless the  right  to  distrain  for  the  rent  reserved  by  the  lease,  and 
that  the  tenant’s  remedy,  if  the  rebate  were  not  made,  was  by 
action  for  breach  of  the  covenant  to  make  it. 

In  the  case  at  bar,  when  the  event  for  which  the  lease  provides 
happens,  the  rent  reserved  by  the  lease  ceases  to  be  payable,  and 
the  tenant  will  thereafter  hold  at  the  reduced  rent  fixed  by  the 
arbitration;  but,  until  the  event  happens,  the  reservation  of  the 
rent  of  $800  continues;  and  the  landlord  has,  in  my  opinion,  the 
right  to  require  payment  of  the  rent  which  falls  due  before  the 
happening  of  the  event,  and,  if  it  is  not  paid,  to  distrain  for  it 
either  before  or  after  the  event  happens. 

It  will  be  observed  that  what  the  proviso  says  is  that  “the 
rental  to  be  paid  . . . shall  be  determined  . . .” — lan- 

guage which,  in  my  opinion,  is  consistent  only  with  the  application 
of  the  proviso  to  rent  which  by  the  terms  of  the  lease  should  be- 
come payable  after  the  happening  of  the  event  mentioned. 

It  was  also  contended  by  counsel  for  the  appellant  that  the 
Apportionment  Act,  R.S.O.  1914,  ch.  156,  applies,  and  that  the 
rent  should  be  apportioned,  so  that,  with  respect  to  the  quarterly 
instalment  which  became  due  on  the  1st  August,  the  appellant 
should  be  liable  up  to  the  16th  September,  when  the  Ontario  Tem- 
perance Act  came  into  force,  for  rent  at  the  rate  reserved  by  the 
lease,  and  after  that  day  for  the  new  rent  fixed  by  the  arbitrators. 

This  contention  is  not  well-founded.  The  Apportionment 
Act  does  not  apply  to  rent  payable  in  advance:  Ellis  v.  Rowbotham , 
[1900]  1 Q.B.  740.  See  also  Linton  v.  Imperial  Hotel  Co.  (1889), 
16  A.R.  337,  343. 

For  these  reasons,  I would  dismiss  the  appeal  with  costs. 
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[JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL.] 

Ruddy  y.  Toronto  Eastern  R.W.  Co. 

Railway — Expropriation  of  Land — Compensation — Award — Appeal — Railway 

Act,  R.S.C.  1906,  ch.  87,  sec.  209 — Grounds  for  Interference  by  Appellate 

Court. 

Upon  an  appeal  under  sec.  209  of  the  Railway  Act  of  Canada,  R.S.C.  1906, 
ch.  37,  from  an  award  of  arbitrators  fixing  compensation  to  a land-owner 
in  respect  of  lands  taken  for  a railway,  the  award  is  in  a position  similar 
to  that  of  the  judgment  of  a trial  Judge.  From  such  a judgment  an  appeal 
is  always  open,  both  upon  fact  and  law.  But  upon  questions  of  fact  an 
appellate  Court  will  not  interfere  with  the  decision  of  the  judge  who  has 
seen  the  witnesses,  and  has  been  able,  with  the  impression  thus  formed 
fresh  in  his  mind,  to  decide  between  their  contending  testimonies — unless 
there  is  some  good  and  special  reason  to  throw  doubt  upon  the  soundness 
of  his  conclusions. 

The  judgment  of  the  Second  Divisional  Court  of  the  Appellate  Division  of 
the  Supreme  Court  of  Ontario,  Re  Ruddy  and  Toronto  E Astern  R.W.  Co. 
(1915),  7 O.W.N.  796,  increasing  the  amount  awarded  by  the  majority 
of  three  arbitrators  under  the  Act  from  $3,500  to  $13,850,  was  reversed 
by  the  Supreme  Court  of  Canada,  and  the  award  restored;  and  upon  a 
further  appeal  by  the  land-owner,  by  special  leave,  that  judgment  was 
affirmed,  the  Judicial  Committee  being  of  opinion  that  the  majority  of 
the  arbitrators  did  not  in  their  award  proceed  upon  a wrong  principle, 
nor  exclude  anything  material  for  consideration,  nor  introduce  any  matter 
irrelevant  or  calculated  unduly  or  unfairly  to  lower  the  amount  of  com- 
pensation. 

Appeal  by  Ernest  L.  Ruddy  (by  special  leave)  from  the  judg- 
ment of  the  Supreme  Court  of  Canada  (not  reported)  allowing 
an  appeal  by  the  railway  company  from  the  judgment  of  the 
Second  Divisional  Court  of  the  Appellate  Division  of  the  Supreme 
Court  of  Ontario,  Re  Ruddy  and  Toronto  Eastern  R.W.  Co.  (1915), 
7 O.W.N.  796,  whereby  the  amount  awarded  to  the  appellant 
by  the  majority  of  three  arbitrators,  upon  an  arbitration  Under 
the  Railway  Act  of  Canada,  R.S.C.  1906,  ch.  37,  $3,500,  for 
lands  expropriated  by  the  railway  company,  was  increased  to 
$13,850. 

The  appeal  was  heard  by  a Board  composed  of  Lord  Buck- 
master,  Lord  Dunedin,  Lord  Parker  of  Waddington,  Lord 
Parmoor,  and  Lord  Wrenbury. 

D.  L.  McCarthy,  K.C.,  and  T.  L.  Monahan,  for  the  appellant. 

Clauson,  K.C.,  and  J.  A.  McEvoy,  for  the  respondents. 

January  23.  The  judgment  of  the  Board  was  delivered  by 
Lord  Buckmaster: — On  the  27th  November,  1914,  an  award 
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was  made,  in  pursuance  of  the  provisions  of  the  Railway  Act  of 
Canada,  assessing  at  the  sum  of  S3, 500  the  amount  to  be  paid 
by  the  respondents — the  Toronto  Eastern  Railway  Company — 
for  the  compulsory  expropriation  of  land  necessary  to  enable  the 
respondents  to  run  a railway  across  the  appellant’s  property 
on  the  west  of  the  city  of  Toronto. 

This  award  was  the  award  of  the  majority  of  three  arbitrators, 
and  was  subject  to  appeal  by  virtue  of  sec.  209  of  the  Railway 
Act.  This  section  is  in  the  following  terms:  “Whenever  the 
award  exceeds  S600,  any  party  to  the  arbitration  may,  within 
one  month  after  receiving  a written  notice  from  any  one  of  the 
arbitrators  or  the  sole  arbitrator,  as  the  case  may  be,  of  the  making 
of  the  award,  appeal  therefrom  upon  any  question  of  law  or  fact 
to  a superior  court;  and  upon  the  hearing  of  the  appeal  such  court 
shall  decide  any  question  of  fact  upon  the  evidence  taken  before 
the  arbitrators,  as  in  a case  of  original  jurisdiction.” 

The  appellant  availed  himself  of  these  provisions,  and  appealed 
to  the  Supreme  Court  of  Ontario,  by  whom  the  appeal  was  allowed. 
This  judgment  was,  however,  reversed  by  a majority  of  three  to 
two  in  the  Supreme  Court  of  Canada,  and  from  this  latter  judg- 
ment the  present  appeal  proceeds. 

Before  considering  the  facts  and  the  merits  of  the  case,  it  is 
well  to  examine  what  is  the  real  nature  of  the  appeal  covered  by 
sec.  209.  In  their  Lordships’  opinion,  it  places  the  awards  of  arbi- 
trators under  the  statute  in  a position  similar  to  that  of  the  judg- 
ment of  a trial  Judge.  From  such  a judgment  an  appeal  is  always 
open,  both  upon  fact  and  law.  But  upon  questions  of  fact 
an  appeal  Court  will  not  interfere  with  the  decision  of  the 
judge  who  has  seen  the  witnesses,  and  has  been  able,  with  the 
impression  thus  formed  fresh  in  his  mind,  to  decide  between 
their  contending  evidence — unless  there  is  some  good  and  special 
reason  to  throw  doubt  upon  the  soundness  of  his  conclusions. 

The  facts  which  led  up  to  the  making  of  the  award  in  the 
present  case  can  be  shortly  stated.  In  1911,  the  respondents 
were  proposing  to  make  their  track  along  a line  which  cut  through, 
from  west  to  east,  the  property  in  question.  They  filed  plans 
shewing  this  proposed  extension  of  their  system  on  the  24th 
February,  1911.  Between  the  1st  July  and  the  9th  September 
of  that  year,  the  appellant  purchased  practically  the  whole  of  the 
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property  which  he  now  holds — a small  piece  of  the  value  of  $500 
only  having  been  bought  at  a later  date,  namely,  the  16th  July, 
1913.  The  notice  of  expropriation  was  served  on  the  23rd  Sep- 
tember, 1912. 

The  property  so  purchased  was,  it  is  said,  a property  excep- 
tionally well  situated,  commanding  beautiful  views  of  the  sur- 
rounding country,  and  having  many  advantages  rendering  it 
capable  of  adaptation  and  development  for  the  purpose  of  a pri- 
vate residential  estate.  The  total  price  for  the  land  and  buildings, 
as  they  originally  stood,  was  $11,485,  and  in  the  improvements 
which  the  appellant  made  he  had,  at  the  date  of  the  arbitration, 
expended  a sum  which  raised  the  total  cost  of  the  property  to 
$34,917.  The  award  of  the  majority  of  the  arbitrators -assessed 
the  damage  to  this  property  at  a total  sum  of  $3,500.  The  dis- 
sentient arbitrator  fixed  it  at  $13,850;  and  the  question  is  whether 
the  award  of  the  majority  can  be  maintained. 

Now,  so  far  as  the  question  of  fact  is  concerned,  their  Lord- 
ships  see  no  reason  whatever  to  justify  interference  with  the 
award.  The  arbitrators  appear  to  have  scrutinised  and  examined 
the  evidence  on  both  sides  with  great  care,  and,  in  addition,  they 
paid  at  least  two  visits  to  the  property,  and  made  a careful  inspec- 
tion for  themselves.  It  would  be  in  a high  degree  unreasonable 
to  interfere  with  such  a finding  of  fact,  based  on  such  materials; 
and,  indeed,  the  Supreme  Court  of  Ontario,  whose  judgment 
set  aside  the  award  of  the  arbitrators,  did  not  attempt  to  do  so, 
but  rested  their  judgment  upon  the  ground,  which  really  con- 
stitutes the  only  foundation  for  the  appellant’s  case,  namely, 
that  the  arbitrators  proceeded  upon  a wrong  principle  in  their 
valuation,  and  that,  in  fact,  the  property  was  valued  on  the  foot- 
ing of  its  being  a farm  property,  rather  than  a private  estate. 
Their  Lordships  have  carefully  examined  the  reasons  given  by  the 
majority  of  the  arbitrators,  and  they  cannot  find  anything  what- 
ever in  these  reasons  to  justify  this  conclusion.  Indeed,  His 
Honour  Judge  MacIntyre  clearly  shews,  in  more  than  one  passage 
in  his  award,  that  he  did  regard  the  property  as  a private  resi- 
dential estate,  and  he  objected  to  the  witnesses  for  the  respondent 
railway  company  for  not  sufficiently  appreciating  the  picturesque 
and  unusual  character  of  the  spot. 

In  their  Lordships’  opinion,  the  learned  arbitrator  did  not 
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exclude  any  matter  material  for  consideration,  nor  did  he  intro- 
duce into  his  calculations  matter  irrelevant  or  calculated  unduly 
or  unfairly  to  lower  the  amount  of  damage  he  was  called  upon 
to  assess.  And  the  same  thing  is  true  of  the  reasons  given  by  Mr. 
Macdonnell,  who  arrived  at  the  same  sum  total  for  his  award  by 
slightly  different  methods.  It  is  admitted  by  counsel  for  the 
appellant  that  the  items,  under  which  His  Honour  Judge  Mac- 
Intyre groups  the  heads  of  damage,  are  exhaustive  and  complete; 
but  the  appellant  says  that  the  small  amounts  assessed  in  re- 
spect of  each  of  these  heads  shew,  notwithstanding  the  passages 
in  the  learned  Judge’s  reasons  to  which  reference  has  been  made, 
that  he  did  in  fact  disregard  the  true  nature  of  the  property. 

Their  Lordships  cannot  accept  this  view,  and  they  think  that 
the  award  must  be  confirmed,  and  this  appeal  dismissed  with 
costs,  and  they  have  so  advised  His  Majesty. 
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Lord 
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[APPELLATE  DIVISION.] 
Rex  v.  Baugh. 


1917 
Feb.  7. 


Criminal  Law — Trial  for  Conspiracy — Evidence — Depositions  of  Witnesses  at 
Former  Trial — Authentication — Criminal  Code,  sec.  999 — Time  for  Signing 
by  Judge — Injustice  to  Accused — Same  Judge  Presiding  at  both  Trials — 
Judge’s  Charge — Misdirection  or  Nondirection  — Code,  sec.  1019 — Sub- 
stantial Wrong  or  Miscarriage. 

Under  sec.  999  of  the  Criminal  Code,  the  evidence  of  a witness  at  a former 
trial,  if  otherwise  properly'  admissible,  may  be  admitted  upon  the  trial 
of  an  accused  person  for  a criminal  offence,  upon  authentication  of  the 
stenographer’s  transcript  of  it  by  the  Judge  who  presided  at  the  former 
trial,  although  not  so  authenticated  at  the  time  when  or  immediately  after 
it  was  taken,  and  not  until  after  objection  to  the  receipt  of  it  was  made 
at  the  second  trial. 

The  accused,  indicted  for  conspiring  with  G.  to  prosecute  S.  for  an  alleged 
offence,  was  found  guilty  after  trial  by  a Judge  and  jury  (G.  being  the 
principal  witness  for  the  Crown);  and  it  was  held,  upon  a case  reserved, 
that  there  should  not  be  a new  trial  on  the  ground  of  misdirection  or  non- 
direction in  the  Judge’s  charge  to  the  jury. 

Per  Meredith,  C.J.O. : — It  was  to  be  regretted  that  the  Crown  insisted  upon 
the  second  trial  taking  place  before  the  Judge  before  whom  the  first  trial 
took  place. 

Per  Hodgins,  J.A. : — The  case  is  to  be  put  to  the  jury  in  a way  to  ensure 
their  due  appreciation  of  the  value  of  the  evidence;  but,  if  the  Judge, 
in  his  analysis  of  the  evidence,  omits  some  fact  relied  on  or  fails  to  note 
its  significance,  that  is  not  misdirection  or  nondirection.  There  was  here 
really  only  one  issue — the  truthfulness  of  the  accomplice;  and  it  could 
not  be  rightly  said  that  the  defence  raised  was  not  fairly  put  before  the 
jury. 
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Per  Ferguson,  J. A. : — The  theory  of  the  defence  and  the  evidence  favourable 
to  the  defence  should  be  put  before  the  jury  in  such  a way  as  to  ensure 
their  appreciation  of  the  point  at  issue;  but  every  bit  of  evidence  and 
every  inconsistency  therein  need  not  be  pointed  out  to  the  jury.  The 
real  attack  on  G.’s  evidence  was  founded  on  discrepancies  in  his  story, 
or  on  the  meaning  or  effect  to  be  given  to  documents  submitted  in  corrobora- 
tion of  his  story  in  immaterial  points.  The  charge  was  sufficient;  had 
it  being  amplified  as  suggested  by  counsel  for  the  accused,  it  would  have 
made  no  difference  in  the  result.  If  there  was  misdirection  or  nondirection, 
no  substantial  wrong  or  miscarriage  was  thereby  occasioned:  Criminal 
Code,  sec.  1019. 

Review  of  the  authorities,  and  rules  established  thereby. 

The  following  statement  is  taken  from  the  judgment  of  Mere- 
dith, C.J.O.: — 

This  is  a reserved  case  stated  by  the  Judge  of  the  County 
Court  and  Chairman  of  the  General  Sessions  of  the  Peace  of  the 
County  of  York,  after  the  trial  and  conviction  of  the  prisoner  on  an 
indictment  for  conspiracy. 

The  following  are  the  questions  stated  for  the  opinion  of  the 
Court : — 

(1)  Were  such  facts  proved  upon  oath  from  which  it  could 
reasonably  be  inferred  that  Louis  Britain,  whose  evidence  was 
given  at  a former  trial,  was  absent  from  Canada  at  the  time  of 
this  trial? 

(2)  Was  I wrong  in  admitting  the  said  evidence,  in  view  of  the 
fact  that,  at  the  time  the  application  to  admit  the  said  evidence 
was  made,  such  evidence  was  not  signed  by  the  Judge  before 
whom  it  was  taken,  but  was  signed  by  me  after  objection  to  the 
receipt  of  such  evidence  was  taken  by  counsel  for  the  accused? 

(3)  Should  there  be  a new  trial  on  the  ground  of  misdirection 
or  nondirection  in  my  charge  to  the  jury? 

January  8.  The  case  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

/.  F.  Hellmuth,  K.C.,  and  T.  C.  Robinette,  K.C.,  for  the  defend- 
ant, argued  that,  under  sec.  999  of  the  Code,  the  trial  Judge  erred 
in  admitting  the  evidence  of  Louis  Britain,  inasmuch  as  it  was  not 
signed  by  the  Judge  until  after  objection  to  its  receipt  was  taken: 
Rex  v.  Hendy  (1850),  4 Cox  C.C.  243,  per  Erie,  J.,  at  p.  244; 
Attorney-General  for  New  South  Wales  v.  Jackson  (1906),  3 Com- 
monwealth L.R.  730.  The  learned  trial  Judge  also  erred  in  the 
general  scope  of  his  charge  to  the  jury,  in  which  he  had  practi- 
cally ignored  the  defence  of  the  accused  and  had  failed  to  present 
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it  for  consideration.  They  referred  to  Rex  v.  Dinnick  (1909), 
3 Cr.  App.  R.  77,  at  p.  79,  where  it  is  laid  down  as  a “paramount 
principle”  of  law  that  a defendant’s  case,  however  weak  it  may 
apparently  be,  should  be  fairly  put  before  the  jury:  see  also  Rex  v. 
Richards  (1910),  4 Cr.  App.  R.  161,  per  Phillimore,  J.,  at  p.  163; 
Lucas  v.  Ministerial  Association  (1916),  31  D.L.R.  200,  per  Martin, 
J.A.,  at  p.  201,  where  he  refers  to  the  cumulative  result  of  “a 
succession  of  expressions,  none  of  which  taken  by  itself  is  vital,  ” 
in  “creating  such  a forensic  atmosphere”  as  has  the  effect  of  un- 
duly prejudicing  a defendant’s  case.  Gariepy’s  evidence  should 
have  been  disregarded,  ,and  the  trial  Judge  should  have  charged 
to  that  effect. 

J . R.  Cartwright,  K.C.,  and  J.  B.  Clarke,  K.C.,  for  the  Crown, 
argued  that  the  case  had  been  fairly  presented  to  the  jury  by  the 
learned  trial  Judge,  who  had  stated  in  general  terms  what  the 
defence  was,  and  had  warned  the  jury  to  be  guided  solely  by  the 
evidence  in  giving  their  verdict.  Reference  was  made  to  Rex  v. 
Finch  (1916),  12  Cr.  App.  R.  77,  per  Avory,  J.,  citing  Rex  v. 
Bundy  (1910),  5 Cr.  App.  R.  270;  Ibrahim  v.  The  King,  [1914] 
A.C.  599.  All  the  lines  of  the  defence  were  offered  for  considera- 
tion, and  the  alleged  omissions  in  the  charge  were  insignificant. 
They  also  referred  to  Rex  v.  Romano  (1915),  24  Can.  Crim.  Cas.  30. 

Hellmuth,  in  reply,  referred  to  Rex  v.  Schama  (1914),  31  Times 
L.R.  88,  per  Lord  Reading,  C.J.,  where  he  emphasises  the  great 
importance  of  a careful  and  proper  direction  to  the  jury.  He  also 
referred  to  Allen  v.  The  King  (1911),  44  S.C.R.  331. 

February  7'.  Meredith,  C.J.O.  (after  stating  the  case  as 
above) : — It  was  conceded  by  counsel  for  the  prisoner  that  the 
answer  to  the  first  question  must  be  in  the  affirmative,  and  it 
will  be  so  answered. 

The  question  as  to  the  admissibility  of  the  evidence  of  Louis 

Britain  relates  only  to  the  manner  in  which  the  stenographer’s 

transcript  of  it  was  authenticated  by  the  signature  of  the  Judge, 

and  does  not  relate  to  the  other  requirements  of  sec.  999  of  the 

Criminal  Code,  viz.,  that  it  be  proved  that  the  evidence  was 
% 

given  “in  the  presence  of  the  person  accused,  and  that  he  or  his 
counsel  or  solicitor  if  present  had  a full  opportunity  of  cross- 
examining  the  witness.” 
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The  previous  trial  had  taken  place  before  the  same  Judge, 
and  it  was  stated  by  counsel  for  the  Crown  that  this'  proof  was 
given  before  the  evidence  was  admitted  at  the  last  trial,  and  that 
is  probably  the  reason  why  no  question  is  asked  as  to  the  propriety 
of  admitting  the  evidence  without  that  proof;  but,  however  that 
may  be,  the  question  is  not  open  on  the  stated  case. 

It  appears  that  a transcript  of  the  stenographer’s  notes  of  the 
evidence,  without  any  authentication  of  it  by  the  Judge  before 
whom  the  first  trial  took  place,  was  offered  in  evidence  by  the 
Crown,  and  that  its  admissibility  was  objected  to  by  counsel  for 
the  prisoner,  whereupon  the  trial  Judge  looked  over  the  tran- 
script and  signed  it,  and  it  was  then  admitted  in  evidence. 

There  is  nothing  said  in  sec.  999  as  to  the  time  when  the  evi- 
dence is  to  be  signed  by  the  Judge,  and  I see  no  reason  why  it  may 
not  be  signed  at  any  time  before  it  is  admitted  in  evidence.  It 
was  argued  by  counsel  for  the  prisoner  that  what  is  contemplated 
by  the  section  is,  that  the  evidence  shall  be  signed  at  the  time 
when  or  immediately  after  it  is  taken;  but  there  is  nothing  in  the 
section  to  require  that  that  construction  should  be  given  to  it. 
Such  a construction  would  render  the  section  nugatory  in  all 
cases  in  which  the  evidence  is  taken  down  by  a stenographer; 
and  I would  answer  the  second  question  in  the  negative. 

The  third  question  is  so  fully  dealt  with  in  the  opinion  of  my 
brother  Ferguson  (infra)  that  it  is  unnecessary  for  me  to  say  any- 
thing beyond  intimating  my  concurrence  with  his  conclusion 
that  it  should  be  answered  in  the  negative. 

It  is,  I think,  to  be  regretted  that  the  Crown  insisted  upon  the 
second  trial  taking  place  before  the  Judge  before  whom  the  first 
trial  took  place,  and  that  notwithstanding  the  strong  protest  of 
the  prisoner’s  counsel  against  the  course  that  was  taken. 

It  is  obvious,  I think,  that  justice  required  that  the  second 
trial  should  take  place  before  a different  Judge,  for  R would  be 
difficult  for  any  Judge  to  rid  his  mind  of  impressions  he  had 
formed  at  a former  trial  before  him  when,  as  in  this  case,  the  pris- 
oner had  been  convicted. 

Maclaren,  J.A. : — I am  of  opinion  that  the  questions  reserved 
in  this  matter  should  be  answered  as  follows: — 
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That  the  first  question  should  be  answered  in  the  affirmative; 
and  the  second  and  third  in  the  negative. 


App.  Div. 


1917 


Rex 


Magee,  J.A.,  concurred. 


v. 

Baugh. 


Maclaren,  J.A. 


Hodgins,  J.A.: — The  charge  - in  this  case  was  conspiracy 
between  Baugh  and  Gariepy  to  prosecute  G.  A.  Stimson  for  an 
alleged  offence.  Gariepy  gave  evidence  implicating  Baugh  both 
in  knowledge  of  Gariepy’s  activities  and  in  actual  participation. 
In  fact,  he  put  Baugh  forward  as  the  moving  spirit.  The  latter 
did  not  testify  on  his  own  behalf.  The  searching  and  acute  cross- 
examination  of  his  counsel  was  therefore  directed  to  discredit- 
ing Gariepy’s  testimony.  In  doing  this  his  credibility  was  at- 
tacked by  suggesting  discrepancies  between  his  evidence  and  that 
given  by  him  on  the  former  trial;  by  evidence  directed  to  shew 
that,  while  Baugh  was  in  Toronto  in  May  on  some  of  the  crucial 
dates,  Gariepy  was  employing  his  time  elsewhere,  or,  at  the  hours 
he  professed  to  be  working  in  collaboration  with  Baugh,  he  was 
engaged  with  different  people  in  other  matters;  by  evidence  of 
Baugh’s  absence  in  Hamilton  on  part  of  a day,  particularly  named 
by  Gariepy;  and  by  testimony  tending  to  render  unlikely  and  im- 
probable details  relied  on  as  corroboration  or  as  peculiarly  affect- 
ing Baugh.  Some  of  this  latter  evidence  regarded  the  letter- 
books  of  Stimson  & Co.  As  to  them  it  was  suggested  by  a re- 
porter in  the  Montreal  Courts  that  these  books  were  in  better 
condition  at  the  last  trial  here  than  when  produced  at  Mont- 
real on  the  hearing  against  Stimson,  thus  throwing  doubt  on  the 
vivid  effect  of  the  book-binder’s  statement  hat  he  had  rebound 
them,  with  certain  pages  in  them,  before  the  Montreal  hearing. 
There  was  also  expert  evidence  on  handwriting — diametrically 
opposed  to  that  of  a similar  expert  for  the  Crown — the  one  identi- 
fying the  writing  as  Baugh’s,  the  other  as  that  of  Gariepy  him- 


The issue  upon  the  charge  mentioned  was,  whether  there  was 
a conspiracy  to  prosecute  for  an  offence  which  had  not  been  com- 
mitted. The  means  taken  to  fabricate  evidence  were  naturally 
relied  on  as  shewing  the  conspiracy  in  its  actual  development. 

That  what  was  said  to  be  fabricated  was  used  was  not  denied 
by  Baugh,  as  he  gave  no  evidence,  and  the  defence  resolved  itself 
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into  the  simple  question  of  whether  or  not  Gariepy  was  telling 
the  truth. 

The  matters  I have  indicated  and  some  others  bearing  upon 
that  point  were  so  clearly  and  laboriously  brought  out  by  counsel 
that  no  jury  could  possibly  mistake  their  bearing  and  effect. 

The  question  that  is  asked  affecting  this  issue  is:  “(3)  Should 
there  be  a new  trial  on  the  ground  of  misdirection  or  nondirection 
in  my  charge  to  the  jury?” 

The  ground  urged  by  counsel,  when  examined  in  the  light  of 
his  objections  at  the  trial,  is  in  effect  that  the  learned  trial  Judge 
failed  to  emphasise  and  elaborate  the  various  discrepancies  set 
up  regarding  Gariepy’s  evidence. 

I think  it  may  be  said  that  these  were  touched  on  but  not 
explained  in  great  detail.  Is  it  the  duty  of  the  Judge  to  analyse 
the  evidence  with  great  care,  and  is  it  misdirection  or  nondirec- 
tion if  the  Court  finds  that  he  has  omitted  some  fact  relied 
on  by  the  defence  or  failed  to  note  its  significance?  I do  not 
find  any  case  suggesting  that  a burden  as  heavy  as  that  is  to  be 
borne  by  a trial  Judge  at  a criminal  trial. 

In  the  case  of  Rex  v.  Finch,  12  Cr.  App.  R.  77,  the  Court 
(Ridley,  Avory,  and  Atkin,  JJ.)  adopt  the  language  of  Pickford, 
J.,  in  Rex  v.  Bundy,  5 Cr.  App.  R.  270,  273,  and  thus  indicate  the 
responsibility  of  a Judge  (p.  79):  “The  Court  is  of  opinion  that 
the  jury  were  entitled  to  have  the  assistance  of  the  presiding  Judge 
in  directing  them,  and  that,  in  the  words  of  Pickford,  J.,  ‘the 
trial  was  not  satisfactory,  and  the  case  was  not  put  to  the  jury  in  a 
wa}^  to  ensure  their  due  appreciation  of  the  value  of  the  evidence.’  ” 

It  must  be  borne  in  mind  that  where,  as  here,  there  is  really  only 
one  issue,  i.e.,  the  truthfulness  of  the  accomplice,  and  whether  his 
evidence  is  corroborated  in  material  particulars,  and  where, 
as  here,  no  other  defence,  in  the  absence  of  Baugh’s  testimony, 
was  really  open,  it  would  be  going  far  beyond  the  Finch  or  any 
other  case  to  require  the  trial  Judge  to  do  more  than  call  atten- 
tion, with  due  care,  to  the  salient  or  essential  details,  and  their 
bearing  on  the  guilt  or  innocence  of  the  accused,  in  such  a way  as 
to  let  the  jury  understand  what  the  defence  really  was.  This,  I 
think,  he  did,  and  it  cannot  be  rightly  said  that  the  defence  raised 
was  not  fairly  put  before  the  jury:  see  Rex  v.  Dinnick,  3 Cr.  App. 
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R.  77.  It  is  true  he  did  not  do  so  to  the  same  extent  as  he  would 
have  done  if  the  issue  had  been  less  clear,  definite,  and  single. 

The  jury  were  entitled  to  draw,  and  no  doubt  did  draw,  the 
most  adverse  inference  from  Baugh’s  failure  to  deny  participation 
in  such  a malicious  conspiracy:  see  Rex  v.  Nerlich  (1915),  34 
O.L.R.  298,  at  p.  312. 

The  view  I have  formed  is  that  question  3,  if  proper  to  be 
answered  in  its  present  form,  should  be  answered  in  the  negative. 

I agree  with  the  proposed  answers  to  the  other  questions. 

Ferguson,  J.A.: — The  accused  was  tried  before  his  Honour 
Judge  Winchester,  Chairman  of  the  General  Sessions  of  the  Peace 
for  the  County  of  York,  and  a jury,  on  the  25th  September,  1916, 
and  following  days,  and  was  on  the  29th  day  of  that  month  found 
guilty  by  the  jury. 

At  the  request  of  counsel  for  the  accused,  the  learned  Chair- 
man of  the  Sessions  reserved  for  our  consideration  certain  ques- 
tions, the  third  of  which  is  as  follows:  “ Should  there  be  a new 
trial  on  the  ground  of  misdirection  or  nondirection  in  my  charge 
to  the  jury?” 

The  cases  establish  several  rules  or  propositions  of  law  which 
must  be  considered  in  arriving  at  a conclusion  whether  or  not 
there  has  been  in  this  matter  nondirection  or  misdirection  on  the 
part  of  the  learned  Chairman  of  the  Sessions  in  presenting  to  the 
jury  for  their  consideration  the  case  of  the  Crown  and  the  defence 
thereto  of  the  accused: — 

(1)  The  jury  are  entitled  to  have  the  assistance  of  the  presiding 
Judge  in  directing  them,  and  to  have  the  case  put  to  them  in  such  a 
way  as  to  ensure  their  due  appreciation  of  the  value  of  the  evi- 
dence. 

(2)  In  both  the  criminal  and  civil  courts  non  direction  may  in 
some  cases  amount  to  misdirection;  whether  it  does  or  does  not 
depends  upon  the  facts  of  that  case:  Rex  v.  Finch,  12  Cr.  App.  R. 
77;  Rex  v.  Bundy,  5 Cr.  App.  R.  270. 

(3)  Every  summing-up  must  be  regarded  in  the  light  of  the 
conduct  of  the  trial  and  the  questions  raised  by  the  counsel  for 
the  prosecution  and  the  defence  respectively,  and  in  considering 
such  summing-up  the  proper  question  is  whether,  if  properly 
directed,  the  jury  would  have  returned  the  same  verdict:  Rex  v. 
Stoddart  (1909),  2 Cr.  App.  R,  217. 
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(4)  “ A summing-up  need  not  go  through  the  evidence,  especi- 

ally where  counsel  on  both  sides  have  dealt  with  it  exhaustively. ” 
As  is  said  by  Hamilton,  J.,  in  delivering  judgment  of  the  Court,  in 
Rex  v.  McDougall:  “ There  was  in  this  case  a long  trial  with 

careful  cross-examination  on  both  sides  by  counsel  who  are 
of  the  first  rank  on  the  circuit,  and  two  hours  were  occupied 
by  their  able  speeches,  which  dealt  with  the  issues  raised  so 
exhaustively  that  the  Chairman  told  the  jury  that  he  did  not 
propose  to  go  through  the  evidence.  Without  suggesting  that 
it  is  proper  to  leave  the  direction  of  the  jury  to  counsel,  we 
cannot  concur  that  there  are  not  circumstances  in  which,  in 
the  interests  of  the  prisoner  as  well  as  the  jury,  it  may  be 
desirable  to  leave  the  matter  in  the  hands  of  the  jury  without 
endeavouring  to  review  the  case  in  every  way:”  Rex  v. 
McDougall  (1912),  7 Cr.  App.  R.  130,  132. 

(5)  It  is  no  misdirection  hot  to  tell  the  jury  everything  that 
might  be  told  them:  Abrath  v.  North  Eastern  R.W.  Co.  (1883), 
11  Q.B.D.  440,  453. 

(6)  Subject  to  the  provisions  of  sec.  1019  of  the  Criminal  Code, 
if  the  Court  is  of  the  opinion  that  there  has  been  a misdirection 
and  is  unable  to  say  that  the  verdict  of  the  jury  may  not  have  been 
influenced  thereby,  or  that,  if  not  impossible,  it  is  highly  improb- 
able, that  on  any  view  of  the  evidence  the  verdict  would  not  have 
been  different,  a new  trial  should  be  granted:  Ibrahim  v.  The 
King , [1914]  A.C.  599,  617;  Rex  v.  Schama , 31  Times  L.R.  88; 
Allen  v.  The  King,  44  S.C.R.  331,  339. 

(7)  Section  1019  of  the  Criminal  Code  reads  as  follows:  “No 
conviction  shall  be  set  aside  nor  any  new  trial  directed,  although 
it  appears  that  some  evidence  was  improperly  admitted  or  rejected, 
or  that  something  not  according  to  law  was  done  at  the  trial  or 
some  misdirection  given,  unless,  in  the  opinion  of  the  court  of 
appeal,  some  substantial  wrong  or  miscarriage  was  thereby  occa- 
sioned on  the  trial.  ” 

The  case  of  Rex  v.  Romano,  24  Can.  Crim.  Cas.  30,  establishes 
that,  under  this  section,  it  is  the  duty  of  the  court  of  appeal,  not- 
withstanding the  case  of  Allen  v.  The  King,  to  look  into  the  evi- 
dence, and  form  an  opinion,  upon  the  evidence,  whether  there 
has  or  has  not  been  a substantial. miscarriage  of  justice,  and  that 
the  burden  of  establishing  such  substantial  wrong  is  upon  the 
applicant. 
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In  this  case  the  accused  has  had  two  trials  and  has  twice  been 
found  guilty  by  the  jury.  This  last  trial,  of  which  he  complains, 
alleging  nondirection,  was  a long  trial;  he  was  represented 
by  counsel  of  the  first  rank,  who  cross-examined  at  great  length 
the  witnesses  for  the  prosecution,  who  called  and  examined  a num- 
ber of  witnesses  on  behalf  of  the  accused,  who  had  the  opportunity 
to  and  did  present  to  the  jury  the  theory  of  the  defence,  and  also 
no  doubt  reviewed  ably  and  at  length  the  evidence  of  the  Crown 
and  of  the  defence.  The  issue  was  simple:  “Was  or  was  not 
Gariepy’s  story  substantially  true?” 

Before  us  the  learned  counsel  for  the  accused  urged  that  the 
theory  of  the  defence  was  not  placed  before  the  jury  in  such  a 
manner  as  to  ensure  their  due  appreciation  of  the  evidence,  in  that 
the  evidence  favourable  to  the  prosecution  was  reviewed  and 
presented  while  that  favourable  to  the  defence  was  not  so  dealt 
with,  and  in  that  the  jury  should  have  been  told  by  the  presiding 
Judge  that  the  defence  contended  that  the  letters  alleged  by  the 
prosecution  to  be  forgeries  were  genuine,  and  that  the  witness 
Gariepy  had  concocted  his  story  and  manufactured  evidence  to 
bolster  it  up  for  the  purpose  of  making  these  genuine  letters  to 
appear  to  be  forgeries  and  thereby  getting  for  himself  a reward 
from  the  witness  Stimson. 

Counsel  for  the  accused,  when  asked  on  the  argument  to  point 
out  where  he  himself  had  at  the  trial  put  forward  this  line  of  de- 
fence, and  where  he  had  asked  the  trial  Judge  so  to  charge  the 
jury,  referred  the  Court  to  the  following  statement  in  counsel’s 
objection  to  the  charge:  “I  submit,  with  great  respect,  that  your 
Honour’s  charge  was  not  fair  to  the  accused;  it  was  altogether  in 
favour  of  conviction,  and  it  did  not  set  out — it  did  set  out  in  the 
most  favourable  possible  light  for  the  Crown  the  evidence  adduced, 
and  it  entirely  ignored  the  evidence  of  witnesses  called  for  the 
defence.  And  it  failed  to  shew  that  Gariepy,  who  had  entered 
into  a conspiracy  to  convict  Baugh,  could  quite  easily  have  got 
these  books  afterwards  and  treated  them  as  they  appear  to  be 
treated  with  the  indexes  torn  out.  I submit  your  Honour  never 
alluded  to  the  fact  that  Sturgeon  said  unquestionably  that  the 
condition  of  a certain  letter-book  was  in  Montreal  very  much 
worse  than  it  is  now;  nor  commented  on  the  evidence  that  Mason 
gave  that  he  could  fix  no  date  whatever  for  the  time  at  which  the 
letter-book  was  fixed  up. 
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“Then  I move,  your  Honour,  on  the  law,  for  a reserved  case 
on  the  admission  of  Britain’s  evidence. 

“The  Court:  What  do  you  wish  me  to  instruct  the  jury  upon 
— all  these  particular  matters  that  you  have  mentioned? 

“Mr.  Hellmuth:  Yes,  your  Honour.  And  particularly  the 
fact  which  I think  should  have  been  present  before  the  jury — 

I may  be  wrong,  but  I am  only  putting  my  views — that  this  man 
with  $2,000  held  out  to  him  had  a great  inducement  to  tell  that 
story.  No  comment  was  made  upon  the  character  of  Gariepy 
by  your  Honour  whatever,  as  far  as  I can  make  out.” 

A perusal  of  the  objections  raised  by  counsel  to  the  charge  . 
shew  that,  prior  to  making  this  particular  complaint,  counsel 
had  gone  over  in  detail  the  matters  of  the  evidence  that  he  thought 
the  presiding  Judge  should  bring  to  the  attention  of  the  jury; 
and  a perusal  of  a further  charge  made  by  the  presiding  Judge, 
after  hearing  these  complaints,  satisfies  me  that  the  learned 
Judge  in  his  further  charge  did  deal  with  and  present  to  the  jury 
all  such  further  points  of  the  evidence.  But  the  question  remains, 
did  he  sufficiently  present  to  the  jury,  so  as  to  direct  their  minds 
to  it  in  considering  the  evidence,  the  issue  raised  by  this  part  of 
the  complaint?  ‘ 1 It  failed  to  shew  that  Gariepy,  who  had  entered 
into  a conspiracy  to  convict  Baugh,  could  quite  easily  have  got 
these  books  (the  letter-books)  afterwards  and  treated  them,  as 
they  appear  to  be  treated,  with  the  indexes  torn  out.”  This 
complaint  is  dealt  with  by  the  presiding  Judge  at  p.  558  of  the 
transcript  of  evidence,  as  follows:  “Then,  with  reference  to  the 
books  not  being  in  the  same  condition  as  when  they  were  in  the 
Police  Court  in  Montreal.  You  have  heard  all  the  evidence  about 
that.  You  have  heard  the  evidence  that  the  book  which  con- 
tained the  new  paper  was  inserted  by  the  book-binder,  and  it 
was  not  there,  Mr.  Stimson  swore,  when  it  was  in  his  possession. 
And  when  the  book-binder  gave  out  that  book  to  Gariepy  it  was 
blank  at  those  pages.  When  that  book  was  produced  in  the 
Police  Court  in  July  it  was  filled  up  just  as  it  is  to-day  filled  up. 
Now,  that  is  the  evidence.  It  is  for  you  to  decide  on  that  evi- 
dence.” 

“Regarding  Gariepy  selling  his  evidence  for  $2,000,  what  he 
states  is  this,  that  he  considered  he  was  entitled  to  be  paid  for  the 
information  that  was  given.  What  kind  of  a man  would  you 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


569 


expect  to  do  this  kind  of  work;  dirty  work?  You  would  not 
expect  him  to  be  an  honest  angel.  He  must  be  that  kind  of  a man 
to  do  that  sort  of  thing,  but  is  his  evidence  any  the  worse  be- 
cause he  did  that?” 

That  statement  may  not  have  put  the  issue  to  the  jury  as 
plainly  as  Mr.  Hellmuth  stated  it  to  us;  but,  if  that  is  so,  the 
learned  counsel  at  the  trial  does  not  himself  appear  to  have  put 
it  very  plainly  to  the  trial  Judge;  and  I think  I am  entitled  aptly 
to  quote  from  the  judgment  in  Rex  v.  Stoddart,  2 Cr.  App.  R. 
217,  245,  as  follows:  “The  case  for  the  appellant  was  conducted 
by  making  a minute  and  critical  examination,  not  only  of  every 
part  of  the  summing-up,  but  of  the  whole  conduct  of  the  trial. 
Objections  were  raised  which,  if  sound,  ought  to  have  been  taken 
at  the  trial.  Probably  no  summing-up,  and  certainly  none  that 
attempts  to  deal  with  the  incidents  as  to  which  the  evidence  has 
extended  over  a period  of  twenty  days,  would  fail  to  be  open  to 
some  objection.  . . . It  is  no  misdirection  not  to  tell  the  jury 

everything  which  n ight  have  been  told  them  ....  Its  (the 
Court  of  Appeal’s)  work  would  become  well-nigh  in  possible  if  it 
is  to  be  supposed  that,  regardless  of  their  real  merits  or  of  their 
effect  upon  the  result,  objections  are  to  be  raised  and  argued  at 
great  length  which  were  never  suggested  at  the  trial  and  which 
are  only  the  result  of  criticism  directed  to  discover  some  possible 
ground  for  argument.” 

While  I agree  that  the  theory  of  the  defence  and  the  evidence 
favourable  to  the  defence  should  be  put  before  the  jury  in  such  a 
way  as  to  ensure  their  appreciation  of  the  point  at  issue  between 
the  parties,  I am  not  prepared  to  hold  that  every  bit  of  evidence 
and  every  inconsistency  therein  must  be  pointed  out  to  the  jury; 
and,  having  perused  the  evidence,  some  of  the  exhibits,  and  the 
charge  of  the  learned  trial  Judge,  and  the  objections  raised  by 
counsel  and  the  further  charge  of  the  trial  Judge,  I am  convinced 
that  the  jury  did  understand  the  issues  and  did  appreciate  the 
bearing  of  the  different  points  of  the  evidence  developed  and  pre- 
sented; and  that  the  story  of  the  witness  Gariepy  did  not  depend 
on  his  evidence  alone,  but  was  amply  corroborated  in  various 
ways.  Other  than  the  indefinite  suggestion  that  Gariepy  was 
instigated  to  commit  perjury,  the  real  attack  on  his  evidence  was 
founded  on  discrepancies  in  his  story,  or  on  the  meaning  or  effect 
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and  exhibits,  I am  of  opinion  that,  had  the  learned  Judge  been 
called  upon  to  comment  upon  and  explain  the  line  of  defence 
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now  suggested,  he  might  well  have  done  so  unfavourably  to  the 
accused.  I am  further  of  the  opinion  that  we  should  not  inter- 
fere unless  we  are  of  opinion  that  the  learned  Judge  should  have 
made  a further  direction,  and  that,  had  he  done  so,  the  result  might 
have  been  different.  For  my  part,  I am  of  opinion  that  the 
charge  was  sufficient;  and  that,  had  the  charge  been  further 
amplified  in  the  way  Mr.  Hellmuth  now  suggests,  it  would  not 
have  made  any  difference  in  the  result.  I am  further  clearly  of 
the  opinion  that  under  sec.  1019  of  the  Criminal  Code  and  the 
authority  of  Rex  v.  Romano,  24  Can.  Crim.  Cas.  30,  the  accused 
has  failed  to  make  out  a case  for  our  interference. 

For  these  reasons,  I would  answer  the  third  question  in  the 
negative. 

The  first  and  second  questions  have  been  dealt  with  by  my 
Lord  the  Chief  Justice,  and  in  his  opinion  thereon  I concur. 

Judgment  for  the  Crown. 

1917 

[APPELLATE  DIVISION.] 

Feb.  7. 

Bank  of  British  North  America  v.  Standard  Bank  of 

Canada. 

Banks  and  Banking — Cheques  of  Customers — Appropriation  of  Moneys  of 
Customer  on  Deposit — Duty  of  Drawee  Bank— Agent  for  Bank  Presenting 
Cheques — Priority  in  Time — Breach  of  Duty — Damages — Clearing  House. 

The  judgment  of  Middleton,  J.,  34  O.L.R.  648,  was  affirmed,  upon  the 
ground  upon  which  it  was  based,  viz.,  that  so  long  as  the  defendant  bank 
had  or  ought  to  have  had  funds  to  answer  the  cheques  in  question,  it  had 
no  right  to  demand  recoupment  from  the  plaintiff  bank  of  the  money 
paid  at  the  Clearing  House,  and  that  the  recoupment  was  obtained  by 
a misrepresentation  of  the  real  state  of  affairs;  and  also  upon  the  ground 
that,  in  the  absence  of  any  direction  from  the  drawers  of  the  cheques  as 
to  the  appropriation  of  the  moneys  deposited  by  them  with  the  defendant 
bank,  it  was  the  duty  of  the  defendant  bank,  as  the  agent  of  the  plaintiff 
bank,  to  give  priority  to  the  cheques  presented  by  the  plaintiff  bank  over 
other  cheques  presented  later  in  the  same  day;  and,  not  having  done  so, 
the  defendant  bank  was  liable  to  the  plaintiff  bank  for  the  damages  directly 
resulting  from  the  breach  of  that  duty. 

Kilsby  v.  Williams  (1822),  5 B.  & Aid.  815,  followed. 

Rule  2 of  the  rules  and  regulations  respecting  Clearing  Houses,  contained 
in  by-law  16  of  the  Canadian  Bankers’  Association,  considered. 
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An  appeal  by  the  defendant  bank  from  the  judgment  of 
Middleton,  J.,  34  O.L.R.  648. 

October  11,  1916.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgin(s,  JJ.A. 

Wallace  Nesbitt,  K.C.,  for  the  appellant  bank,  argued  that 
it  had  a perfect  right  to  recall  the  cheques  from  the  Dominion 
Bank  and  the  Bank  of  Toronto.  The  bank  had  the  right  to 
refuse  payment;  but,  even  if  any  right  to  payment  existed  as  to 
any  cheques,  the  cheques  referred  to  had  priority  over  those  of 
the  plaintiff  bank.  Exchanges  made  between  the  plaintiff  and 
defendant  bank,  through  the  Clearing  House,  did  not  constitute 
the  defendant  bank  the  agent  for  collection  of  cheques  drawn  on 
the  defendant  bank  or  its  branches.  The  rules  of  the  Clearing 
House,  amongst  other  matters,  provided  that  any  bank  receiving 
exchanges  through  the  Clearing  House  should  have  the  same 
right  to  return  any  item,  and  to  refuse  to  credit  any  sum,  which 
it  would  have  had  were  the  exchanges  made  between  the  banks 
concerned,  instead  of  through  the  Clearing  House.  The  defendant 
bank  was  not  bound,  as  between  it  and  the  plaintiff  bank,  to 
pay  the  plaintiff  bank’s  cheques,  or  to  honour  them  in  any  way. 
The  plaintiff  bank,  even  if  funds  stood  to  the  credit  of  the  drawers 
of  the  cheques  in  the  books  of  the  defendant  bank,  had  no  rights 
as  against  the  defendant  bank  in  case  of  refusal  to  pay  the  cheques. 
The  defendant  bank  had  not  obtained  repayment  from  the 
plaintiff  bank  of  the  amount  of  the  cheques  in  question  by  a 
misrepresentation  that  there  had  not  been  sufficient  funds  to 
pay  these  cheques. 

W.  N.  Tilley,  K.C.,  and  G.  L.  Smith,  for  the  plaintiff  bank, 
respondent,  contended  that  it  was  the  duty  of  the  defendant 
bank,  as  soon  as  the  plaintiff  bank’s  cheques  reached  the  defend- 
ant bank,  to  have  presented  and  paid  these  cheques:  Capital 
and  Counties  Bank  Limited  v.  Gordon,  [1903]  A.C.  240.  The 
defendant  bank  was  the  agent  of  the  plaintiff  bank  for  the  due 
presentment  of  the  cheques  to  the  defendant  bank,  and  so  should 
be  diligent  in  carrying  out  the  duties  of  the  agency.  The  defend- 
ant bank  had  no  right  to  recall  the  Dominion  Bank  and  Bank  of 
Toronto  cheques  and  pay  them  in  priority  to  the  plaintiff  bank’s 
cheques.  The  recoupment  obtained  by  the  defendant  bank  from 
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the  plaintiff  bank  had  been  secured  by  misrepresentation,  as  found 
by  the  learned  trial  Judge. 

Nesbitt,  in  reply. 

February  7,  1917.  The  judgment  of  the  Court  was  delivered 
by  Maclaren,  J.A. : — This  is  an  appeal  by  the  defendant  from  a 
judgment  of  Middleton,  J.,  of  the  24th  November,  1915  (34 
O.L.R.  648),  condemning  the  defendant  to  pay  to  the  plaintiff 
the  sum  of  $2,918.23,  being  the  balance  remaining  due  upon  five 
cheques  drawn  by  a firm  of  Maybee  & Wilson  upon  the  defendant 
bank,  and  which  were  delivered  to  the  defendant  by  the  plaintiff 
at  the  Toronto  Clearing  House  on  the  morning  of  the  1st  October, 
1913,  and  returned  dishonoured  to  the  plaintiff,  a few  minutes 
before  12  o’clock  on  the  4th  October. 

It  was  conceded  at  the  trial  and  before  us  that,  if  the  defendant 
bank  was  simply  the  drawee  of  these  cheques,  without  more,  it 
could  not  be  held  liable  to  the  plaintiff.  Our  Bills  of  Exchange 
Act,  R.S.C.  1906,  ch.  119,  sec.  127,  did  not  adopt  that  part  ol 
sec.  53  of  the  Imperial  Act,  applicable  to  Scotland,  which  provided 
that  a bill  or  cheque  operates  as  an  assignment  of  funds  in  the 
hands  of  the  drawee;  but  adopted  the  part  of  the  section  applicable 
to  England,  namely,  that  “a  bill,  of  itself,  does  not  operate  as  an 
assignment  of  funds  in  the  hands  of  a drawee  available  for  the 
payment  thereof,  and  the  drawee  of  a bill  who  does  not  accept 
as  required  by  this  Act  is  not  liable  on  the  instrument.” 

The  trial  Judge  has  made  a close  analysis  of  the  evidence 
given  before  him,  and  has  made  certain  findings  and  drawn 
inferences  which  led  him  to  the  conclusion  that  the  effect  of  what 
took  place  between  the  parties  in  the  Clearing  House  transaction 
was  to  make  the  defendant  bank  the  holder  for  value  of  the 
cheques  in  question,  and  that  the  settlement  there  made  “was 
intended  to  be  an  absolute  payment  if  there  were  funds  to  meet 
the  cheques;  but  it  was  conditional  upon  this — that  if  there  were 
not  in  fact  funds  to  answer  the  cheques,  the  defendant  bank  was 
then  entitled  to  return  the  cheques  and  to  demand  recoupment 
in  cash.  What  was  done  was  to  return  the  cheques  with  the 
statement  that  there  were  no  funds  to  answer  them,  and  so  to 
obtain  from  the  plaintiff  a refund,  evidenced  by  a Clearing 
House  cheque,  which  was  the  equivalent  of  so  much  money” 
(p.  653). 
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He  bases  his  decision  upon  the  ground  that  so  long  as  the 
defendant  bank  had  or  ought  to  have  had  funds  to  answer  the 
cheques  in  question,  it  had  no  right  to  demand  recoupment  from 
the  plaintiff  of  the  money  paid  at  the  Clearing  House,  and  that 
the  recoupment  was  obtained  by  a misrepresentation  of  the 
real  state  of  affairs. 

Counsel  for  the  defendant  before  us  did  not  question  any 
of  the  findings  of  fact  or  the  inferences  drawn  from  them  by  the 
trial  Judge,  but  relied  upon  rule  2 of  the  rules  and  regulations 
respecting  Clearing  Houses,  contained  in  by-law  16  of  the  Cana- 
dian Bankers’  Association,  which  reads  as  follows:  “ 2 . The 
Clearing  House  is  established  for  the  purpose  of  facilitating 
daily  exchanges  and  settlements  between  banks.  It  shall  not 
either  directly  or  indirectly  be  used  as  a means  of  obtaining 
payment  of  any  item,  charge,  or  claim  disputed  or  objected  to. 
It  is  expressly  agreed  that  any  bank  receiving  exchanges  through 
the  Clearing  House  shall  have  the  same  rights  to  return  any 
item,  and  to  refuse  to  credit  any  sum,  which  it  would  have  had 
were  the  exchanges  iqade  directly  between  the  banks  concerned, 
instead  of  through  the  Clearing  House;  and  nothing  in  these  or 
any  future  rules,  and  nothing  done  or  omitted  to  be  done  there- 
under, and  no  failure  to  comply  therewith,  shall  deprive  a bank 
of  any  rights  it  might  have  possessed*  had  such  rules  not  been 
made,  to  return  any  item  or  refuse  to  credit  any  sum;  and  payment 
through  the  Clearing  House  of  any  item,  charge,  or  claim  shall 
not  deprive  a bank  of  any  right  to  recover  back  the  amounts  so 
paid.” 
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The  association  was  incorporated  by  63  & 64  Viet.  ch.  93  (D.), 
and  the  above  by-law  was  approved  by  the  Treasury  Board  in 
May,  1901,  and  both  these  banks  are  members  of  the  association, 
and  are  consequently  bound  by  the  by-law. 

In  my  opinion,  this  rule  does  not  bear  the  construction  and 
does  not  have  the  effect  claimed  for  it  by  the  defence,  and  it  is 
in  no  respect  an  answer  to  the  position  taken  by  the  trial  Judge, 
or  to  the  conclusion  arrived  at  by  him.  The  rule  is  simply 
intended  to  place  the  parties  on  the  same  footing  as  though  they 
had  dealt  with  each  other  directly  and  not  through  a Clearing 
House.  The  plaintiff  here  is  in  no  wise  attempting  to  use  the 
Clearing  House  as  a means  of  obtaining  payment  of  a disputed 
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claim,  and  I can  find  nothing  in  the  rule  which  militates  in  any 
way  against  the  present  claim  of  the  plaintiff. 

By  the  express  terms  of  the  rule,  the  rights  of  the  parties  are 
to  be  the  same  as  they  would  have  been  if  the  exchange  of  the 
cheques  and  other  commercial  paper  had  been  made  between 
them  directly,  and  without  the  intervention  of  a Clearing  House 
or  any  of  its  officers,  and  are  to  be  determined  by  the  law  applic- 
able to  such  a transaction,  including  the  law  merchant. 

In  that  case,  so  far  as  the  cheques  now  in  question  are  con- 
cerned, it  would  be  an  undertaking  or  agreement  by  the  defendant 
to  collect  for  the  plaintiff  these  cheques  by  duly  presenting  them 
to  itself  and  paying  them,  if  there  were  unappropriated  funds  to 
meet  them  while  they  remained  in  its  possession.  The  agreement 
of  the  plaintiff  to  perform  a like  service  for  the  defendant  with 
regard  to  any  bills  or  cheques  held  by  the  latter,  and  either 
drawn  upon  or  payable  at  the  plaintiff  bank,  would  be  a good 
consideration  for  such  a contract.  The  defendant  would  then 
be  the  agent  of  the  plaintiff  for  the  due  presentment  of  the  cheques 
to  itself,  and  like  every  other  paid  agent  must  use  diligence  and 
good  faith. 

The  cheques  in  question  reached  the  branch  of  the  defendant’s 
bank  on  which  they  were  drawn  early  on  the  morning  of  the  3rd 
October.  Between  11  and  12  that  forenoon,  the  credit  balance 
of  Maybee  & Wilson,  the  drawers  of  the  cheques,  was  $6,860.44, 
and,  so  far  as  the  evidence  shews,  none  of  it  appropriated.  It 
was  clearly  the  duty  of  the  defendant  to  have  then  presented 
these  cheques  and  to  have  paid  them.  Instead  of  doing  so, 
however,  it  first  charged  against  the  account  $1,691.44,  the 
amount  of  a claim  of  its  own  known  as  the  Boucher  item,  which 
the  trial  Judge  finds  was  not  then  due  and  for  which  they  did 
not  obtain  authority  until  the  next  day.  It  also  charged  against 
it,  in  the  afternoon  of  the  3rd  October,  four  cheques  aggregating 
$5,667.37,  which  had  been  previously  returned  dishonoured  to 
the  Dominion  Bank  and  the  Bank  of  Toronto,  and  which  it  sent 
for  after  it  had  received  the  plaintiff’s  cheques.  These  items 
with  some  other  small  charges  left  at  the  close  of  the  day  an 
overdraft  of  $1,044. 

In  my  opinion,  the  defendant  had  no  right  to  give  to  any  of 
these  items  priority  over  the  plaintiff’s  cheques.  The  case  for 
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the  plaintiff  seems  to  me  even  stronger  than  that  of  the  plaintiff 
in  Kilsby  v.  Williams  (1822),  5 B.  & Aid.  815,  where  the  full 
Court  held  that  bankers  could  not,  in  circumstances  very  like  the 
present,  except  that  it  was  not  done  through  a Clearing  House, 
apply  moneys  not  appropriated  by  the  customer  to  the  pay- 
ment either  of  their  own  general  account  against  the  drawer  or 
of  two  cheques  presented  on  the  same  day  but  subsequently  to 
that  of  the  plaintiff.  See  also  Paget  on  Banking,  2nd  ed.,  p.  291. 

It  is  quite  true  that  Maybee  & Wilson  might  have  counter- 
manded the  payment  of  the  cheques  held  by  the  plaintiff,  or  might 
have  directed  that  the  deposits  held  on  the  3rd  October  should 
be  otherwise  appropriated,  but  nothing  of  this  kind  was  done. 
In  the  absence  of  this,  the  plaintiff  was  entitled  to  these  moneys, 
and  it  was  the  duty  of  the  defendant  as  the  plaintiff’s  agent  to 
have  given  the  plaintiff  the  priority  to  which  it  was  entitled.  Not 
having  done  so,  the  defendant  is  liable  to  the  plaintiff  for  the 
damages  directly  resulting  from  the  breach  of  such  duty.  On 
this  ground,  therefore,  as  well  as  on  that  taken  by  the  trial 
Judge,  I am  of  the  opinion  that  the  judgment  appealed  from 
may  be  upheld. 

This  case  is  not  complicated  by  any  question  as  to  what 
would  be  the  duty  of  a bank  if  more  cheques  than  would  ex- 
haust the  drawer’s  account  should  come  in  simultaneously, 
either  from  the  Clearing  House  or  the  post  or  elsewhere — that 
point  does  not  now  arise. 

It  is  worthy  of  observation  that  the  defendant  did  not  profess, 
to  have  refused  payment  of  the  plaintiff’s  cheques  on  the  ground 
of  its  rights  as  a drawee  to  refuse  payment;  but  on  the  ground 
that  there  were  no  funds  in  its  hands  properly  available  for  their 
payment  while  the  cheques  were  in  its  hands  as  the  agent  of  the 
plaintiff — a reason  quite  untrue  and  unfounded. 

In  my  opinion,  the  appeal  fails  and  should  be  dismissed  with 
costs. 
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[IN  CHAMBERS.] 


Rex  y.  Chappus. 


Criminal  Law — Magistrate’s  Conviction — Motion  to  Quash — Adequate  Remedy 
by  Appeal — Right  to  Certiorari  Taken  away — Ontario  Summary  Convic- 
tions Act,  sec.  10  ( 1 ),  ( 3 ) — Criminal  Code,  sec.  1122 — Appeal  Actually 
Launched  but  Quashed  for  Default  of  Security — Affidavits  in  Answer  to 
Motion  to  Quash — Inadmissibility. 

A motion  to  quash  a conviction  of  the  defendants  by  a magistrate  for  tres- 
pass to  land,  in  contravention  of  the  Petty  Trespass  Act,  was  dismissed 
upon  the  ground  that  the  defendant  had  an  adequate  remedy  by  appeal 
under  sec.  10  (1)  of  the  Ontario  Summary  Convictions  Act,  R.S.O.  1914, 
ch.  90;  and,  therefore,  by  virtue  of  sub-sec.  (3)  of  that  section,  and  of 
sec.  1122  of  the  Criminal  Code,  R.S.C.  1906,  ch.  146,  the  right  to  certiorari 
was  taken  away. 

The  defendants  had  in  fact  appealed  from  the  conviction,  but  their  appeal 
was  quashed  because  security  was  not  given;  and,  as  it  was  their  own 
fault  that  they  did  not,  by  perfecting  their  security,  avail  themselves  of 
the  right  of  appeal,  they  were  not  in  a position  to  move  to  quash. 

Sernble,  that  affidavits  intended  to  cover  and  answer  the  objections  to  the 
conviction  set  out  in  the  notice  of  motion  to  quash,  were  inadmissible. 

Motion  by  Alveric  Chappus,  A.  F.  Healey,  and  Henry 
Ledyard,  who  were  convicted  by  a magistrate,  in  one  conviction, 
upon  three  separate  informations,  to  quash  the  conviction,  which 
was  for  trespass  upon  the  lands  of  the  Bar  Point  Land  Company 
Limited,  in  contravention  of  the  Petty  Trespass  Act,  R.S.O. 
1914,  ch.  111. 


1917 
Feb.  10. 


January  30  and  February  2.  The  motion  was  heard  by 
Sutherland,  J.,  in  Chambers. 

M.  K.  Cowan,  K.C.,  and  A.  G.  Ross,  for  the  defendants. 

W.  E.  Raney,  K.C.,  for  the  complainants,  objected  that  the 
defendants,  having  appealed  from  the  conviction,  could  not  be 
heard  upon  a motion  to  quash  it. 


February  10.  Sutherland,  J.: — A motion  to  quash  a con- 
viction made  under  the  Petty  Trespass  Act,  R.S.O.  1914,  ch.  111. 

It  is  provided  by  sec.  2 thereof  that  “any  person  who  unlaw- 
fully trespasses  upon  any  land  the  property  of  another  person  which 
is  wholly  enclosed  or  is  a garden  or  lawn,”  shall  incur  a penalty; 
and  it  is  further  provided  by  sec.  4 that  “nothing  in  the  Act 
shall  authorise  any  Justice  of  the  Peace  to  hear  and  determine 
any  case  of  trespass  in  which  the  title  to  land  or  to  any  interest 
therein  shall  be  called  in  question  or  affected.” 
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Three  separate  informations  had  been  laid  at  the  instance 
of  the  Bar  Point  Land  Company  Limited,  Alonzo  Burrows, 
overseer,  and  it  was  Burrows  who  swore  thereto.  One  conviction 
was  made  on  the  21st  November,  1916,  whereby  it  was  adjudged 
that  each  of  the  three  accused  persons  should  pay  the  sum  of  $1 
and  also  pay  the  said  Alonzo  Burrows  the  sum  of  $18.25  for  his 
costs,  and  if.  the  said  several  sums  were  not  paid  the  accused 
should  be  imprisoned  for  the  term  of  ten  days. 

It  is  provided  by  sec.  10(1)  of  the  Ontario  Summary  Con- 
victions Act,  R.S.O.  1914,  ch.  90,  that  a complainant  may  appeal, 
“where  the  conviction  adjudges  imprisonment  only  to  the  Court 
of  General  Sessions  of  the  Peace,  and  in  all  other  cases  to  the  Divi- 
sion Court  of  the  division  in  which  the  cause  of  the  information 
or  complaint  arose;”  and  sub-sec.  (3)  of  said  section  is  to  the  follow- 
ing effect:  “No  such  order  or  conviction  shall  be  removed  into 
the  Supreme  Court  by  writ  of  certiorari  or  otherwise  except  upon 
the  ground  that  the  appeal  provided  by  any  Act  under  which 
the  conviction  takes  place  or  the  order  is  made  or  by  this  Act 
would  not  afford  an  /adequate  remedy;”  and  sec.  1122  of  the 
Criminal  Code,  R.S.C.  1906,  ch.  146,  reads  as  follows:  “No  writ 
of  certiorari  shall  be  allowed  to  remove  any  conviction  or  order 
had  or  made  before  any  Justice  if  the  defendant  has  appealed 
from  such  conviction  or  order  to  any  Court  to  which  an  appeal 
from  such  conviction  or  order  is  authorised  by  law,  or  shall  be 
allowed  to  remove  any  conviction  or  order  made  upon  such 
appeal.” 

The  accused  served  a notice  of  appeal  from  the  said  conviction 
to  the  Division  Court  of  the  County  of  Essex  in  the  territory 
of  which  the  alleged  trespass  is  said  to  have  occurred,  and  on  the 
4th  January,  1917,  the  Junior  Judge  of  that  county  made  an  order 
that  .the  appeal  be  quashed  with  costs,  on  the  ground  that  it 
was  “improperly  launched,”  meaning  thereby,  as  counsel  upon 
the  argument  before  me  agree,  that  the  appellants  had  failed 
to  give  the  security  which  was  a prerequisite  under  the  statute  to 
their  appeal’ being  effectually  prosecuted.  Noth  withstanding  this 
disposition  of  the  matter,  the  applicants  have  served  a notice 
of  motion  in  which  they  ask  for  an  order  quashing  the  said  con- 
viction, upon  a number  of  grounds,  as  follows:  that  the  evidence 
disclosed  that  the  title  to  the  land  on  which  the  alleged  trespass 
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occurred  was  in  question;  that  the  said  land  was  not  enclosed 
or  lawn  land;  that  one  of  the  accused,  Chappus,  was  a Deputy 
Game  Warden  and  was  legally  entitled  to  be  on  the  said  lands, 
under  the  Ontario  Game  and  Fisheries  Act,  R.S.O.  1914,  ch.  262, 
and  the  other  applicants  accompanied  him  at  his  request;  that 
the  applicants  were  “each  separately  prosecuted  under  a separate 
information  and  complaint  and  prosecuted  under  a separate 
summons,  but  the  three  defendants,  without  their  consent  or 
the  consent  of  their  counsel,  were  all  tried  together  on  one  hearing, 
and  all  the  evidence  taken  on  the  hearing  was  used  to  support 
the  conviction  of  each  of  the  three  defendants;”  and  that,  while 
the  informations  were  laid  by  the  Bar  Point  Land  Company 
Limited,  the  conviction  directs  payment  of  costs  to  Burrows. 

A- preliminary  objection  is  taken  to  the  hearing  of  the  motion 
by  me,  on  the  ground  that  the  only  appeal  allowed  the  applicants 
is  that  provided  by  sec.  10  (1)  of  the  Ontario  Summary  Con- 
victions Act  to  the  Division  Court,  and  that  such  appeal  has 
already  been  taken  and  dismissed. 

It  seems  to  me  that  I am  obliged  to  give  effect  to  the  objection 
and  dismiss  this  motion. 

A casual  perusal  of  the  papers  shews  that  the  proceedings 
were  conducted  by  the  Justices  in  a somewhat  unsatisfactory 
manner.  There  are  many  changes  and  interlineations  in  the 
other  papers  and  in  the  depositions  in  the  handwriting  of  different 
persons  apparently,  and  also  in  typewriting.  It  is,  of  course, 
not  to  be  expected  that  Justices  of  the  Peace  will  discharge  their 
duties  in  a perfect  manlier,  or  that  small  and  pardonable  errors 
may  not  occur  in  their  preparation  of  papers  and  transcription 
of  evidence.  In  the  present  case,  however,  these  go  beyond  all 
reasonable  bounds  and  allowance. 

I was  asked  to  admit  affidavits  intended  to  cover  and  answer 
the  various  points  set  out  by  the  applicants  in  the  notice  of 
motion,  but  I could  not  see  my  way  on  the  authorities  to  do  so: 
Regina  v.  Strachan  (1869),  20  U.C.C.P.  182;  Rex  v.  Davey  (1913), 
5 O.W.N.  464. 

If  there  had  been  a hearing  before  the  Division  Court,  it 
would  have  been  open  to  the  applicants  to  have  raised  their 
several  objections  to  the  conviction  before  the  Judge  of  that 
Court,  and  that  is  the  forum  contemplated  and  provided  by  the 
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Act.  It  is  their  own  fault  that  they  did  not,  by  perfecting  their 
security,  avail  themselves  of  this  right.  If  they  had  done  so, 
it  would  have  afforded  an  adequate  remedy;  at  all  events  I 
cannot  say  it  would  not:  Rex  v.  Keenan  (1913),  28  O.L.R.  441. 

Reference  to  Ex  p.  Bradlaugh  (1878) 3 Q.B.D.  509;  Colonial 
Bank  of  Australasia  v.  Willan  (1874),  L.R.  5 P.C.  417,  443; 
Regina  v.  Washington  (1881),  46  U.C.R.  221;  Rex  v.  Cook  (1908), 
18  O.L.R.  415;  Ex  p.  Cowan  (1904),  9 Can.  Crim.  Cas.  454; 
Ex  p.  Roy  (1907),  12  Can.  Crim.  Cas.  533;  Rex  v.  Carter  (1916), 
26  Can.  Crim.  Cas.  51. 

The  motion  will,  therefore,  be  dismissed,  but  I do  not  consider 
it  a case  for  any  order  being  made  as  to  costs. 

[Affirmed  by  the  First  Divisional  Court  of  the  Appellate  Division  on  the 
3rd  April,  1-917.  The  reasons  for  the  judgment  of  the  Court  will  be  reported 
in  due  course.] 


[APPELLATE  DIVISION.] 

Re  Town  of  Alliston  and  Town  of  Trenton. 

Municipal  Corporations — Bonus  to  Manufacturing  Business — By-law — “ Busi- 
ness Established  elsewhere  in  Ontario ” — Municipal  Act,  R.S.O.  1914 > ch. 

192,  sec.  396  (c) — Question  of  Fact. 

Held,  affirming  the  judgment  of  Hodgins,  J.A.,  38  O.L.R.  341,  that  the  bonus 
by-law  of  the  town  of  T.  was  within  the  curtailing  provisions  of  clause  (c) 
of  sec.’  396  of  the  Municipal  Act,  R.S.O.  1914,  cti.  192;  the  question  was 
entirely  one  of  fact — whether  the  business  to  be  carried  on  in  T.,  which 
the  by-law  was  intended  to  promote  and  aid,  included  the  business  which 
had  been  carried  on  in  A.  — and,  that  question  being  determined  in  the 
affirmative,  the  by-law  was  invalid. 

Appeal  by  the  Corporation  of  the  Town  of  Trenton  from  the 
order  of  Hodgins,  J.A.,  38  O.L.R.  341. 

February  12  and  13.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell  and  Lennox,  JJ.,  and  Ferguson,  J.A. 

I.  F.  Hellmuth,  K.C.,  for  the  appellants,  argued  that  the  busi- 
ness which  the  appellants  were  to  aid  by  bonus  was  not  identical 
with  that  carried  on  at  Alliston.  Therefore  clause  (c)  of  sec.  396 
of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  did  not  apply.  The 
business  proposed  to  be  carried  on  in  Trenton  would  be  different 
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in  character  from  and  greater  in  quantity  than  the  Alliston  busi- 
ness. In  other  words,  it  would  not  be  the  same  business,  but 
a new  industry.  The  legal  separation  between  the  Syracuse  com- 
pany and  the  Alliston  company  was  complete.  The  statute  only 
prohibits  bonusing  those  businesses  which  are  carried  on  by  the 
same  person  or  by  those  who  in  some  way  derive  title  through 
him  or  can  be  legally  identified  with  him.  This  was  not  the  case 
here:  Okura  cfc  Co.  Limited  v.  Forsbacka  Jernverks  Aktiebolag, 
[1914]  1 K.B.  715. 

W.  A.  J.  Bell,  K.C.,  for  the  Corporation  of  the  Town  of 
Alliston,  respondents,  contended  that  the  proposed  Trenton  busi- 
ness and  the  Alliston  business  were  the  same,  and  that  therefore 
the  by-law  should  be  quashed,  as  coming  within  the  prohibition 
of  clause  (c)  of  sec.  396:  Re  Village  of  Markham  and  Town  of 
Aurora  (1902),  3 O.L.R.  609;  Re  Black  and  Town  of  Orillia  (1913), 
5 O.W.N.  67,  25  O.W.R.  17.  The  proposed  factory  in  Trenton 
was  to  be  carried  on  by  the  persons  who  carried  on  and  still  carry 
on  the  Alliston  business,  which  latter  enterprise  Was  a branch  of  the 
Syracuse  company,  just  as  the  Trenton  factory  would  be.  The 
statute  would  be  useless  if  only  the  legal  entity  of  the  companies 
were  to  be  considered.  The  Trenton  business  may  be  more  exten- 
sive, but  it  will  include  the  business  done  in  Alliston. 

Hellmuth,  in  reply. 


Meredith,  C.J.C.P.  (at  the  conclusion  of  the  argument)': — 
As  my  brother  Ferguson  has  pointed  out,  municipal  councils  have 
not  an  inherent  right  to  aid  industries  at  the  cost  of  the  munici- 
pality. They  have  only  that  power  which  the  Legislature  by 
statute  has  conferred  upon  them. 

The  Legislature  has  conferred  upon  municipal  councils  the 
power  of  promoting  manufactures,  and  some  other  industries,  in 
their,  or  in  an  adjacent,  municipality  by  aiding  them  in  the  manner 
provided  for  in  sec.  396  of  the  Municipal  Act;  such  aid,  what- 
ever its  form  may  be,  being  named,  by  the  enactment,  a “ bonus.” 
The  general  power  conferred  by  this  section  is,  however,  cur- 
tailed by  several  of  its  sub-sections;  and  the  sole  question  upon 
which  the  parties  to  this  appeal  now  differ,  and  which  they  desire 
to  have  determined,  is  whether  the  by-law  in  question  is  within 
the  curtailing  provisions  of  clause  (c),  which  is  in  these  words: 
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“No  by-law  shall  be  passed  granting  a bonus  in  respect  of  a busi- 
ness established  elsewhere  in  Ontario,  or  which  has  been  removed 
to  the  municipality  from  another  municipality  in  Ontario,  whether 
the  business  is  to  be  carried  on  by  the  same  person  or  by  a person 
deriving  title  or  claiming  through  or  under  him  or  otherwise  or 
by  such  person  in  partnership  with  another  person  or  by  a joint 
stock  company  or  otherwise.” 

And  that  question  is  in  this  case  entirely  one  of  fact:  whether 
the  business  to  be  carried  on  in  Trenton,  which  the  by-law  in 
question  is  intended  to  promote  and  aid,  includes  the  business 
which  has  been  carried  on  in  Alliston. 

I can  come  to  no  other  conclusion  upon  that  question  of  fact, 
than  that  it  does;  that  the  business  wThich  was  carried  on  in 
Alliston  is  to  be  withdrawn  from  Alliston  and  carried  on  as  part, 
at  least,  of  the  business  to  be  carried  on  in  Trenton,  in  accord- 
ance with  provisions  of  the  by-law  in  question. 

All  the  business  of  the  Benedict  Syracuse  company  in  this 
Province  has  been  done  through  the  Alliston  concern;  it  was  for 
that  purpose  only  that  this  concern  was  established;  and  it  was 
established  under  an  agreement  with  the  Syracuse  company  that 
it  should  be  so  done. 

The  powers  conferred  upon  the  Benedict  Proctor  concern  were 
of  the  widest  character,  including  all  that  the  proposed  establish- 
ment at  Trenton  is  to  do.  The  Alliston  establishment  has  been 
treated  and  advertised  by  the  Syracuse  company  as  one  of  their 
factories,  and  in  the  books  of  the  Alliston  establishment  it  is 
recorded  that  it  was  considered  by  all  concerned  in  it  to  be  in 
a satisfactory  and  prosperous  condition  when  the  Trenton  bait 
was  held  out  and  taken.  Now  all  that  is  to  come  to  an  end — 
gloss  it  over  as  you  will — because  of  the  Trenton  bonus. 

That  being  so,  it  seems  to  me  that  the  case  is  well  within  the 
curtailing  effect  of  clause  (c) ; it  is  in  the  teeth  of  that  legislation, 
which  is  of  a wide  character — “whether  the  business  is  to  be 
carried  on  by  the  same  person  ...  or  otherwise” — the  busi- 
ness is  the  criterion. 

It  may  be  that  the  Syracuse  company  intend  to  extend  their 
business  in  Ontario,  to  do  business,  in  character  as  well  as  quan- 
tity, different  and  greater  than  they  have  done  at  “our  factory” 
in  Alliston,  and  it  may  well  be  that  they  may  carry  on  such 
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extended  business  in  Trenton,  promoted  and  aided  by  a “ bonus 
by-law.”  But,  if  they  include  the  business  to  be  done  in  Alliston 
with  that  to  be  done  in  Trenton,  so  that  the  bonus  covers  each 
inseparably,  the  whole  by-law  is  vitiated.  That  they  intend  to  do; 
they  intend  to  do  all  their  business'  in  this  Province  through 
the  Trenton  establishment,  and  withdraw  altogether  from  Alliston 
that  business  which  hitherto  has  been  done  through  the  Alliston 
establishment  solely. 

It  is  public  rights  only  that  are  concerned;  the  Syracuse  com- 
pany may  carry  on  business  at  Trenton  or  anywhere,  and  may 
cease  to  carry  on  business  at  Alliston  or  anywhere  else,  but  the 
public  interests  will  not  permit  a municipality  to  give  public  bene- 
fits to  them  as  an  inducement  to  leave  one  municipality  and  go 
to  another  in  this  Province. 

I agree  with  Hodgins,  J.A.,  in  his  ruling  that  the  by-law  is 
invalid,  and  so  would  dismiss  the  appeal. 

Riddell,  J.: — I agree.  I thought  at  first  that  possibly  some 
question  of  law  might  arise,  but  I am  satisfied  now  that  the  ques- 
tion is  one  of  fact.  Upon  the  evidence,  and  particularly  upon 
the  letters  read  to  us  by  Mr.  Bell,  there  seems  to  be  no  doubt 
that  the  business  which  has  been  bonused  by  Trenton  is  the  same 
business  that  is  carried  on  in  Alliston. 

Lennox,  J.,  and  Ferguson,  J.A.,  concurred. 


Appeal  dismissed  with  costs. 
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[JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL.] 
Wood  v.  Haines. 


1917 
Jan.  25. 


Appeal — Questions  of  Fact — Evidence — Credibility  of  Witnesses — Documentary 
Evidence — Finding  of  Trial  Judge — Reversal  by  Appellate  Division — 
Restoration  by  Judicial  Committee — Principal  and  Agent — Fiduciary  Agent 
— Misapplication  of  Moneys. 

It  must  be  an  extraordinary  case  in  which  an  appellate  tribunal  can  accept 
the  responsibility  of  differing  as  to  the  credibility  of  witnesses  from  the 
trial  Judge  who  saw  and  watched  them. 

In  this  case — one  of  payment  by  the  plaintiff  to  the  defendant,  as  his  fiduciary 
agent,  of  a sum  of  $29,000,  which  the  latter  misapplied — there  was  at  the 
trial  a direct  conflict  of  evidence1  between  the  plaintiff  and  the  defendant; 
the  trial  Judge,  who  saw  both  witnesses,  believed  the  plaintiff,  and  found 
all  the  issues  in  his  favour.  Upon  the  defendant’s  appeal,  the  provincial 
appellate  Court,  relying  upon  discrepancies  between  testimony  given  by 
the  plaintiff  on  examination  for  discovery  and  testimony  he  gave  at  the 
trial,  and  upon  documentary  evidence,  concluded  that  the  trial  Judge  was 
wrong  in  his  viewr  of  the  evidence  and  in  his  opinion  as  to  the  credibility 
of  the  witnesses,  and  that  the  plaintiff  had  failed  to  make  out  his  case. 
Upon  a further  appeal  by  the  plaintiff’s  executors — the  plaintiff  having 
died — the  Judicial  Committee  held,  that  there  wras  nothing  in  the  docu- 
mentary evidence  to  throw  doubt  upon  the  plaintiff’s  story,  and  the  judg- 
ment of  the  trial  Judge  should  not  have  been  reversed. 

Judgment  of  the  First  Divisional  Court  of  the  Appellate  Division  in  Johnston 
v.  Haines  (1916),  10  O.W.N.  46,  reversed,  and  judgment  of  Lennox,  J., 
8 O.W.N.  551,  restored. 


An  appeal  by  Mary  Wood  and  others,  executors  of  James 
Johnston,  the  original  plaintiff,  from  the  judgment  of  the  First 
Divisional  Court  of  the  Appellate  Division,  Johnston  v.  Haines 
(1916),  10  O.W.N.  46,  reversing  the  judgment  of  Lennox,  J., 
8 O.W.N.  551,  and  dismissing  the  action. 


The  appeal  was  heard  by  a Board  composed  of  Viscount 
Haldane,  Lord  Parker  of  Waddington,  and  Lord  Wrenbury. 
P.  O.  Lawrence,  K.C.,  and  W.  J . Elliott,  for  the  appellants. 

D.  L.  McCarthy,  K.C.,  for  the  defendant,  respondent. 


January  25.  The  judgment  of  the  Board  was  delivered  by 
Lord  Wrenbury: — This  is  an  appeal  against  the  judgment 
of  the  Appellate  Division  of  the  Supreme  Court  of  Ontario,  which 
set  aside  the  judgment  of  the  trial  Judge  and  dismissed  the  action. 
The  action  was  brought  to  recover  a sum  of  $29,000  paid  by  one 
James  Johnston  to  the  respondent,  Haines,  under  certain  six 
transactions  to  be  presently  mentioned,  and  interest  upon  the 
amount.  Johnston  has  died  pending  the  action.  The  appellants 
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are  his  executors.  The  transactions  in  question  took  place 
between  the  year  1906  and  the  summer  of  1908.  The  action 
was  commenced  on  the  4th  December,  1914;  but  no  question 
is  raised  upon  the  Statute  of  Limitations.  Their  Lordships 
Lord  Wrenbury.  hold,  and  the  respondent  does  not  dispute,  that  he  stood  towards 
the  original  plaintiff  in  the  position  of  a fiduciary  agent,  so  that 
no  question  upon  the  statute  arises. 

The  first  transaction  was  one  in  which  the  plaintiff  paid  to 
the  defendant  a sum  of  $2,000  as  his  subscription  for  stock  in  a 
company  which  the  defendant  represented  to  the  plaintiff  that 
he  was  organising,  to  be  known  as  the  British-American  Sign 
Company  (Limited).  The  other  five  transactions  had  to  do  with 
a company  called  the  Canadian  Forty-mile  Gold  Dredging 
Company  Limited,  whose  shares  were  $100  each.  This  company 
was  reorganised  by  the  name  of  the  Consolidated  Gold  Dredging 
Company  of  Alaska,  whose  shares  were  of  $10  each.  The  appel- 
lants’ case  is,  that  in  the  second,  third,  fifth,  and  sixth  transactions 
the  defendant,  representing  himself  to  be  the  agent  of  the  company, 
offered,  as  the  local  phrase  is,  to  sell  him  the  company’s  stock  on 
behalf  of  the  company,  or,  as  it  would  be  expressed  in  this  country, 
asked  him  to  take  an  allotment  of  shares  in  the  company  and 
pay  the  company  the  subscription  price.  The  appellants’  case 
further  is,  that  in  the  fourth  transaction  the  defendant  repre- 
sented that  one  William  John  Smith,  who  was  a large  shareholder 
in  the  company,  was  in  difficulties  and  wanted  to  dispose  of  his 
shares,  and  induced  the  plaintiff  to  buy  from  Smith  (as  he  sup- 
posed) 1,000  shares  of  $10  each  at  $6  a share,  paying  a sum  of 
$6,000. 

As  regards  the  first  transaction,  the  appellants  say  that  the 
$2,000  were  paid  to  the  defendant  for  a defined  purpose,  as  above 
stated;  that  the  defendant  did  not  use  the  money  for  that  purpose, 
but  appropriated  it  to  his  own  use  and  applied  it  towards  the 
purchase  of  a bankrupt  business  which  had  been  carried  on  by  a 
firm  theretofore  trading  as  the  British-American  Sign  Company. 
As  regards  the  other  fivfe  transactions,  the  appellants  say  that  the 
moneys  paid  by  the  original  plaintiff  to  the  defendant  for  the 
purchase  from  the  company  of  the  company’s  stock,  or  the 
purchase  from  Smith  of  Smith’s  stock,  as  the  case  may  be,  were 
not  so  applied,  but  were  appropriated  by  the  defendant  to  his 
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own  use,  and  shares  of  the  defendant  himself  were  transferred  to 
the  original  plaintiff  in  pretended  performance  of  the  obligation 
towards  the  plaintiff. 

The  trial  Judge  found  all  the  issues  in  favour  of  the  plaintiff. 
There  is  a direct  conflict  of  evidence  between  the  plaintiff  (who 
was  then  alive  and  gave  evidence)  and  the  defendant.  The  trial 
Judge,  who  saw  both  witnesses,  .has  believed  the  plaintiff,  and  as 
to  the  defendant  has  said:  u Concurrent  documentary  evidence 
is  invaluable  where  it  can  have  but  one  meaning,  but,  subject 
to  this,  I attach  no  value  to  the  defendant’s  evidence.  Un- 
scrupulous, dishonest,  and  untruthful,  is  the  opinion  I have  of 
him  after  listening  to  his  evidence,  carefully  noting  his  demeanour, 
and  asking  two  or  three  questions  myself ; and  that  he  gave  rein 
to  his  peculiar  qualifications  for  bringing  about  the  transactions 
complained  of,  and  substantially  as  the  plaintiff  alleges,  I have 
no  doubt  whatever.” 
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In  the  Appellate  Division,  Meredith,  C.J.O.,  in  a long  and 
careful  judgment,  relies  upon  discrepancies  between  evidence 
given  by  the  plaintiff  in  his  examination  on  discovery  and  evidence 
he  gave  at  the  trial,  and  upon  documentary  evidence  found  in  the 
certificates  and  other  documents  relating  to  the  matter,  as  leading 
to  the  conclusion  that  the  trial  Judge  was  wrong  in  his  view  of 
the  evidence  and  in  his  opinion  as  to  the  credibility  of  the  wit- 
nesses, and  that  the  plaintiff  failed  to  make  out  his  case.  Their 
Lordships  have  heard,  with  immaterial  short  exceptions,  the 
whole  of  the  evidence  in  this  case  read,  and  are  therefore  in  a 
position  as  favourable  as  was  the  Appellate  Division  for  forming 
an  opinion  in  this  matter.  They  are  not  impressed  by  the 
discrepancies  to  which  allusion  is  made.  It  is  to  their  minds 
plain  that  the  plaintiff,  under  the  stress  of  cross-examination, 
was  led  to  say,  for  instance,  that  he  made  this  or  that  mistake, 
when  in  fact  he  had  made  no  mistake  at  all.  They  see  no  reason 
to  doubt  that  the  plaintiff  was  telling  a truthful  story.  In  this 
they  agree  with  the  trial  Judge.  As  regards  the  defendant,  if 
it  were  for  their  Lordships  to  form  an  original  opinion  as  to 
whether  he  is  to  be  believed  or  not,  they  would  not  hesitate,  after 
reading  Ins  cross-examination  throughout,  to  say  that  the  finding 
of  the  trial  Judge  as  to  his  credibility  is  right.  But  the  above  is 
not  the  right  way  to  proceed  in  a case  where  the  only  question 
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is  one  as  to  the  credibility  of  witnesses.  It  must  be  an  extra- 
ordinary case  in  which  the  appellate  tribunal  can  accept  the 
responsibility  of  differing  as  to  the  credibility  of  witnesses  from 
the  trial  Judge  who  has  seen  and  watched  them,  whereas  the 
appellate  Judge  has  had  no  such  advantage. 

In  the  case  of  documentary  evidence,  no  doubt,  the  case  is 
otherwise.  Their  Lordships,  however,-  cannot  find  in  the  docu- 
ments anything  to  throw  doubt  upon  the  story  which  the  plaintiff 
tells.  The  documents  are  all  consistent  with  it,  with  the  sole 
exception  of  the  letter  of  the  15th  May,  1913,  if  it  be  an  exception. 
As  regards  that  letter  it  was  obviously  obtained  for  a purpose. 
It  is  in  the  defendant’s  handwriting;  and,  looking  at  the  circum- 
stances under  which  he  procured  the  plaintiff  to  sign  it,  their 
Lordships  regard  it  as  evidence  rather  against  than  in  favour  of 
the  defendant.  An  honest  man  does  not  commonly  come  and 
ask  for  a certificate  of  honesty.  Their  Lordships  believe  the 
story  of  the  plaintiff,  and  not  that  of  the  defendant. 

The  case  then  is  one  of  payment  by  the  plaintiff  to  the  defend- 
ant, as  his  fiduciary  agent,  of  a sum  of  $29,000,  which  the  latter 
has  misapplied.  As  a result,  the  plaintiff  received  certain  shares. 
These  the  appellants  must  return,  so  far  as  they  have  not  been 
already  returned.  The  appeal  must  be  allowed.  The  order 
will  take  the  form  of-  a declaration  that  the  moneys  paid  by  the 
plaintiff  to  the  defendant  were  paid 'to  him  as  the  fiduciary  agent 
of  the  plaintiff,  and  have  been  misapplied;  a declaration  that  the 
defendant  must  account  for  such  moneys  with  interest;  and,  the 
appellants  undertaking  to  return  to  the  defendant  the  shares  not 
already  returned,  judgment  for  the  appellants  for  $39,600.17, 
this  being  the  aggregate  of  the  $29,000  and  interest.  The 
defendant  must  pay  to  the  appellants  the  costs  of  the  action 
in  the  Courts  below  and  before  this  Board.  Their  Lordships 
will  humbly  advise  His  Majesty  accordingly. 
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[APPELLATE  DIVISION.] 
Birdsall  v.  Merritt. 


Negligence — Unlawful  Use  of  Highway — Allowing  Dog  with  Propensity  for 
Barking  at  Horses  to  be  upon  Highway — Scienter — Liability  for  Injury  by 
Horses  Running  away. 

Making  a kennel  or  a lair  for  a dog  upon  a highway  is  not  a lawful  use  of  the 
, highway,  even  though  the  dog’s  owner  is  law  fully  employed  upon  the  high- 
way. 

Where  it  was  found  that  the  defendant’s  dog  had  for  long  had  a mischievous 
propensity  for  and  habit  of  running  after  and  barking  at  horses  and  carriages 
travelling  upon  highways,  and  that  the  defendant  had  long  known  of  such 
propensity  and  habit,  the  defendant  was  held,  liable  in  damages  for  injury 
caused  by  the  running  away  of  horses  frightened  by  the  dog,  so  acting. 

Zumstein  v.  Shrumm  (1895),  22  A.R.  263,  distinguished. 


Appeal  by  the  defendant  from  the  judgment  of  the  Judge  of 
the  County  Court  of  the  County  of  Haldimand  in  favour  of  the 
plaintiff  in  an  action  brought  in  that  Court  and  tried  without  a 
jury. 

The  nature  of  the  action  and  the  findings  of  the  County  Court 
Judge  were  stated  in  his  written  reasons,  in  part  as  follows: — 

The  plaintiff,  a farmer,  was  driving  home  with  his  wife  and 
daughter  on  the  15th  November,  1915,  when  they  passed  some 
men  working  on  a gas-pipe  line;  and,  immediately  afterwards,  a 
dog  belonging  to  the  defendant  ran  out  after  the  plaintiff’s  buggy 
and  barked  several  times,  causing  the  team  to  run  away,  throwing 
the  plaintiff  and  his  wife  and  daughter  out,  injuring  the  plaintiff, 
smashing  the  buggy,  and  injuring  one  of  the  horses;  and  this 
action  is  brought  to  recover  $500  damages,  the  plaintiff  alleging 
that  the  defendant’s  dog  was  of  a mischievous  nature,  to  the 
knowledge  of  the  defendant.  ...  I was  convinced  at  the 
trial,  and  a subsequent  perusal  of  all  the  evidence  has  confirmed 
me  in  the  opinion,  that  it  was  the  dog  running  out  after  the  buggy 
and  barking  that  caused  the  runaway,  and  I so  find.  ...  It 
was  the  natural  fear  of  the  horses  from  the  dog  rushing  out  sud- 
denly and  barking,  and  not  any  exceptional  timidity  or  fault  of 
the  horses,  that  caused  the  runaway.  ...  A question  was 
raised  as  to  the  wife  and  daughter  having  caught  hold  of  the 
lines ; but  there  is  nothing  to  shew  that  it  in  any  way  contributed 
to  the  accident.  They  say  they  caught  hold  at  the  end  of  the 
lines,  behind  where  the  plaintiff  was  holding  them.  There  is  no 


1917 
Feb.  14. 


588 


ONTARIO  LAW  REPORTS. 


[VOL. 


1917 

Birdsall 

V. 

Merritt. 


defence  of  contributory  negligence,  and  nothing  to  shew  that  the 
plaintiff  in  any  way  contributed  to  the  accident.  . . . 

The  defendant  owned  the  dog  for  at  least  two  years  prior  to  the 
accident.  At  least  ten  witnesses  swore  to  the  dog’s  habit  of  run- 
ning out  and  barking  at  teams.  ...  I am  quite  satisfied 
from  the  evidence  that  this  dog  had  the  mischievous  propensity 
(altogether  too  common)  of  racing  out,  running  around,  and 
barking  at  horses  and  buggies,  and  that  the  defendant  knew  of 
this  mischievous  propensity.  . . . 

This  is  not  a case  for  vindictive  or  exemplary  damages.  It  is 
not  shewn  that  the  plaintiff  is  permanently  injured,  and  no  ques- 
tion of  hired  assistanee  is  left  in  doubt.  The  plaintiff  is  entitled 
to  doctor’s  bill,  $54.75;  veterinary  bill,  $7.50;  damage  to  buggy, 
$25;  damage  to  harness,  $8.20;  damage  to  horse,  $25;  besides 
which,  there  is  the  cost  of  nursing  and  assistance,  loss  of  time, 
pain,  suffering,  etc.  I think  the  sum  of  $350  altogether  will  be 
doing  substantial  justice. 

There  will,  therefore,  be  judgment  for  the  plaintiff  for  $350 
and  costs. 


February  14.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell  and  Lennox,  JJ.,  and  Ferguson,  J.A. 

George  Lynch-Staunton,  K.C.,  and  J.  M.  Telford,  for  the  de- 
fendant, appellant,  argued,  first,  that  the  dog  was  rightly  on  the 
highway;  secondly,  that  a man  could  not  be  held  liable  for  any 
noise  made  by  an  animal  owned  by  him  upon  the  highway:  Zum- 
stein  v.  Shrumm  (1895),  22  A.R.  263.  [Meredith,  C.J.C.P.:— 
The  finding  in  that  case  was  that  the  bird’s  manners  were  not 
different  from  those  common  to  the  kind/  and  there  was  no 
finding  that  the  defendant  had  any  knowledge  of  any  mischievous 
propensity  or  habit.]  In  the  third  place,  the  habit  of  running  after 
horses  and  barking  was  not  in  itself  a mischievous  habit,  as  it  is 
natural  for  all  dogs  to  do  this:  HeatKs  Garage  Limited  v.  Hodges, 
[1916]  2 K.B.  370.  Scienter  was  not  established  unless  it  was 
shewn  that  this  habit  had  resulted  in  damage  on  former  occa- 
sions, to  the  knowledge  of  the  owner — and  this  had  not  been 
shewn  here.  In  fact  it  had  been  proved  that  this  dog  was  not 
vicious,  but  quiet. 

H.  Arrell,  for  the  plaintiff,  respondent,  was  not  called  upon. 
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At  the  conclusion  of  the  argument  for  the  appellant,  the  judg- 
ment of  the  Court  was  delivered  by  Meredith,  C.J.C.P. : — I am 
far  from  prepared  to  agree  with  Mr.  Lynch-Staunton  that  the 
defendant’s  dog  was  lawfully  upon  the  highway  during  the  day  on 
which,  or  at  the  time  when,  the  mischief  caused  by  his  being  there 
was  done.  The  purposes  of  a highway  are  to  afford  reasonable 
means  of  traffic  for  all  persons  and  things  lawfully  entitled  to 
use  them.  Making  a kennel  or  a lair  for  a dog  upon  it  is  far 
removed  from  any  kind  of  lawful  use  of  it,  even  though  the  dog's 
owner  might  be  lawfully  employed  upon  the  highway  all  the  time 
that  the  dog  might  be  so  kennelled  or  laired  there. 

The  cases  decided  in  England,  such  as  Heath's  Garage  Limited 
v.  Hodges , [1916]  2 K.B.  370,  have  to  be  looked  at  in  the  light  of 
the  legislation  of  this  Province,  such  as  that  which  provides  that 
“the  owner  of  any  animal  not  permitted  to  run  at  large  by  the 
by-laws  of  the  municipality  shall  be  liable  for  any  damage  done  by 
such  animal,  although  the  fence  enclosing  the  premises  of  the 
complainant  was  not  of  the  height  required  by  such  by-laws:” 
the  Pounds  Act,  R.S.O.  1914,  ch.  247,  §ec.  3.  And  see  also  the 
Line  Fences  Act,  R.S.O.  1914,  ch.  259,  and  the  Municipal  Act, 
R.S.O.  1914,  ch.  192,  sec.  399,  sub-secs.  28  to  32.  But  this  case 
does  not  depend  upon  any  such  question  as  that.  The  appeal 
fails  upon  another,  and,  as  it  seems  to  me,  a very  plain,  ground. 

The  trial  Judge  saw  and  heard  all  the  witnesses.  The  case 
was  well  fought  out,  and  all  that  could  be  said  on  each  side  was 
said  before  him,  and  he  found,  as  facts  well-proved,  that  the  dog  in 
question  had  long'  had  a mischievous  propensity  for  and  habit  of 
running  after  and  barking  at  horses  and  carriages  travelling  upon 
the  highways,  and  that  the  defendant  had  long  known  of  such 
propensity  and  habit;  and  of  the  dangers  and  injuries  which  it 
might  cause;  and  the  evidence  at  the  trial,  abundantly,  in  my 
judgment,  supports  such  findings. 

To  my  mind  it  was  clearly  proved  that  the  dog  was  one  of  that 
too  common  mischievous  character,  the  danger  of  which  was  not 
only  proved,  but  is  indeed  a tiling  of  common  knowledge.  It  is 
common  knowledge  that  a barking  and  pursuing  dog  is  one  of  the 
most  dangerous  and  most  annoying  things  that  drivers  upon  high- 
ways meet  with  and  too  frequently  suffer  from.  This  dog  had  for 
years  exhibited  this  mischievous  disposition,  so  that  his  master 
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must  have  known  of  it;  and,  besides,  it  was  well-proved  and  found 
that  he  did.  But  I am  unable  to  find  any  evidence  of  any  attempt 
to  break  the  dog  from  it;  not  a difficult  task.  On  the  contrary,  he 
took  and  kept  the  dog  with  him  all  day  long  upon  the  highway, 
where  he  would  have  the  greatest  opportunity  of  displaying  his 
bad  character.  And  then  and  there  the  dog,  following  and  bark- 
ing at  the  plaintiff’s  horses  and  waggon,  caused  the  injury  to  the 
plaintiff  for  which  he  has  been  awarded  reasonable  damages — 
damages  which  the  defendant  must  have  known,  as  every  one 
else  does,  not  only  might  be,  but  very  likely  would  be,  directly 
caused  by  the  mischievous  habit  of  his  dog. 

The  case  of  Zumstein  v.  Shrumm,  22  A.R.  263,  relied  upon  by 
Mr.  Lynch-Staunton,  has  no  application  to  this  case — no  mis- 
chievous propensity  or  habit  was  found  to  have  caused  the  in- 
juries or  to  have  existed  in  the  bird. 

We  are  all  clearly  of  opinion  that  the  appeal  should  be  dis- 
missed. 


[IN  CHAMBERS.] 


Parsons  v.  Hancock. 


Arrest— Ex  Parte  Order  for — Fraudulent  Debtors  Arrest  Act,  R.S.O.  1914,  ch. 
83,  sec.  3 — Affidavits — Failure  to  Shew  Cause  of  Action  for  $ 100 — Order 
Set  aside  as  Improvident — Practice — Power  to  Rescind  ex  Parte  Order- — 
Rule  217 — Failure  to  Shew  Facts  and  Circumstances  Indicating  Intention 
to  Abscond — Non-disclosure  of  Material  Facts. 

The  provisions  of  sec.  3 of  the  Fraudulent  Debtors  Arrest  Act,  R.S.O.  1914, 
ch.  83,  requiring  that,  before  an  order  for  arrest  can  be  made,  the  plaintiff 

. shall  by  affidavit  shew  “to  the  satisfaction  of  a Judge  . . . that  he 

has  a cause  of  action  against  a person  liable  to  arrest  to  the  amount  of 
not  less  than  $100,”  must  be  strictly  complied  with. 

Review  of  the  authorities. 

An  order  for  arrest  was  granted  on  the  affidavit  of  the  plaintiff,  stating 
(para.  1)  that  he  had  brought  an  action  for  $10,000  damages  and  making 
the  writ  of  summons  an  exhibit.  The  claim  endorsed  on  the  writ  men- 
tioned no  amount  of  damages.  In  para.  2 he  stated  that  he  had  instructed 
his  solicitor  to  claim  $10,000  damages  against  the  defendant  for  enticing 
away  and  harbouring  his  (the  plaintiff’s)  wife;  and  made  the  statement 
of  claim  an  exhibit.  The  amount  of  damage  sustained  was  not  shewn, 
and  no  facts  were  shewn  upon  which  the  Judge  could  form  an  opinion. 
The  affidavit  of  the  plaintiff’s  solicitor  was  also  filed,  but  it  did  not  deal 
with  the  cause  of  action: — 

Held,  that  the  order  must  be  vacated  as  having  been  made  improvidently 
and  contrary  to  the  statute. 

Held,  also,  that  under  Rule  217  a Judge  has  power  to  rescind  any  ex  parte 
order. 
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Damer  v.  Busby  (1871),  5 P.R.  356,  must  be  read  in  the  light  of  this  change 
in  the  practice. 

Held,  also,  that  the  order  was  liable  to  attack  upon  the  defective  nature  of 
the  material,  in  so  far  as  it  attempted  to  shew  the  defendant’s  intention 
to  abscond.  Rule  293  applies  to  an  application  for  an  order  for  arrest; 
and,  if  the  facts  are  not  within  the  knowledge  of  the  deponent,  he  must, 
stating  his  belief,  shew  the  grounds  thereof  ; and,  according  to  sec.  3 of  the 
statute,  he  must  not  only  express  his  belief  in  the  intention  to  abscond, 
but  must  satisfy  the  Judge  that  there  is  good  ground  for  the  belief,  by  dis- 
closing “facts  and  circumstances”  that  in  the  opinion  of  the  Judge  justify 
this  belief. 

Held,  also,  that  the  plaintiff  had  not  made  that  full  disclosure  of  all  the 
material  facts  and  circumstances  wrhich  is  in  fairness  required  of  a party 
obtaining  an  ex  parte  order. 


Motion  by  the  defendant  for  an  order  setting  aside  an  order 
made  on  the  9th  February  by  the  Judge  of  the  County  Court  of 
the  County  of  Halton,  under  the  Fraudulent  Debtors  Arrest  Act, 
R.S.O.  1914,  ch.  83,  directing  the  arrest  of  the  defendant  and  that 
he  be  held  to  bail  in  $1,500;  and,  in  the  alternative,  for  the  dis- 
charge of  the  defendant  under  sec.  25  of  the  Act.* 


February  17.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

H.  S.  White,  for  the  defendant. 

J . A.  E.  Braden,  for  the  plaintiff. 

February  19.  Middleton,  J.: — The  material  on  which  the 
order  was  granted  was  an  affidavit  of  the  plaintiff  and  an  affidavit 
of  his  solicitor. 

The  plaintiff’s  affidavit  states  that  he  has  brought  an  action 
“for  $10,000  damages,”  and  the  writ  of  summons  is  made  an 
exhibit.  The  claim  on  the  writ  mentions  no  amount  of  damages. 

The  second  paragraph  of  the  affidavit  states:  “I  instructed 

* 25. — (1)  A person  arrested  upon  an  order  for  arrest  may  apply  to  the 
Court  or  a Judge  for  an  order  that  he  be  discharged  out  of  custody;  and 
the  Court  or  Judge,  subject  to  appeal,  may  make  such  order  thereon  as 
may  seem  just. 

(2)  A Judge  of  a County  Court  making  an  order  for  arrest,  whether 
in  the  Supreme  Court  or  in  his  own  Court,  shall,  in  respect  to  such  order 
and  the  arrest  made  thereupon,  possess  all  the  powers  of  a Judge  of  the 
Supreme  Court  under  this  section,  and  ma}^  in  like  manner,  on  application 
to  him,  order  the  defendant  to  be  discharged  out  of  custody,  or  make  such 
order  therein  as  to  him  seems  just. 

(3)  Any  such  order  made  by  a Judge  of  a County  Court  may  be  dis- 
charged or  varied  by  a Divisional  Court. 
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my  solicitor  to  claim  $10,000  damages  against  the  defendant  for 
having  induced,  persuaded,  incited,  and  enticed  my  wife,  Emily 
Parsons,  to  depart  and  remain  absent  from  me,  and  further  for 
wrongfully  harbouring  my  said  wife  after  she  had  left  me  and 
for  refusing  to  deliver  her  up  or  allow  her  to  return.”  The  state- 
ment of  claim  is  then  made  an  exhibit. 

This  is  all  the  plaintiff  says  as  to  his  cause  of  action. 

The  solicitor,  in  his  affidavit,  after  setting  out  certain  facts 
as  to  the  issue  of  the  writ  and  service  of  the  statement  of  claim 
and  a search  in  the  registry  office,  and  information  as  to  the 
defendant’s  intention  to  leave  Ontario,  states  his  belief  that  the 
defendant  will,  unless  apprehended,  leave  Ontario,  “and  thereby 
defeat  the  plaintiff  in  the  prosecution  of  his  claim,  which,  in  my 
opinion,  is  a just  one.” 

What  the  statute  (sec.  3)  requires  before  an  order  for  arrest 
can  be  made  is,  in  the  first  place,  that  the  plaintiff  shall  by 
affidavit  shew  “to  the  satisfaction  of  a Judge  . . . that  he 

has  a cause  of  action  against  a person  liable  to  arrest  to  the 
amount  of  not  less  than  $100.” 

It  has  always  been  held  that  this  provision  of  the  Act  must 
be  most  strictly  complied  with.  It  is  not  enough  for  the  plaintiff 
to  state  in  general  terms  that  the  defendant  is  indebted  to  him — 
he  must  not  swear  in  any  general  way  to  a conclusion  of  law, 
but  must  set  forth  the  facts  and  circumstances  which  give  rise 
to  his  cause  of  action,  fully  and  circumstantially,  so  as  to  enable 
the  Court  to  form  its  own  opinion  as  to  its  existence,  and  so  as 
to  enable  an  indictment  for  perjury  to  be  laid  if  it  should  turn 
out  that  no  cause  of  action  existed:  Handley  v.  Franchi  (1866), 
L.R,  2 Ex.  34. 

In  Bennett  v.  Dawson  (1828),  4 Bing.  609,  the  full  Court  laid 
down  the  rule  that  the  affidavit  must  be  so  clear  and  circum- 
stantial as  to  enable  perjury  to  be  assigned;  and  in  the  next 
year  the  same  Court  in  Hughes  v.  Brett  (1829),  6 Bing.  239, 
reiterated  this  principle,  Tindal,  C.J.,  saying  (p.  241):  “If  the 
Court  can  see  that  there  is  a sufficient  debt  existing,  that  it  is 
alleged  with  sufficient  precision  to  save  the  defendant  from  being 
arrested  a second  time  for  the  same  cause,  and  that  perjury  can 
be  assigned  on  the  affidavit,  all  has  been  done  that  can  reasonably 
be  required.” 
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“ Affidavits  to  hold  to  bail  must  be  clear  and  distinct,  and 
must  aver  whatever  is  necessary  to  shew  the  plaintiffs  right  of 
action:”  per  Vaughan,  B.,  in  Townsend  v.  Burns  (1832),  2 Cr. 
& J.  468,  471. 

As  pointed  out  in  Archbold’s  Common  Law  Practice,  14th  ed., 
p.  1465,  it  would  not  be  safe  to  deprive  a defendant  of  his  liberty, 
without  calling  on  the  plaintiff  to  shew  his  right  to  sue. 

When  the  plaintiff’s  claim  is  for  unliquidated  damages,  he 
must  nevertheless  comply  with  the  statute,  and  must  shew  not 
only  his  cause  of  action  but  that  his  claim  is  “to  the  amount  of 
not  less  than  $100.” 

Manifestly  this  is  no  easy  task.  Archbold  (p.  1453)  speaks  of 
the  order  to  hold  to  bail  being  “sometimes  granted  in  actions  for 
criminal  conversation,  and  in  actions  for  scandalum  magnatum, 
where  it  was  apparent  the  damages  would  exceed  the  bailable 
amount.”  The  cases  cited  are  all  very  old  and  do  not  throw 
much  light  upon  the  question. 

Bullock  v.  Jenkins  (1850),  20  L.J.Q.B.  90,  was  an  action  for 
criminal  conversation,  and  in  the  affidavit  the  facts  and  circum- 
stances were  set  out  at  length,  and  it  was  held  that  these  facts 
and  circumstances  justified  the  Judge  in  coming  to  the  conclu- 
sion that  the  plaintiff  had  a good  cause  of  action,  and  that  his 
damages  exceeded  the  amount  named  in  the  statute. 

Here,  the  plaintiff,  on  this  branch  of  the  case,  has  failed  to 
comply  with  the  requirements  of  the  statute.  He  has  not  said 
anything  to  shew  the  cause  of  action.  He  simply  states  his 
instructions  to  hjs  solicitor  to  sue  for  $10,000,  and  exhibits  the 
writ  and  statement  of  claim. 

The  amount  of  damage  sustained  is  not  in  any  way  shewn, 
and  no  facts  are  shewn  upon  which  the  Judge  could  form  any 
opinion.  In  a later  clause  of  the  affidavit  the  plaintiff  speaks  of 
what  he  has  been  told  by  his  wife,  “who  is  now  living  with”  him. 
Whether  the  absence  from  him  was  for  a year  or  an  hour  is  not 
shewn. 

Upon  this  ground,  the  order  must  be  vacated,  as  having  been 
made  improvidently  and  contrary  to  the  statute. 

Some  confusion  appears  to  exist  as  to  the  practice.  In  Damer 
v.  Busby  (1871),  5 P.R.  356,  it  was  held  that  an  order  for  arrest 
could  not  be  rescinded  in  Chambers,  but  only  by  the  Court,  but 
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that  a motion  for  discharge  (under  the  provision  now  found  in 
sec.  25)  might  be  made  upon  new  material  shewing  that  there 
was  no  intention  to  abscond. 

The  inconvenience  and  injustice  following  upon  the  conclusive 
effect  of  an  ex  parte  order,  against  which  there  was  no  power  to 
relieve  save  upon  an  appeal  or  an  application  to  the  Court  in 
term,  was  emphasised  in  McNabb  v.  Oppenheimer  (1885),  11  P.R. 
214;  and  in  1888  a Rule  was  passed,  which  now  survives  as 
Rule  217,  giving  to  a Judge  power  to  rescind  any  ex- parte  order. 
Damer  v.  Busby  must  be  read  in  the  light  of  this  change  in  the 
practice. 

The  order  in  question  was  also  liable  to  attack  upon  the  defec- 
tive nature  of  the  material,  in  so  far  as  it  attempted  to  shew 
an  intention  to  abscond : Rule  293*  applies  to  an  application  for  an 
order  for  arrest.  So  far  as  practicable,  the  deponent  should  only 
state  facts  within  his  own  knowledge.  The  .only  exception  per- 
mitted is  upon  interlocutory  motions,  where  statements  as  to 
belief  are  admitted  when  the  ground  of  the  belief  is  given. 

The  statute  (sec.  3)  requires  not  merely  the  belief  of  the  de- 
ponent, but  that  the  plaintiff  shall  shew  “such  facts  and  circum- 
stances as  satisfy  the  Judge  that  there  is  good  and  probable  cause  for 
believing”  that  the  defendant  is  about  to  abscond.  The  deponent 
must  express  his  own  belief  in  the  intention  to  abscond,  and  is, 
in  addition,  required  to  satisfy  the  Judge  that  there  is  good  ground 
for  the  belief,  by  disclosing  “facts  and  circumstances”  that  in 
the  opinion  of  the  Judge  justify  this  belief. 

Having  dealt  with  the  order  upon  the  first  point,  I do  not 
need  to  point  out  how  far  short  of  this  the  present  material  falls. 

Upon  another  matter  I feel  called  upon  to  make  some  com- 
ment. All  ex  parte  motions  call  for  the  fullest  disclosure  upon 
the  part  of  the  applicant.  It  is  not  enough  that  all  that  is  said 
is  true.  The  whole  truth  ought  to  be  told.  Everything  within 
the  knowledge  of  the  applicant  which  ought  to  be  before  the 
Court  to  enable  it  to  form  an  opinion  upon  the  propriety  of  the 
order  sought  should  be  disclosed.  When  both  parties  are  before 

*293  Affidavits  shall  be  confined  to  the  statement  of  facts  within  the 
knowledge  of  the  deponent,  but  on  interlocutory  motions  statements  as  to  his 
belief,  with  the  grounds  thereof,  may  be  admitted. 
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the  Court  each  is  in  a position  to  defend  himself  and  to  present 
the  facts  that  he  regards  as  material.  When  one  party  alone  is 
heard,  it  is  essential  that  there  shall  be  the  fairest  and  fullest 
disclosure.  “An  ex  parte  statement”  has  too  often  come  to  be 
regarded  as  a partisan  and  unfair  statement.  This  is  not  as  it 
should  be.  “An  ex  parte  statement”  upon  any  motion  in:  Court 
should  be  characterised  by  its  fairness.  An  ex  parte  injunction 
will  be  set  aside  upon  any  suppression  of  the  truth  or  upon  any 
suggestion  of  falsehood,  and  the  same  rule  applies  to  all  ex  parte 
orders. 


Middleton,  J. 

1917 


Parsons 

v. 

Hancock. 


Here  some  proceedings  had  been  taken  against  the  defendant 
in  connection  with  the  matters  giving  rise  to  the  action,  and  the 
defendant  was  arrested.  He  has  given  bail — the  magistrate  has 
postponed  the  trial  four  times,  though  the  defendant  was  present 
and  ready  with  his  witnesses  to  proceed  with  the  trial  on  two 
occasions. 

On  the  8th  February,  the  day  before  the  arrest  was  ordered, 
a conference  was  held  between  the  solicitors  for  both  parties,  at 
which  the  defendant  was  present,  looking  to  a settlement  of  the 
action.  The  plaintiff  and  his  wife  were  in  the  same  office,  but 
not  actually  present  at  the  conference.  The  defendant  refused 
to  pay  a sum  claimed,  and  said  the  action  must  go  to  trial. 

In.  the  face  of  this,  an  affidavit  is  made  by  the  solicitor  pro- 
ducing a letter  received  by  him  on  the  28th  December  from  Mr. 
Justin  (who  at  one  time  was  the  defendant’s  solicitor,  but  was 
on  the  14th  December,  1916,  appointed  to  the  County  Court 
bench),  stating  that  he  had  received  the  statement  of  claim,  and 
had  made  inquiries  concerning  the  whereabouts  of  the  defendant 
from  his  son,  who  said  that  the  defendant  had  sold  out  and  gone 
away  and  that  he  did  not  know  where  he  was,  adding,  “I  am 
now  in  receipt  of  information  concerning  the  above-named  de- 
fendant that  he  is  now  in  the  city  of  Toronto,  and  that  it  is  his 
intention  to  leave  Ontario  for  the  United  States  or  for  England.” 

That  a new  solicitor  had  been  appointed,  that  the  criminal 
proceedings  had  been  instituted,  that  the  defendant  had  been 
present  at  the  hearing  and  had  given  bail,  that  the  hearing  had 
been  four  times  adjourned,  that  a conference  had  been  had,  at 
which  the  defendant  was  present,  were,  it  seems  to  me,  most 
material  facts  going  to  qualify  the  impression  which  the  affidavit 
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sought  to  make,  that  the  defendant’s  solicitor  could  not  find  him, 
and  that  information  had  just  reached  the  plaintiff’s  solicitor  that 
the  missing  man  had  just  been  heard  of  in  Toronto  on  his  way 
to  the  United  States. 

The  rule  as  to  disclosure  must  not  be  pushed  too  far,  or  be 
made  too  exacting,  but  this  non-disclosure  is  more  than  a slip, 
and  falls  far  short  of  that  fair  play  which  the  Court  is  entitled 
to  require  at  the  hands  of  solicitors  as  its  officers.* 

The  order  will,  therefore,  be  vacated,  and  all  proceedings  taken 
under  it  set  aside.  The  sheriff  will  be  protected  as  to  all  things 
done  by  him,  as  it  was  valid  on  its  face.  Costs  to  the  defendant 
in  any  event. 


[BRITTON,  J.] 


Beury  v.  Canada  National  Fire  Insurance  Co. 


Insurance — Fire  Insurance — Proofs  of  Loss — Waiver — Denial  of  Liability— 
“ Insurance  Contract  ”■ — Application  for  Insurance  for  12  Months— Interim 
Receipt  for  30  Days - — Difference  in  Contract  from  that  Applied  for — Failure 
to  Point  out— Insurance  Act,  R.S.O.  1914,  ch.  183,  sec.  2 (14),  sec.  194, 
Condition  8 — Fire  Taking  Place  after  Expiry  of  30  Days — Evidence — 
Estoppel — Notice  of  Cancellation. 

In  an  action  to  recover  the  plaintiffs’  loss  in  respect  of  property  destroyed 
by  fire,  alleged  to  have  been  insured  by  the  defendants,  it  was  held,  that 
it  was  not  open  to  the  defendants  to  put  forward  the  non-delivery  of  proofs 
of  loss  as  a defence,  because  they  denied  their  liability  and  denied  that 
they  had  insured  the  property. 

The  plaintiffs  applied  for  an  insurance  for  twelve  months  from  the  date  of 
the  application;  the  defendants  delivered  an  interim  receipt,  by  which 
the  term  of  the  risk  was  only  thirty  days  from  its  date;  the  fire  occurred 
on  the  day  after  the  expiry  of  the  thirty  days : — 

Held,  that,  an  interim  receipt  being,  by  sec.  2,  cl.  14,  of  the  Insurance  Act, 
R.S.O.  1914,  ch.  183,  a “contract  of  insurance,”  and  the  defendants  not 
having  pointed  out  in  writing  the  particulars  wherein  the  interim  receipt 
differed  from  the  application,  it  must  be  deemed  to  be  a policy  in  accord- 
ance with  the  terms  of  the  application:  statutory  condition  8,  sec.  194; 
and,  therefore,  in  force  when  the  fire  occurred. 

Held,  also,  upon  the  evidence,  that  the  interim  receipt  was  not  applied  for 
by  the  plaintiffs  in  lieu  of  or  in  substitution  for  the  policy  applied  for. 

Held,  also,  that  the  defendants  were  estopped  from  contending  that  the  policy 
(interim  receipt)  was  not  in  force  at  the  time  of  the  fire — they  having, 
before  then,  and  while,  according  to  their  contention,  the  receipt  was  in 
force,  notified  the  plaintiffs  that  the  policy  would  be  cancelled  at  a date 
named,  later  than  the  date  of  the  fire. 


*See  Rex  v.  Kensington  Income  Tax  Commissioners,  [1917]  1 K.B.  486. 
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Action  to  recover  the  amount  of  the  plaintiffs’  loss  by  fire 
upon  property  alleged  to  be  covered  by  an  insurance  contract 
made  with  the  defendants.  The  defendants  counterclaimed  the 
amount  of  the  unpaid  premium.  The  plaintiff  applied  for  the  in- 
surance on  or  before  the  30th  April,  1915;  the  interim  receipt 
issued  was  dated  the  30th  April,  1915;  by  the  terms  of  the  interim 
receipt  the  property  was  insured  for  30  days;  that  period  came 
to  an  end  at  noon  on  the  30th  May,  1915;  there  was  no  other 
policy  or  contract;  and  the  fire  took  place  on  the  31st  May,  1915. 

The  action  and  counterclaim  were  tried  by  Britton,  J.,  with- 
out a jury,  at  Toronto. 

Gideon  Grant , for  the  plaintiffs. 

A.  C.  Heighington,  for  the  defendants. 

February  21.  Britton,  J. : — The  plaintiffs  A.  R.  Williams  and 
T.  A.  Hollinrake  were  the  owners  of  a certain  building  or  buildings, 
in  the  township  of  Swansea,  in  the  Province  of  Ontario,  and  in  this 
building  or  buildings  was  certain  personal  property,  alleged  to  be 
owned  by  the  plaintiff  James  P.  Beury.  Beury  had  purchased 
this  personal  property  from  an  estate  of  which  the  plaintiff  G.  T. 
Clarkson  was  the  receiver.  This  property  was  destroyed  by  fire 
on  the  31st  May,  1915.  The  plaintiffs  allege  that  this  property 
was  covered  by  insurance  effected  with  the  defendant  company, 
and  this  action  is  brought  to  recover  the  amount  of  the  plaintiffs’ 
loss,  covered  by  such  insurance. 

This  building  was  used  and  occupied  as.  a place  for  the  manu- 
facture of  films  to  be  used  in  the  business  of  exhibiting  moving 
pictures. 

There  seems  to  be  no  substantial  dispute  about  the  ownership 
by  the  plaintiffs  of  the  property  intended  to  be  covered  by  insur- 
ance, and  that  that  property  was  destroyed  by  fire. 

I find  that  the  plaintiffs  were  the  owners  of  the  property  upon 
which  the  plaintiffs  intended  to  obtain  a policy  of  insurance  fro^i 
the  defendants.  This  is  the  property  that  was  destroyed  by 
fire  on  the  31st  May,  1915.  In  fact  there  was  upon  the  trial  no 
question  raised  as  to  the  ownership  of  the  building  by  Williams 
and  Hollinrake.  There  cannot  be  any  real  question  as  to  the 
chattels — because,  if  the  title  to  the  chattels  had  not  passed  to 
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Beury,  it  was  in  the  receiver,  and  the  receiver  is  a party  to  this 
action. 

The  plaintiffs  put  in  formal  proofs  of  their  loss;  these  proofs 
were,  I think,  in  substantial  compliance  with  the  statutory  con- 
dition in  regard  to  proofs.  Even  without  formal  proofs,  before 
trial,  of  loss,  it  is  not  open  to  the  defendants  to  put  forward  the 
non-delivery  of  proofs  as  a defence,  because  they  dispute  their 
liability,  and  deny  that  they  have  any  insurance  on  the  property, 
and  deny  their  liability  in  any  respect  for  the  loss  by  fire. 

I have  given  this  matter  very  considerable  consideration,  and 
my  conclusion  is,  that,  if  the  plaintiffs  have  any  right  to  recover, 
it  is  solely  on  the  interpretation  to  be  put  upon  statutory  condi- 
tion 8,  sec.  194,  of  the  Insurance  Act,  R.S.O.  1914,  ch.  183,  which 
is  as  follows:  “After  application  for  insurance  it  shall  be  deemed 
that  any  policy  sent  to  the  assured  is  intended  to  be  in  accordance 
with  the  terms  of  the  application,  unless  the  company  points  out 
in  writing  the  particulars  wherein  the  policy  differs  from  the 
application.” 

In  this  case  there  was  an  application  for  insurance ; that  appli- 
cation was  accepted;  and  it  only  remained  for  the  defendants  to 
deliver  the  policy  in  accordance  with  the  application.  Instead 
of  that,  they  deliver  what  is  called  an  interim  receipt,  by  which 
the  term  of  the  risk  was  only  thirty  days  from  the  date  of  the 
interim  receipt,  instead  of  twelve  months  from  the  date  of  the 
application.  With  the  interim  receipt  the  defendants  did  not 
point  out  in  writing  the  particulars  wherein  the  interim  receipt 
differed  from  the  policy  applied  for.  The  policy  applied  for  was 
for  12  months,  and  not  for  30  days.  By  sec.  2,  clause  14,  of  the 
Insurance  Act,  an  interim  receipt  is  a “contract  of  insurance” 
within  the  meaning  of  the  Insurance  Act.  Whatever  may  have 
been  the  intention  of  the  Legislature,  I can  gather  their  meaning 
only  by  interpreting  the  Act  above  cited. 

I do  not  think  that  the  receipt  itself  is  at  all  a compliance  with 
the  Act;  what  the  Act  requires  is  something  outside  of,  and 
additional  to,  the  policy  (interim  receipt  in  this  case);  nor  do  I 
think  that  the  letter  subsequently  sent  was  in  compliance  with  the 
section  above  cited.  It  cannot  be  said  that  the  interim  receipt  was 
a new  contract  entered  into  between  the  parties;  there  was  no 
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negotiation,  or  discussion,  or  consideration  of  a new  agreement 
differing  from  the  one  first  applied  for. 

The  section  does  not  say  that  the  policy  must  contain  certain 
things  as  mentioned  in  the  statute;  but  the  complaint  of  the 
plaintiffs  is,  that  the  policy  sent  differed  from  the  policy  the  de- 
fendants ought  to  have  sent,  and  the  defendants  did  not  state  in 
writing  wherein  there  was  a difference,  and  what  the  difference 
was;  therefore,  whatever  is  sued  upon  as  coming  from  the  de- 
fendants as  a policy,  shall  be  deemed  to  be  a policy  in  accord- 
ance with  the  application. 

I do  not  think  the  interim  receipt  was  applied  for  in  lieu  of,  or 
in  substitution  for,  the  policy  asked  for  by  the  plaintiffs.  The 
plaintiffs  never,  so  far  as  I gather  from  the  evidence,  applied  for 
a term  of  only  30  days. 

The  plaintiffs  contend  that  the  rate  of  insurance  was  fixed  on 
the  16th  May,  while  the  defendants  say  it  was  not  fixed  till  the 
25th  or  26th  May.  It  is  only  material,  as  it  seems  to  me,  as 
shewing  that  the  rate  was  fixed,  and  that  it  was  fixed  for  12  months, 
and  not  for  30  days  only.  There  having  been  no  objection  at  this 
stage  to  the  application,  and  as  it  was  held  over  only  for  the  pur- 
pose of  fixing  a rate,  and  as  the  rate  was  afterwards  fixed,  I think 
the  plaintiffs  are  entitled  to  succeed. 

No  particular  stress,  as  I understood  the  argument  at  the 
trial,  was  placed  upon  the  premium  not  being  paid  before  the  fire. 
It  clearly  was  a case  in  which  credit  was  given  for  the  payment  of 
the  premium.  The  plaintiffs  were  always  ready  and  willing  to 
pay  the  premium  as  soon  as  the  rate  should  be  fixed,  and  they 
how  bring  the  money  into  Court. 

In  view  of  all  the  circumstances,  the  defendants  should  be 
estopped  from  contending  that  the  policy  (interim  receipt)  was  not 
in  force  at  the  time  of  the  fire — they  having,  before  then,  and  while 
the  receipt,  according  to  the  defendants’  own  contention,  was  in 
force,  notified  the  plaintiffs  that  the  policy  would  be  cancelled 
at  a date  named,  which  date  had  not  arrived  at  the  time  of  the  fire. 

There  will  be  judgment  for  the  plaintiffs  against  the  defendant 
company  declaring  that  the  receipt  issued  by  the  defendant 
company  shall  be  deemed  a policy  issued  by  the  defendant  com- 
pany as  applied  for  by  the  plaintiffs.  And  there  will  be  judgment 
for  the  plaintiffs  for  the  sum  of  $1,897.44  with  interest  from  the 
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6th  October,  1915,  at  5 per  cent,  per  annum  till  judgment,  with 
costs. 

And  there  will  be  judgment  for  the  defendants  on  their  counter- 
claim for  $105.20,  with  costs  down  to  the  time  of  the  payment  of 
the  money  into  Court  by  the  plaintiffs,  and  the  costs  of  obtaining 
the  money  out  of  Court. 

[The  above  decision  was  affirmed  by  t,he  Second  Divisional  Court  of  the 
Appellate  Division  on  the  13th  April,  1917.  The  reasons  for  the  judgment 
of  the  Court  will  be  reported  in  due  course.] 


[APPELLATE  DIVISION.] 

Re  Township  of  Malahide  and  County  of  Elgin. 

Municipal  Corporations — Township  Bridge — Destruction — Proposed  Bridge  of 
Greater  Length  than  300  Feet — “ County  Bridge — Municipal  Act,  sec.  449 
— Jurisdiction  of  County  Court  Judge — “ Maintaining 

A County  Court  Judge  has  no  jurisdiction  under  sec.  449  of  the  Municipal 
Act,  R.S.O.  1914,  ch.  192,  to  declare  a bridge  to  be  a county  bridge,  unless 
it  is  of  a greater  length  than  300  feet;  that  means  an  existing  bridge;  and 
so,  where  a township  bridge  of  less  than  300  feet  in  length  had  been  de- 
stroyed, and  none  had  been  erected  in  its  place,  the  order  of  a County 
Court  Judge  declaring  a bridge  proposed  to  be  built  by  the  township  cor- 
poration, of  a greater  length  than  300  feet,  to  be  a county  bridge,  was  set 
aside. 

Discussion  of  the  meaning  of  the  word  “ maintaining”  as  used  in  sec.  449. 

An  appeal  by  the  county  corporation  from  an  order  of  the 
Judge  of  the  County  Court  of  the  County  of  Elgin  declaring  a 
certain  bridge  or  proposed  bridge  to  be  a county  bridge:  sec.  449 
of  the  Municipal  Act,  R.S.O.  1914,  ch.  192.* 

*449. — (1)  A bridge  of  a greater  length  than  300  feet  in  ...  a town- 
ship may,  on  the  application  of  the  council  of  such  . . . township,  be 

declared  to  be  a county  bridge  where 

(а)  it  is  used  by  the  inhabitants  of  other  municipalities; 

(б)  it  is  situate  on  an  important  highway  affording  means  of  communica- 
tion to  several  municipalities;  and 

(c)  on  account  of  its  length,  and  for  the  reasons  mentioned  in  clauses 
(a)  and  (6),  it  is  unjust  that  the  burden  of  maintaining^and  repairing  it  should 
rest  upon  the  corporation  of  the  . . . township. 

(2)  An  order  declaring  the  bridge  to  be  a county  bridge  may  be  made  by  a 
Judge  of  the  County  Court  of  the  county  in  which  it  is  situate  on  the  applica- 
tion of  the  council  of  the  . . . township. 
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The  reasons  for  the  order  of  the  County  Court  Judge  were 
given  in  writing,  and  were  in  part  as  follows: — 

The  Corporation  of  the  Township  of  Malahide  ask  for  an 
order  declaring  the  bridge  known  generally  as  S falter ’s  Creek 
bridge,  in  the  township  of  Malahide,  to  be  a county  bridge. 

The  gully  to  be  bridged  crosses  Nova  Scotia  street,  which  is  a 
road  running  east  and  west  through  the  township  of  Malahide, 
and  is  the  nearest  way  to  Lake  Erie,  running  in  that  direction. 
In  the  bottom  of  this  gully  is  a small  stream,  which  at  low  water 
is  about  4 feet  wide  and  9 inches  deep.  From  the  level  land,  its 
present  depth  is  about  56  feet.  About  25  years  ago,  it  was  only 
50  feet  wide.  By  erosion  the  width  has  increased  to  over  200 
feet.  Three  bridges  have  been  built  there  during  the  last  25 
years.  All  have  been  washed  out — the  last,  which  was  about 
200  feet  long,  fell  in  consequence  of  erosion  of  the  banks  of  the 
gully  last  August.  Borings  of  the  soil  in  the  bed  of  the  gully 
have  been  made.  What  is  called  by  some  quicksand,  but. per- 
haps is  more  properly  a mixture  of  sand  and  clay,  very  spongy 
and  fluid,  prevails  for  10  feet;  then  a bed  of  surface  clay,  3 feet; 
then  9 feet  of  a character  similar  to  the  first  boring;  then  blue 
clay  is  reached.  About  70  feet  below  the  top  layer  of  blue  clay, 
the  rock  is  found.  The  banks  of  the  gully  are  very  steep,  and 
are  indented  frequently  by  cross-gullies  of  considerable  length 
and  depth. 

A plan  for  the  re-erection  of  a bridge  at  this  point  was  pre- 
pared, at  the  instance  of  Malahide,  by  James  A.  Bell,  C.E.,  en- 
gineer for  that  township,  and  also  for  the  County  of  Elgin,  for 
many  years.  I have  no  hesitation  in  approving  of  this  plan  in 
its  entirety.  The  length  of  the  bridge  proper  is  here  laid  down 
as  303  feet,  of  the  approaches  100  feet.  To  make  the  bridge 

(5)  If  the  Judge  is  of  opinion  that  for  the  reasons  mentioned  in  sub-section 
(1)  the  bridge  should  be  declared  to  be  a county  bridge  he  shall  by  his  order  so 
declare,  and  in  that  case  he  shall  determine  whether  the  expense  of  maintain- 
ing and  repairing  the  bridge  shall  be  borne  by  the  corporation  of  the  county 
or  partly  by  it  and  partly  by  the  corporation  of  the  . . . township? 

and  if  he  determines  that  it  should  be  borne  partly  by  each  he  shall  fix  the 
proportions  in  which  the  expense  is  to  be  so  borne,  and  his  declaration  and 
determination  shall  be  embodied  in  the  order. 

(7)  An  appeal  shall  lie  from  the  order  of  the  Judge  to  a Divisional  Court 
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lower  would  be  inadvisable,  because,  if  the  water  ran  from  the 
highway  on  the  bridge,  the  supporting  columns  and  the  banks 
adjacent  would  be  endangered.  To  make  the  bridge  shorter 
would  simply  invite  the  trouble  which  has  destroyed  the  other 
bridges  previously  erected  there.  . . . 

I therefore  find  that  the  length  of  the  bridge  proper,  to  be 
erected  at  this  point,  exceeds  300  feet.  In  addition,  the  ap- 
proaches necessary  to  be  made  will  be  approximately  100  feet  in 
length. 

The  evidence  is  overwhelmingly  strong  that  this  bridge  is 
used  by  the  inhabitants  of  other  municipalities.  It  is  also  proved 
that  it  is  situated  on  an  important  highway  affording  means 
of  communication  ,to  several  municipalities.  . . . 

I find  that  85  per  cent,  of  the  travel  there  is  due  to  people  who 
are  non-residents  of  Malahide,  and  that  15  per  cent,  is  attributable 
to  people  who  live  in  that  township,  and  direct  that  85  per  cent, 
of  the  cost  of  maintaining  and  repairing  a bridge  at  that  point 
shall  be  borne  by  the  Corporation  of  the  County  of  Elgin  and  15 
per  cent,  of  such  cost  shall  be  paid  by  the  Corporation  of  the 
Township  of  Malahide. 

The  equalized  assessment  of  the  County  of  Elgin  is  $23,288,345; 
that  of  the  Township  of  Malahide  is  $2,839,210.  I have  been 
asked  to  take  the  relative  assessment  of  Malahide  to  that  of  the 
whole  county  into  consideration,  and  to  that  extent  to  reduce 
or  eliminate  the  proportion  of  the  cost  of  this  work  payable  by 
Malahide.  I cannot  accede  to  this  contention. 

I have  also  been  asked  by  counsel  for  the  county  corporation 
to  take  into  account  the  fact  that  the  county  corporation  would 
not  be  liable  to  pay  any  of  the  cost  of  this  work  if  the  bridge  did 
not  exceed  300  feet  in  length,  and  to  say  that  the  county  corpora- 
tion should  not  be  made  liable  for  more  than  the  excess  of  the  cost 
over  what  would  be  necessary  if  the  bridge  were  only  300  feet 
long.  I reject  this  suggestion  also. 

Counsel  for  the  county  corporation  contends  that  there  is  no 
authority  for  the  erection  of  the  bridge  proposed  by  Mr.  Bell, 
and  approved  by  the  Council  of  Malahide,  at  the  expense  of  the 
county  in  whole  or  in  part.  He  emphasises  the  fact  that  the 
obligation  of  the  county  corporation  under  sec.  449  of  the  Muni- 
cipal Act  is  to  maintain  and  repair  only.  He  calls  attention  to 
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the  fact  that  secs.  437  and  438  use  the  words  “ erect  and  main- 
tainthat  sec.  451  uses  the  words  “shall  cause  to  be  built  and 
maintained and  sec.  452,  u erect  and  maintain .”  He  contends 
further  that  the  county  council  has  no  authority  to  erect  a bridge, 
no  matter  what  its  length  may  be,  unless  the  road  is  assumed 
under  sec.  436.  ...  To  maintain  a bridge  over  a ravine  or 

river  involves  the  reconstruction  of  it  when  it  is  destroyed.  That 
seems  to  be  the  true  meaning  of  the  statute. 

The  question  of  repair,  when  the  bridge  is  in  existence,  is  not 
generally  a very  acute  one,  especially  if  the  material  used  in  its 
construction  is  iron  or  cement.  If  the  bridge  were  a Wooden  one, 
and  if  all  cost  of  reconstruction  were  thrown  upon  the  township 
corporation,  there  might  be  a disposition  on  the  part  of  the  town- 
ship authorities  to  continue  the  work  of  repairing,  the  cost  of  which 
would  be  partly  paid  by  the  county,  too  long.  Whether  the  bridge 
should  be  continually  patched  up,  or  be  replaced  by  a new  struc- 
ture, might  then  become  a live  and  serious  question  in  dispute 
between  the  township  and  the  county.  The  Legislature  surely  never 
intended  to  encourage  a prolongation  of  this  contest.  In  the 
meantime  the  lives  and  property  of  the  travelling  public  would 
be  endangered.  Such  a state  of  affairs  is  contrary  to  public 
policy. 

I therefore  hold  that  the  county  corporation  are  liable  to  the 
extent  aforesaid,  and  declare  the  bridge  to  be  a county  bridge. 

June  13,  1916.  The  appeal  was  heard  by  Garrow,*  Mac- 
laren,  and  Magee,  JJ.A.,  and  Masten,  J. 

C.  St.  Clair  Leitch,  for  the  appellants.  The  evidence  shews 
that  no  bridge  of  greater  length  than  300  feet  ever  was  erected  or 
existed  at  the  point  in  the  highway  in  question,  and  that  there 
was  now  no  bridge  whatever  at  the  locus.  The  County  Court 
Judge  had  no  jurisdiction  to  make  any  order  except  to  dismiss 
the  application.  The  evidence  disclosed  that  the  conditions 
precedent  to  warrant  a declaration  of  county  liability  with  re- 
spect to  the  matters  in  question  under  sec.  449  of  the  Municipal 
Act  did  not  exist.  The  proposed  bridge  did  not  fall  within  the 
words  of  the  section. 
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*Mr.  Justice  Garrow  died  while  the  appeal  was  standing  for  judgment. 
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J.  M.  McE'voy  and  E.  A.  Miller , for  the  Corporation  of  the 
Township  of  Malahide,  respondents.  The  County  Court  Judge 
had  jurisdiction,  and  the  proposed  bridge  came  within  the  sec- 
tion referred  to.  Reference  to  Re  Townships  of  Moulton  and 
Canborough  and  County  of  Haldimand  (1885),  12  A.R.  503,  at  p. 
536,  to  shew  that  the  word  “maintain”  in  the  section  imposed 
upon  the  county  the  duty  to  rebuild. 

Leitch,  in  reply.  The  case  cited  does  not  apply,  because  at 
the  date  of  the  order  in  appeal  there  was  no  bridge. 


February  22,  1917.  The  judgment  of  the  Court  was  delivered 
by  Hasten,  J.: — This  is  an  appeal  from  the  order  of  the  Judge  of 
the  County  Court  of  the  County  of  Elgin,  dated  the  6th  May, 
1916,  declaring  that  a proposed  bridge,  knowm  as  “Stalter’s 
Creek  bridge,”  and  proposed  to  be  located  upon  the  road  allow- 
ance between  the  1st  and  2nd  concessions  in  the  township  of 
Malahide,  in  the  county  of  Elgin,  is  a county  bridge;  and  appor- 
tioning between  the  county  and  the  township  the  cost  of  erecting 
the  proposed  bridge,  and  thereafter  the  cost  of  maintaining  and 
repairing  it.  The  order  is  made  in  pursuance  of  the  authority  and 
duty  imposed  on  the  Judge  of  the  County  Court  under  sec.  449 
of  the  Municipal  Act,  and  this  appeal  is  brought  in  pursuance 
of  sub-sec.  (7)  of  the  same  section. 

The  question  is,  whether,  upon  the  admitted  facts,  this  bridge 
falls  within  the  words  of  sec.  449;  for,  if  it  does  not,  there  was  no 
jurisdiction  to  make  the  order  under  consideration.  The  facts 
are  peculiar;  and,  as  they  are  fully  set  out  in  the  judgment  ap- 
pealed from,  they  need  not  be  here  repeated  at  length.  It_is 
sufficient  to  say  that,  prior  to  the  date  of  the  application  to  the 
Judge  of  the  County  Court,  there  had  been  a bridge  at  the  place 
in  question.  The  length  of  this  bridge,  exclusive  of  the  ap- 
proaches, was  196  feet,  and  including  the  approaches  it  was  less 
than  300  feet.  Owing  to  erosion  in  the  banks,  it  fell  down  some 
time  prior  to  the  4th  December,  1915,  when  the  application  to 
the  County  Court  Judge  was  launched;  and  at  the  date  of  that 
application  there  was  no  bridge  in  existence 

It  is  proposed  to  erect  in  its  stead  a new  bridge,  having  a length, 
including  approaches,  of  about  400  feet,  or,  omitting  the  ap- 
proaches, a length  of  303  or  304  feet. 
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The  sole  question  is  one  of  jurisdiction,  upon  the  interpreta- 
tion of  sec.  449  of  the  Municipal  Act.  It  is  clear,  upon  the  evi- 
dence, that  this  bridge  is  used  by  the  inhabitants  of  other  muni- 
cipalities; that  it  is  situate  upon  an  important  highway  affording 
means  of  communication  to  several  municipalities;  and  that, 
on  account  of  its  length  and  for  the  reasons  above  mentioned, 
it  is  unjust  that  the  burden  of  maintaining  and  repairing  it  should 
rest  upon  the  Corporation  of  the  Township  of  Malahide  alone. 
The  sole  question  in  debate  is:  does  the  section  apply  to  a case 
where  there  is  not  now  and  never  has  been  a bridge  300  feet  long? 
In  other  words,  does  the  section  apply  so  as  to  authorise  an  order 
to  be  made  in  respect  of  a proposed  bridge,  and  thus  impose  on 
the  county  the  burden  of  contributing  to  the  erection,  as  well  as 
to  the  maintenance  and  repair,  of  the  proposed  bridge? 

The  crucial  words  of  the  section  are  “A  bridge  of  a greater 
length  than  300  feet  ...  in  a township  may  ...  be 
declared  to  be  a county  bridge.”  Admittedly,  no  such  declara- 
tion could  have  been  made  with  respect  to  the  bridge  that  fell, 
for  it  was  less  than  300  feet  in  length.  There  is  not  now  in  exist- 
ence any  bridge  to  which  such  declaration  can  be  applied.  Can 
it  then  be  made  to  apply  to  the  bridge  which  is  at  present  con- 
templated, which  is  to  have  a greater  length  than  300  feet?  Is 
the  plan  of  a bridge  a bridge?  Or  is  a place  where  a bridge  ought 
to  be  a bridge?  With  great  respect  for  the  careful  opinion  of  the 
Judge  of  the  County  Court,  I am  of  opinion  that  the  statute 
does  not  cover  this  case,  and  that  there  was  no  jurisdiction  to 
make  the  order. 

It  is  sought  to  support  the  order  now  in  appeal  because,  as  it 
is  contended,  the  word  “ maintain,  ” as  used  in  sec.  449,  connotes 
a duty  to  erect.  I quite  concede  that,  if  there  had  been  a bridge 
more  than  300  feet  long  in  actual  existence,  and  if,  after  having 
been  declared  a county  bridge,  it  had  fallen,  the  word  “ maintain,  ” 
as  used  in  the  section,  would  be  sufficient  to  impose  on  the  county 
a duty  to  rebuild  or  to  share  in  the  cost  of  rebuilding  according 
to  the  order  of  the  County  Court  Judge.  I think  it  is  to  such  a 
situation  that  the  words  of  Patterson,  J.A.,  in  Re  Townships  of 
Moulton  and  Canborough  and  County  of  Haldimand , 12  A.R.  503, 
at  p.  536,  apply;  and  a reference  to  sec.  535  of  the  then  Municipal 
Act,  which  was  there  under  consideration,  makes  it  plain  that  his 
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exposition  of  the  meaning  of  “maintain/’  as  used  in  that  section, 
has  no  bearing  on  the  interpretation  to  be  placed  on  it  in  the 
circumstances  of  this  case.  I am  unable  to  understand  the 
application  of  the  term  “ maintain  ” where,  at  the  date  of  the  order, 
there  is  no  bridge.  Plow  can  the  county  corporation  be  ordered 
to  maintain  that  which  does  not  exist? 

Even  if  the  argument  f.ounded  on  the  word  “maintain”  were 
much  stronger  than  I find  it,  the  opening  words  of  the  section 
seem  to  me  to  overbear  the  interpretation  contended  for  by  the 
respondents.  The  basis  of  the  section  is  “A  bridge  of  a greater 
length  than  300  feet.”  That  is  a sine  qua  non,  and  without  it 
the  rest  of  the  section  has  no  foundation  on  which  to  stand. 

If  my  view  in  this  respect  is  correct,  it  affords  an  answer  as 
well  to  the  argument  of  the  respondents  that  the  term  “county, 
bridge,”  as  used  in  the  section,  refers  not  to  a physical  structure 
but  to  legal  attributes  such  as  “300  feet  in  length,”  “maintained 
by  the  county,”  etc.  I can  only  say  that  on  the  plain  meaning 
of  the  words  the  section  does  seem  to  me  to  predicate  an  actual 
physical  structure  of  a greater  length  than  300  feet  as  the  basis 
of  everything.  And  why  should  it  not  be  so?  How  can  a per- 
manent final  judgment  in  rent,  such  as  this  is,  be  founded  on  the 
plan  of  an  engineer,  not  adopted  by  any  municipal  authority,  and 
which  might  be  changed  to-morrow?  The  engineer  called  for  the 
county  submits  a plan  for  controlling  the  waters  of  the  creek  so  as 
to  prevent  erosion,  and  building  the  bridge  250  feet  long.  Sup- 
pose the  bridge  is  declared  to  be  a county  bridge,  and  the  county 
determine  to  adopt  the  plan  advised  by  their  witness,  the  result 
would  be  a bridge  which  for  all  time  is  to  be  maintained  and  re- 
paired by  the  county,  the  bridge  being  actually  250  feet  long, 
though  according  to  the  statute  it  is  necessarily  300  feet  long; 
wdiich  is  absurd. 

For  these  reasons,  I am  of  opinion  that  the  appeal  must  be 
allowed  and  the  order  of  the  County  Court  Judge  vacated,  with 
the  usual  result  as  to  costs. 
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[IN  CHAMBERS.] 
Rex  v.  Boileau. 


1917 
Feb.  22. 


Ontario  Temperance  Act — Conviction  for  Keeping  Liquor  for  Sale — Single 
Justice  of  the  Peace — Jurisdiction — 6 Geo.  V.  ch.  50,  secs.  2 (e),  3-6, 
61  (3),  lJf.6 — “ Licensee  ” — Keeper  of  Standard  Hotel. 

The  word  “licensee”  in  sec.  61  (3)  of  the  Ontario  Temperance  Act,  1916, 
6 Geo.  V.  ch.  50,  is  confined  in  its  application  to  a person  holding  a license 
as  a vendor  of  liquor;  it  does  not  include  the  keeper  of  a standard  hotel, 
if  he  is  in  any  sense  a “licensee”  within  the  meaning  of  the  Act. 

Therefore  sec.  61  (3),  which  gives  jurisdiction  to  a single  Justice  of  the  Peace 
in  the  case  of  the  prosecution  of  a “licensee”  charged  with  an  offence 
against  the  Act,  “or  for  any  offence  committed  on  or  with  respect  to  licensed 
premises,”  was  held  not  to  warrant  the  exercise  of  jurisdiction  by  a single 
Justice  in  the  summary  conviction  of  the  keeper  of  a standard  hotel  charged 
with  keeping  liquor  for  sale  upon  premises  some  distance  from  the  hotel; 
and  the  conviction  was  quashed. 

Sections  2 ( e ),  3 to  6,  and  146,  of  the  Act,  considered. 


Motion  by  the  defendant  to  quash  a conviction,  dated  the 
4th  January,  1917,  made  by  D.  M.  Viau,  one  of  His  Majesty’s 
Justices  of  the  Peace  in  and  for  the  United  Counties  of  Prescott 
and  Russell. 


February  20.  The  motion  was  heard  by  Masten,  J.,  in 
Chambers. 

T.  N.  Phelan,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 


February  22.  Masten,  J.: — The  conviction  is  under  the 
Ontario  Temperance  Act,  1916,  6 Geo.  V.  ch.  50,  and  the  motion 
to  quash  is  based  on  the  fact  that  the  conviction  was  made  by 
a single  Justice  of  the  Peace,  sitting  alone,  which  is  claimed  to  be 
in  violation  of  the  provisions  of  sec.  61,  sub-sec.  (3),  of  the  Act. 
That  sub-section  reads  as  follows:  “All  prosecutions  under  this  Act, 
whether  for  the  recovery  of  a penalty  or  otherwise,  shall  take 
place  before  two  or  more  Justices  of  the  Peace  or  a Police  Magis- 
trate having  jurisdiction,  except  in  the  case  of  a licensee  or  for 
any  offence  committed  on  or  with  respect  to  licensed  premises, 
which  may  be  tried  by  one  Justice  of  the  Peace.” 

The  conviction  is  supported  by  the  Crown  on  the  ground  that 
the  defendant  as  the  keeper  under  license  of  a standard  hotel  is  a 
“licensee”  within  the  meaning  of  the  clause  just  quoted,  or  in 
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the  alternative  that  the  offence  was  committed  on  or  in  respect 
to  licensed  premises. 

It  is  not  disputed  that  the  defendant  is  the  keeper  (whether 
as  owner  or  as  a tenant  does  not  appear)  of  a building  licensed 
under  the  provisions  of  the  Ontario  Temperance  Act  as  a standard 
hotel,  and  it  is  contended  by  the  Crown  that  he  is  in  consequence 
a “ licensee”  within  the  meaning  of  sec.  61  (3)  above  quoted. 

By  sec.  2 (e)  of  the  Act  in  question,  it  is  declared  that  “ ‘ Licen- 
see’ shall  mean  a person  holding  a license  under  this  Act,  and 
‘ Vendor’  shall  have  the  same  meaning.”  Two  kinds  of  licenses 
are  mentioned  in  the  Act:  first,  a license  for  the  sale  of  liquor, 
the  issue  of  which  is  governed  by  secs.  3 to  6 of  the  Act;  second, 
a license  of  a “ standard  hotel,”  the  issue  and  character  of  which 
are  governed  by  sec.  146  of  the  Act.  From  a consideration  of 
the  statute  it  appears  to  me  that  the  first  is  a license  of  a person, 
the  second  a license  in  rem  of  certain  premises,  but  not  of  the 
keeper  personally.  I am  informed  by  counsel  that  as  a matter 
of  fact  the  license  does  issue  as  a personal  license  to  the  keeper 
of  the  standard  hotel;  but,  as  at  present  advised,  I think  the  only 
statutory  authority  is  an  authority  to  license  the  premises;  and, 
even  if  there  is  authority  to  license  the  keeper,  there  is  in  the 
present  case  no  evidence  of  a personal  license  to  this  defendant. 

The  above  are  the  only  two  licenses  that  I find  referred  to  in 
the  Act.  It  is  not  suggested  that  the  defendant  is  a holder  of 
the  first  kind  of  license,  and  I am  unable  to  say  that  as  a keeper 
of  a standard  hotel  he  is  a “licensee”  within  the  meaning  of  sec. 
61  of  the  Act.  He  may  be  the  employee  or  the  lessee  of  the 
person  to  whom  the  license  issued.  On  the  contrary,  considering 
the  definition  of  “licensee”  above  quoted,  whereby  “licensee” 
is  made  the  equivalent  of  “vendor,”  I think  that  “licensee” 
in  sec.  61  is  confined  to  a person  holding  a license  as  a vendor  of 
liquor.  I have  perused  and  considered  all  the  sections  of  the 
Act  to  which  I have  been  referred,  namely,  3,  5,  7,  13,  33,  61,  81, 
92,  115,  and  146,  with  the  result  of  confirming  the  view  above 
expressed.  There  is  no  evidence  that  the  offence  complained  of 
was  committed  on  or  with  respect  to  licensed  premises.  The 
liquor,  the  having  of  which  was  complained  of,  was  stored  in 
a barn  unconnected  with  the  hotel,  and  distant  more  than  a quarter 
of  a mile  therefrom. 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


609 


Even  if  the  defendant,  as  the  keeper  of  a standard  hotel, 
is  a “licensee”  within  the  meaning  of  the  Act,  it  seems  to  me 
that  the  offence  here  complained  of  was  not  committed  by  him 
in  that  quality  or  capacity,  but  rather  in  his  quality  or  capacity 
as  a private  individual.  It  follows  that  the  Justice  who  made 
the  conviction  sitting  alone  exceeded  his  jurisdiction,  and  the 
conviction  must  be  quashed. 

No  costs.  Usual  order  for  protection  of  the  magistrate. 


[APPELLATE  DIVISION.] 

Augustine  Automatic  Rotary  Engine  Co.  of  Canada  Limited 
v.  Saturday  Night  Limited. 

Libel — Newspaper — Defence  of  u Fair  Comment  ” — Particulars — Trial — Failure 
to  Prove  Facts  Forming  Foundation  for  Comment— Admission  of  Evidence 
not  Justified  by  Particulars — New  Trial — Leave  to  Amend. 

In  an  action  for  libel,  in  which  “fair  comment”  is  pleaded,  the  defendant 
must  shew  that  the  facts  upon  which  the  comment  was  based  were  truly 
stated,  and  that  the  comment  was  honestly  and  fairly  made  upon  a matter 
of  public  interest. 

Review  of  the  authorities. 

In  this  case  (see  the  report  in  36  O.L.R.  551),  the  words  complained  of  were 
contained  in  an  article  in  the  defendant’s  newspaper;  the  defendant  pleaded 
“fair  comment;”  and  an  order  was  made  and  complied  with  for  the  delivery 
of  particulars  under  that  defence  (see  8 O.W.N.  508).  At  the  trial,  the 
jury  found  a general  verdict  for  the  defendant;  and  the  plaintiff  moved 
for  a new  trial  upon  the  grounds:  (1)  that  the  defendant  had  failed  to 
prove  the  truth  of  the  allegations  upon  which  the  alleged  “fair  comment” 
was  based;  and  (2)  that  evidence  had  been  admitted  on  behalf  of  the 
defendant  which  was  neither  justified  by  the  particulars  nor  otherwise: — 
Held,  that  there  must  be  a new  trial  upon  both  grounds  (Clute,  J.,  dissenting 
as  to  the  first  ground),  with  leave  to  both  parties  to  amend  the  pleadings 
and  particulars. 

An  appeal  by  the  plaintiff  company  from  the  judgment  for 
the  defendant  company  directed  by  Britton,  J.,  at  the  trial, 
to  be  entered,  on  the  verdict  of  the  jury. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Clute,  J.: — 

The  action  is  one  of  libel.  The  plaintiff  is  an  incorporated 
joint-stock  company  under  the  laws  of  Ontario;  the  defendant, 
also  a joint-stock  company,  is  the  proprietor  and  publisher  of 
“Saturday  Night.” 
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The  plaintiff  claims  to  be  the  owner  of  Canadian  patents  for 
rotary  engines,  and  in  its  statement  of  claim  complains  that  on 
the  6th  February,  1915,  the  defendant  in  the  said  newspaper 
falsely  and  maliciously  published  as  to  the  plaintiff,  and  con- 
cerning its  business  and  mode  of  conducting  the  same,  an  article 
headed  “ Authorities  should  Squelch  B.  F.  Augustine  and  his 
Stock  Selling  Promotion  in  Canada.”  Then  follows  the  article  in 
full,  covering  five  typewritten  pages,  a copy  of  which  is  hereto 
attached.*  And  the  statement  of  claim  continues:  “ meaning 
thereby  that  the  engine,  the  manufacture  and  sale  of  which  is 
the  plaintiff’s  business,  was  not  what  it  is  represented  to  be; 


*The  article  is  too  long  to  print  in  full.  The  following  extracts  from  it 
shew  the  nature  of  it:— 

“Benjamin  F.  Augustine,  the  sleek  and  smooth  proprietor  of  the  Augustine 
Automatic  Rotary  Engine  Company,  has  taken  quite  enough  money  from 
artless  ‘investors’  in  Canada.  It  is  time  to  close  this  oleaginous  gentleman 
and  his  toy  engine  scheme  up,  and  it  should  be  done  in  such  a way  that  share- 
holders in  the  Augustine  Automatic  Rotary  Engine  Company  of  Canada 
will  get  back  all  the  money  that  has  still  stuck  to  what  Augustine  calls  his 
treasury. 

“ ‘Saturday  Night’  has  just  saved  the  authorities  of  the  Town  of  Chatham, 
Ontario,  from  being  victimised  by  this  specious  promoter.  Augustine  worked 
his  fine  arts — posing,  as  he  has  done  for  over  four  years  in  Canada,  as  an 
inventor,  manufacturer,  and  proprietor  of  a bond  fide  engine  plant — to  en- 
deavour to  induce  the  town  officials  of  Chatham  to  sell  to  his  company  for 
$18,000  the  old  ‘Defiance’  factory,  which  has  stood  idle  in  Chatham  for  sqme 
time.  Augustine’s  scheme,  as  suspected  by  ‘Saturday  Night,’  would  have 
been  to  buy  the  plant  at  $18,000,  pay  $1,000  down  and  $4,000  more  before  the 
expiry  of  one  year,  and  forthwith  make  tons  of  financial  hay  out  of  the  resi- 
dents of  Chatham  and  district  through  selling  stock.  ‘Saturday  Night’ 
warned  Chatham,  in  plain  words,  that  Augustine  might  put  up  $5,000  in 
twelve  months,  which  would  go  into  the  town  treasury  for  the  purchase  of 
the  plant,  and  Augustine  might 'then  take  $20,000  or  $40,000  out  of  the  town 
in  the  way  of  money  paid  to  him  for  his  shares  of  almost  worthless  stock. 

“Augustine  ...  is  peddling  almost  worthless  stock  to  persons 
throughout  Canada,  virtually  under  false  pretences.  He  has  been  doing  it 
for  four  years,  without  let  or  hindrance.  He  is  making  a fat  living  out  of  it. 
He  sells  stock  instead  of  selling  engines.  . . . His  whole  floatation  scheme 

is  a yellow  calcium  glare.  . . . 

“Augustine  journeys  over  the  border  to  Canada,  secures  incorporation 
for  a Canadian  company,  on  the  strength  of  statements  which  appear  to  be 
untrue,  and  proceeds  to  scatter  his  worthless  paper  through  Ontario  and 
Canada.  . . . 

“Official  action  should  be  taken  against  Augustine.  He  should  be  forced 
to  turn  back  what  is  left  of  the  money  that  has  come  in  to  him  through  the 
sale  of  shares  in  Canada.” 
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that  it  was  not  a bond  fide  engine,  but  was  a mere  toy  and  play- 
thing; and  that  the  plaintiff’s  enterprise  of  building  and  selling 
the  said  engine  was  nothing  but  a fraudulent  device,  and  was 
being  used  by  the  plaintiff  for  fraudulent  purposes;  that  the 
plaintiff  was  about  to  defraud  the  Corporation  of  the  Town  of 
Chatham  in  connection  with  a certain  contract  to  purchase 
certain  property  from  the  said  town;  that  the  capital  stock  of 
the  company  was  worthless,  or  all  but  worthless;  and  that  the 
business  of  the  plaintiff  was  a wholly  fraudulent  business,  and 
was  devised  and  was  being  carried  on  for  the  purpose  of  defraud- 
ing the  public  and  any  one  who  buys  shares  of  the  stock.  By 
reason  of  the  premises  the  plaintiff  is  greatly  injured  in  character 
and  reputation  and  its  business  of  vendor  and  maker  of  engines, 
and  was  unable  to  complete  the  proposed  contract  with  the 
Town  of  Chatham,  and  makes  a claim  of  $50,000  damages.” 

The  defendant  denies  publication;  says  that  the  words  pub- 
lished did  not  refer  to  the  plaintiff;  that  the  said  words  did  not 
mean  what  is  alleged  and  were  incapable  of  such  meanings. 

“3.  The  defendant  further  says  that,  if  it  did  publish  the 
words  complained  of  in  the  4th  paragraph  of  the  statement  of 
claim,  the  said  words,  in  so  far  as  they  consist  of  allegations  of 
fact,  are  true  in  substance  and  fact,  and,  in  so  far  as  they  consist 
of  expressions  of  opinion,  they  are  fair  and  bond  fide  comments 
made  in  good  faith  and  without  malice  upon  the  said  facts, 
which  are  matters  of  public  interest,  and  the  publication  of  the 
same  was  for  the  public  benefit,  and  submits  the  action  should 
be  dismissed.” 

In  respect  of  this  defence  the  plaintiff  obtained  an  order  in 
Chambers  of  the  5th  May,  1916,  for  particulars:  (1)  of  the  allega- 
tions of  fact  that  are  true  in  substance  and  in  fact  referred  to  in 
the  3rd  paragraph  of  the  defendant’s  statement  of  defence;  (2) 
(y a)  particulars  of  the  allegations  that  consist  of  expressions  of 
opinion  that  are  fair  and  bond  fide  comments  made  in  good  faith 
and  without  malice;  (6)  the  facts  in  said  article  upon  which  said 
expressions  of  opinion  were  founded;  (c)  which  of  said  facts  are 
matters  of  public  interest  and  the  publication  of  which  are  for 
the  public  benefit. 

Particulars  under  this  order  were  delivered;  and,  these  par- 
ticulars not  proving  satisfactory,  an  order  of  the  14th  June,  1915, 
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in  appeal  from  an  order  of  the  Master  in  Chambers  of  the  4th 
June,  was  made,  striking  out  paragraphs  (c),  (d),  (e),  and  (/),  with 
liberty  to  the  defendant  to  amend  its  particulars,  “ stating  the 
allegations  of  fact  which  it  alleges  to  be  true  in  substance  and 
in  fact.”  “3.  It  is  further  ordered  that,  under  paragraph  2 
of  said  particulars  (a),  (6),  and  (c),  the  defendant  shall  state 
what  the  allegations  are  which  are  said  to  be  fair  and  bond  fide 
comment.” 

At  the  trial  there  was  an  almost  continual  protest  on  the  part 
of  the  plaintiff’s  counsel  that  evidence  was  being  admitted  which 
was  inadmissible,  tending  to  prove  facts  which  were  not  set  out 
in  the  particulars  as  forming  the  basis  for  fair  comment,  and  that 
the  facts  as  set  out  in  the  particulars  were  not  proven;  and,  upon 
these  grounds,  at  the  close  of  the  defendant’s  evidence,  the 
plaintiff’s  counsel  moved  for  judgment,  and  contended  that, 
upon  the  pleadings  and  evidence,  it  was  now  simply  a question 
of  damages. 

The  present  motion  is  for  a new  trial,  upon  substantially  the 
same  grounds,  that  is,  that  evidence  was  given  ol  facts  not  set 
out  in  the  particulars  upon  which  it  is  alleged  fair  comment 
was  based,  and  that  the  facts  alleged  as  forming  the  foundation  for 
fair  comment  were  not  proven. 

January  31.  The  appeal  was  heard  by  Clute,  Riddell, 
and  Lennox,  JJ.,  and  Ferguson,  J.A. 

I.  F.  Hellmuth,  K.C.,  and  W.  J.  Elliott,  for  the  appellant 
company,  argued  that  evidence  had  been  admitted  at  the  trial 
of  facts  not  set  out  in  the  particulars  upon  which  it  was  alleged 
fair  comment  was  founded,  and  the  facts  alleged  to  form  the 
basis  for  fair  comment  were  not  proven.  They  referred  to 
Digby  v.  Financial  News  Limited,  [1907]  1 K.B.  502;  Halsbury’s 
Laws  of  England,  vol.  18,  p.  705,  para.  1288;  Yorkshire  Provident 
Life  Assurance  Co.  v.  Gilbert  & Rivington,  [1895]  2 Q.B.  148,  at 
pp.  151,  152;  Govenlock  v.  London  Free  Press  Co.  Limited  (1915), 
35  O.L.R.  79.  Strenuous  protest  had  been  made  at  the  trial 
against  the  admission  of  this  evidence. 

M.  K.  Cowan,  K.C.,  and  G.  M.  Clark,  for  the  defendant 
company,  respondent,  contended  that,  the  defence  not  being 
justification,  but  fair  comment,  the  evidence  objected  to  had 
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been  properly  admitted  in  the  circumstances.  Bona  fides  had 
been  proved;  there  was  no  malice;  the  comment  was  fair;  and 
the  matter  was  of  public  interest:  Odgers  on  Libel  and  Slander, 
5th  ed.,  pp.  196,  635.  The  article  had  not  been  written  about 
the  appellant  company,  but  referred  to  B.  F.  Augustine  and  the 
American  company. 

Hellmuth,  in  reply. 

February  26.  Clute,  J.  (after  setting  out  the  facts  as  above) : 
— Before  referring  to  the  evidence  at  the  trial,  it  will  be  con- 
venient to  consider  the  law  as  applied  to  the  issues  here  involved. 
Publication  being  admitted,  and  the  article  having  undoubted 
reference  to  the  plaintiff,  and  the  trial  Judge  having  ruled  that 
the  words  bear  a defamatory  meaning,  the  plaintiff  rested  its 
case,  and  the  further  defence  raised  is  contained  in  the  third 
plea  above  quoted — that  the  words,  in  so  far  as  they  consisted 
of  allegations  of  fact,  are  true  in  substance  and  in  fact,  and,  in 
so  far  as  they  consist  of  expressions  of  opinion,  they  are  fair 
and  bond  fide  comments,  made  in  good  faith  and  without  malice, 
upon  the  said  facts,  which  are  matters  of  public  interest,  and  the 
publication  of  which  was  for  the  public  benefit. 

What  then  is  the  defendant  bound  to  prove,  and  what  is 
permissible  as  evidence  under  such  a plea?  The  question  is  an 
important  one,  as  it  affects  the  right  of  publication  of  matters 
affecting  the  public  interest,  and  deals  with  the  limitation  of 
fair  comment.  On  matters  of  public  interest  every  one  has  a 
right  to  comment,  provided  his  comment  is  fair  and  bond  fide. 
The  law  bearing  upon  this  question  is  of  comparatively  recent 
growth.  In  Henwood  v.  Harrison  (1872),  L.R.  7 C.P.  606,  it 
was  said  that  fair  comment  is  a branch  of  the  doctrine  of  privileged 
occasion,  under  which  publication  is  protected  if  the  Judge  rules 
that  the  occasion  is  privileged  and  that  there  is  no  evidence  of 
express  malice;  but  this  view  was  disapproved  in  Merivale  v. 
Carson  (1887),  20  Q.B.D.  275;  and  the  defence  of  fair  comment 
is  now  regarded  as  a denial  that  the  words  complained  of  are 
really  defamatory;  fair  criticism,  it  is  said,  is  not  defamation. 
It  is  not  sufficient  that  the  comment  is  bona  fide  if  it  is  without 
foundation. 

In  Digby  v.  Financial  News  Limited , [1907]  1 K.B.  502,  507, 
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508,  Collins,  M.R.,  draws  a distinction  between  a plea  of  justifi- 
cation and  a plea  of  fair  comment,  and  says  that,  when  justification 
is  pleaded,  it  involves  the  justification  of  every  injurious  imputa- 
tion which  a jury  may  think  is  to  be  found  in  the  alleged  libel,  and 
that,  in  a plea  of  fair  comment,  “ Comment,  in  order  to  be  fair, 
must  be  based  upon  facts,  and  if  a defendant  cannot  shew  that 
his  comments  contain  no  misstatements  of  fact,  he  cannot  prove 
a defence  of  fair  comment.  ...  If  the  defendant  makes  a 
misstatement  of  any  of  the  facts  upon  which  he  comments,  it  at 
once  negatives  the  possibility  of  his  comment  being  fair.  It  is 
therefore  a necessary  part  of  a plea  of  fair  comment  to  shew  that 
there  has  been  no  misstatement  of  facts  in  the  statement  of  the 
materials  upon  which  the  comment  was  based.” 

See  also  Dakhyl  v.  Labouchere,  [1908]  2 K.B.  325. 

In  Hunt  v.  Star  Newspaper  Co.  Limited , [1908]  2 K.B.  309, 
Cozens-Hardy,  M.R.,  says  (p.  317) : “The  defence  of  fair  comment 
only  arises  in  the  event  of  the  plea  of  justification  failing,  but  the 
plea  of  justification  may  fail  by  reason  of  the  facts  stated  not 
being  substantially  true.  But  there  still  remains  the  question 
whether,  if,  and  only  if,  the  facts  are  substantially  true,  the 
comment  made  by  the  defendants,  based  upon  those  true  facts, 
was  fair  and  such  as  might,  in  the  opinion  of  the  jury,  be  reason- 
ably made.”  And  he  adopts  the  language  of  Kennedy,  J.,  in 
Joynt  v.  Cycle  Trade  Publishing  Co.,  [1904]  2 K.B.  292:  “The 
comment  must  . . . not  misstate  facts,  because  a comment 

cannot  be  fair  which  is  built  upon  facts  which  are  not  truly 
stated.” 

The  distinction  between  justification  and  fair  comment  is 
clearly  pointed  out  by  Buckley,  L.J.,  in  Peter  Walker  & Son 
Limited  v.  Hodgson , [1909]  1 K.B.  239,  at  p.  253.  He  points  out  that 
in  a plea  of  justification  it  is  necessary  to  prove  every  injurious 
imputation  which  the  jury  may  think  is  to  be  found  in  the  alleged 
libel.  “Assuming  that  he  fails  in  that  defence,  then  fair  comment 
is  a weapon  which  comes  into  action  when  justification  has 
failed.  . . . Upon  the  plea  of  fair  comment  the  substratum 

must,  I think,  upon  the  authorities,  be  laid  by  shewing  that, 
notwithstanding  that  the  words  are  defamatory,  yet  the  facts , 
upon  which  the  comment  is  based  were  truly  stated,  and  that  the 
comment  was  honest  and  was  not  without  foundation.  Fair 
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comment  does  not  negative  defamation,  but  establishes  a defence 
to  any  right  of  action  founded  on  defamation.  To  succeed  upon 
the  plea  of  justification  the  defendant  must  prove  not  only  that 
the  facts  were  truly  stated,  but  also  that  the  innuendo  is  true. 
He  must  justify  every  injurious  imputation.  Upon  fair  comment, 
however,  if  it  be  established  that  the  facts  stated  are  true,  the 
defence  of  fair  comment  will  succeed  even  if  the  imputation  or 
innuendo  be  not  justified  as  true,  but  be  fair  and  bond  fide  comment 
upon  a matter  of  public  interest.” 

And  reference  is  made  to  Campbell  v.  Spottiswoode  (1863),  3 
B.  & S.  769,  where  Cockburn,  C.J.,  said  that  “the  plea  of  fair 
comment  will  succeed  if  the  defendant  had  an  honest  belief  in 
the  truth  of  his  statements,  and  his  belief  was  not  without  founda- 
tion. The  criticism  must  be  ‘not  only  honest,  but  also  well- 
founded.’” 

This  being  the  law  as  applicable  to  the  present  case,  an  exami- 
nation of  the  evidence  admitted  and  of  the  alleged  failure  to 
prove  the  facts  upon  which  fair  comment  is  claimed  will  be 
necessary. 

Much  of  the  article  complained  of  has  especial  reference  to 
the  Buffalo  company  and  to  B.  F.  Augustine,  its  promoter.  The 
Canadian  company  was  also  promoted  and  organised  by  Mr. 
Augustine.  Both  the  trial  Judge  and  the  jury  evidently  took 
the  view  that  the  article  in  question  has  reference  to  matters  of 
public  interest,  and  that  the  publication  was  bond  fide.  Of  this 
I think  there  can  be  no  doubt.  The  defendant  took  very  con- 
siderable pains  and  went  to  very  considerable  expense  in  making 
the  inquiries  as  to  the  financial  condition  and  prospects  of  the 
Buffalo  company  and  of  the  plaintiff  company,  and  for  that 
purpose  sent  its  financial  editor  to  Buffalo  and  elsewhere  to  pro- 
secute the  inquiry. 

One  Simon,  a director,  and  a man  apparently  of  considerable 
wealth,  living  in  Buffalo,  was  appealed  to,  and  the  article  purports 
to  state  what  he  said.  His  evidence  was  taken  by  commission 
and  put  in  by  the  defendant,  but  he  was  not  called.  The  effect 
of  his  evidence  is  practically  a refusal  to  admit  or  deny  much  of 
what  he  said  to  Harris,  the  defendant’s  financial  agent,  who 
gave  evidence  at  the  trial.  In  reading  Harris’s  evidence,  and  that 
of  Simon  as  well,  while  it  is  admitted  that  Harris  did  not  take 
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down  what  Simon  said  verbatim,  yet  one  is  impressed  with  the 
view  that  his  statement  of  what  Simon  did  say  is  substantially 
correct.  It  still  leaves  such  statement  unverified  in  part,  while 
admitting  that  he  and  Sutton  had  resigned  as  directors  because 
they  were  dissatisfied.  The  article  does  not  purport  to  say  that 
these  statements  of  Simon  are  true,  but  it  treats  them  as  true  and 
as  some  of  the  facts  upon  which  comment  is  made. 

Counsel  for  the  defendant,  before  calling  his  evidence,  opened 
the  case  to  the  jury,  and  Mr.  Hellmuth  objected  that  reference 
was  made  to  facts  not  appearing  in  the  particulars:  for  instance, 
to  the  advertisement,  the  prospectus,  and  the  Canadian  stock; 
and  repeated  his  objections  throughout  the  trial  when  evidence 
was  offered  of  facts  other  than  those  stated  in  the  particulars. 
In  answer  to  this  objection  Mr.  Cowan  stated:  “The  article 
itself  is  set  out  in  full,  and  in  reply  the  defendants  say  that  they 
rely  upon  facts,  that  what  were  the  facts  stated  in  that  article 
were  facts,  that  it  was  a matter  of  public  interest  and  fair  com- 
ment. Then  we  were  asked  what  facts  in  that  article  were 
referred  to  as  facts,  not  asking  all  the  facts  by  any  means  that  we 
had  in  our  knowledge  or  possession  at  the  time  the  article  was 
written.  That  would  be  giving  away  our  whole  case/’ 

Thereupon  the  defendant  took  the  position  that  it  was  at 
liberty  to  prove  any  fact,  whether  stated  in  the  particulars  or 
not,  which  the  defendant  was  possessed  of  at  the  time  the  article 
was  written,  and  which  would  tend  to  justify  the  article,  and 
evidence  of  other  facts  from  time  to  time  was  given. 

The  article*  was  published  on  the  6th  February,  1915.  A 
copy  of  advertise  rents  appearing  in  the  “ Globe7 ’ of  the  18th 
November,  1911,  and  an  article  in  “Saturday  Night”  of  the 
25th  November,  1911,  and  of  the  28th  November,  1911,  and 
certain  conversations  between  Mr.  Augustine  and  Harris,  were 
also  admitted.  _ This  evidence,  including  the  prospectus,  was 
admissible  to  shew  that  the  subject-matter  was  of  public  interest 
and  in  good  faith,  and  this  applies  to  the  articles  published  in 
“Saturday  Night”  of  the  2nd,  9th,  and  16th  December,  1911, 
and  the  letters  between  Harris  and  Augustine  of  the  7th,  22nd, 
and  23rd  February,  1912;  in  short,  all  that  took  place  between 
Harris  and  Augustine  in  the  early  stages  of  the  inquiry,  and  other 
evidence  which  was  offered  tending  to  shew  the  matter  to  be  of 
public  interest  and  the  article  to  be  bond  fide. 


XXXVIII.] 


ONTARIO  LAW  REPORTS. 


617 


The  defendant,  I think,  under  proper  pleadings  and  particulars 
and  for  the  purposes  of  the  trial,  was  entitled  to  prove  such  facts 
as  came  to  the  knowledge  of  the  defendant  upon  which  fair 
comment  was  based.  I think  what  the  financial  editor,  Harris, 
did  in  making  his  inquiries  is  admissible,  and  that  this  would 
include  his  conversations  with  various  persons  and  what  they 
said,  not  as  proof  that  what  they  said  was  true,  but  that  as  stated 
in  the  article  the  conversations  took  place,  and  that  further 
evidence  might  be  given  that  the  statements  so  made  were  true. 
The  comment  itself  must  be  on  some  matter  of  public  interest 
and  be  fair  and  made  without  malice.  The  question  of  public 
interest  is  for  the  Judge.  The  onus  of  proving  that  the  words 
are  a comment  on  a matter  of  public  interest  lies  on  the  defend- 
ant: Peter  Walker  & Son  Limited  v.  Hodgson , [1909]  1 K.B.  at 
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If  the  words  complained  of  contain  allegations  of  fact  which 
are  denied  by  the  plaintiff,  and  which  the  defendant  cannot  prove 
to  be  true,  there  must  be  a verdict  for  the  plaintiff.  It  is  of  no 
avail  for  the  defendant  to  urge  that  he  honestly  believed  them 
to  be  true:  Odgers,  5th  ed.  (Can.),  p.  197;  Campbell  v.  Spottis- 
woode,  3 B.  & S.  769. 

The  privilege  which  covers  fair  and  accurate  reports  of  pro- 
ceedings in  Parliament  and  Courts  of  Justice  does  not  extend  to 
fair  and  accurate  reports  of  statements  made  to  the  editors  of 
newspapers.  The  distinction  cannot  be  too  clearly  borne  in 
mind  between  comment  or  criticism  and  allegations  of  fact, 
such  as  that  disgraceful  acts  have  been  committed  or  discreditable 
language  used:  Davis  v.  Shep stone  (1886),  11  App.  Cas.  187. 
In  that  case  Lord  Herschell  said  (p.  190):  “It  is  one  thing  to 
comment  upon  or  criticise,  even  with  severity,  the  acknowledged 
or  proved  acts  of  a public  man,  and  quite  another  to  assert  that 
he  has  been  guilty  of  particular  acts  of  misconduct. ” 

After  a careful  reading  of  the  whole  evidence,  including  that 
of  the  defence,  and  especially  the  portion  taken  under  com- 
mission, I am  unable  to  say  that  there  was  not  evidence  to  go  to 
the  jury  of  facts  forming  the  foundation  upon  which  the  com- 
ment was  made.  Whether  it  was  sufficient,  and  whether  the 
comment  was  fair,  were  questions  for  the  jury,  but  a number  of 
these  facts  were  not  mentioned  in  the  particulars,  and  were 
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objected  to  at  the  trial,  and  may  have  influenced  the  jury  in 
coming  to  their  conclusion.  For  instance,  exhibits  11  and  12, 
prior  articles  in  the  “ Saturday  Night,”  were  put  in  as  evidence, 
and  might  be  considered  as  derogatory  to  the  plaintiff’s  under- 
taking. They  were  objected  to,  and  the  trial  Judge,  apparently 
doubting  their  admissibility,  said  that  if  they  were  put  in  they 
were  at  the  defendant’s  risk. 

The  notice  of  motion  is  general  in  form,  and  does  not  help 
the  Court  as  to  the  points  upon  which  the  plaintiff  relies.  There 
is  much  evidence  for  the  defence  tending  to  support  the  comment 
made.  There  was  evidence  of  the  bona  fides  of  the  defendant; 
and  that  the  matter  was  of  public  interest  was  clear.  Neverthe- 
less, I reluctantly  reach  the  conclusion,  on  the  authorities  to 
which  I have  referred,  that  there  must  be  a new  trial,  upon  the 
ground  that  evidence,  for  which  no  particulars  were  given,  and 
which  might  influence  the  jury,  was  admitted  in  support  of  the 
defendant’s  plea.  There  has  been  a miscarriage  in  the  trial, 
owing  partly  to  the  plaintiff  not  clearly  defining  what  was  com- 
plained of  in  an  article,  portions  of  which  did  not  refer  to  the 
plaintiff,  and  to  the  particulars  not  fully  covering  the  ground 
upon  which  the  defendant  offered  evidence.  Both  parties 
should  be  allowed  to  amend  the  pleadings  and  particulars  as 
they  may  be  advised. 

The  plaintiff  is  entitled  to  the  costs  of  the  appeal;  the  costs 
of  the  former  trial  to  abide  the  event. 


Riddell,  J.: — This  action  has  already  been  before  the  Courts 
more  than  once:  8 O.W.N.  508;  36  O.L.R.  551.  It  was  tried 
before  a very  experienced  Judge  and  a jury,  against  whom  nothing 
is  or  can  be  said,  the  trial  lasting  about  five  days;  and  it  would 
be  a misfortune  if  it  should  be  found  necessary  to  grant  a new 
trial. 

Nevertheless  the  plaintiff  has  its  rights;  these  rights  must 
be  respected  and  given  full  effect  to;  and  if  it  has  suffered  injustice 
it  must  have  relief;  the  law  is  no  respecter  of  persons — or  expense. 

The  plaintiff,  a joint-stock  company,  sues  the  defendant, 
another  joint-stock  company,  for  libel.  The  defendant,  in 
addition  to  alleging  that  the  words  complained  of  do  not  refer 
to  the  plaintiff,  sets  up  “fair  comment.” 
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This  plea  has  been  sufficiently  considered  in  the  present  case 
in  36  O.L.R.  551 — it  means  that  all  allegations  of  fact  concerning 
the  plaintiff  are  true  and  that  the  remainder  of  the  comments 
on  the  plaintiff  are  fair  as  justified  by  facts. 

My  brother  Clute  made  an  order,  8 O.W.N.  508,  for  the 
delivery  in  writing  of:  (1), Particulars  of  the  allegations  of  fact 
that  are  true  in  substance  and  in  fact  referred  to  in  the  3rd 
paragraph  of  the  defendant's  statement  of  defence.  (2)  (a) 
Particulars  of  the  allegations  that  consist  of  expressions  of  opinion 
that  are  fair  and  bond  fide  comments  made  in  good  faith  and 
without  malice.  (6)  The  facts  in  said  article  upon  which  said 
expressions  of  opinion  were  founded,  (c)  Which  of  said  facts 
are  matters  of  public  interest  and  the  publication  of  which  are 
for  the  public  benefit." 

The  defendants  obeyed,  and,  after  some  skirmishing,  particu- 
lars were  got  into  shape  upon  which  the  case  came  down  to  trial, 
resulting  in  a general  verdict  for  the  defendant. 

Upon  the  appeal  before  us,  the  main  objections  were  two  in 
number:  (1)  the  failure  to  prove  the  truth  of  the  allegations  upon 
which  the  alleged  “fair  comment"  was  based;  and  (2)  the  ad- 
mission of  evidence  on  behalf  of  the  defendant  justified  neither 
by  the  particulars  nor  otherwise. 

It  seems  to  me  that  we  should  approach  the  consideration 
of  this  case  by  first  seeing  what  charges  are  made  against  the 
plaintiff. 

Augustine  had  what  the  article  calls  a “home  company," 
at  Buffalo:  and  he  promoted  a company — the  plaintiff — in 
Toronto:  it  is  plain  that  no  charge  simply  against  Augustine 
(personally),  or  against  the  Buffalo  company  (simply),  can  be 
complained  of  in  this  action — but  statements  concerning  either 
may  indicate  such  a connection  between  the  two  as  that  what  is 
said  of  either  may  be  a libel  against  the  plaintiff.  (I  attach  the 
article  complained  of.) 

1.  The  first  allegation  of  fact  against  the  plaintiff  which  I 
find  is  contained  in  the  words:  “Benjamin  F.  Augustine,  the 
sleek  and  smooth  promoter  of  the  Augustine  Automatic  Rotary 
Engine  Company,  has  taken  quite  enough  money  from  artless 
‘investors'  in  Canada.  It  is  time  to  close  this  oleaginous  gentle- 
man and  his  toy  engine  scheme  up,  and  it  should  be  done  in  such 
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a way  that  shareholders  in  the  Augustine  Automatic  Rotary 
Engine  Company  of  Canada  will  get  back  all  of  the  money  that 
has  still  stuck  to  what  Augustine  calls  his  treasury.” 

While  this  is  a direct  attack  upon  Augustine,  it  is  no  less  an 
attack  upon  the  plaintiff,  indicating  as  it  does,  in  unmistakable 
terms,  that  the  shareholders  have  been  defrauded  by  Augustine, 
acting  for  the  company,  and  that  the  scheme  or  business  of  the 
company  was  a toy  engine  scheme. 

The  comment  that  the  scheme  should  be  closed  up  and  closed 
up  in  such  a way  that  the  shareholders  should  get  back  at  least 
part  of  their  money  would  be  fair  enough,  if  the  allegations  of 
fact  were  true. 

But  there  was  no  attempt  at  the  trial  to  prove  the  alleged 
facts — and  so  the  comment  must  fall  also. 

(2)  The  charge  that  Chatham  was  about  to  be  victimised  by 
a spacious  promoter  is  indeed  in  form  a charge  against  Augustine; 
but,  reading  all  the  article,  it  is  apparent,  I think,  that  it  is  intended 
to  be  understood  that  he  was  acting  for  the  plaintiff.  The 
“ scheme”  was  the  scheme  of  the  company,  and  I think  that  the 
defendant  is  bound  to  prove  that  the  suggested  scheme  really 
was  in  view.  Nothing  of  the  kind  was  attempted. 

(3)  While  much  of  the  language  following  is  personal  to 
Augustine,  there,  is  a plain  statement  that  the  stock  he  is  selling 
is  “ almost  worthless” — this  is  an  attack  on  the  plaintiff.  I do 
not  find  it  proved. 

(4)  Omitting  the  purely  personal  attack  on  Augustine  in 
the  next  paragraph,  we  see  it  said  that  “his  whole  floatation 
scheme  is  a yellow  calcium  glare” — the  plaintiff  is,  to  my  mind, 
clearly  included,  but  the  defendant  does  not  prove  the  alleged 
fact,  metaphorically  stated  as  it  is. 

A great  deal  of  what  follows  is  composed  of  allegations  against 
Augustine  and  his  Buffalo  company,  and  is  not,  to  my  mind,  so 
connected  with  the  plaintiff  as  that  it  can  complain — but,  after 
an  attack  on  Augustine  and  his  Buffalo  company,  it  is  said: 
“Augustine  journeys  over  the  border  to  Canada,  secures  incor- 
poration for  a Canadian  company,  on  the  strength  of  statements 
which  appear  to  be  untrue,  and  proceeds  to  scatter  his  worthless 
paper  through  Ontario  and  Canada.”  This  plainly  alleges  two 
facts:  (a)  that  the  plaintiff  company  was  conceived  and  brought 
forth  in  fraud;  and  (6)  that  its  stock  is  worthless. 
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(5)  It  is  alleged  in  so  many  words  that  the  stock  of  the 
plaintiff  is  a “ lemon,”  i.e .,  a fraud. 

Then  follows  a somewhat  lengthened  attack  upon  Augustine, 
with  which  this  plaintiff  has  no  concern:  and  the  article  closes 
with  a statement  not  unlike  No.  (1). 

(6)  “Official  action  should  be  taken  against  Augustine.  He 
should  be  forced  to  turn  back  what  is  left  of  the  money  that  has 
come  in  to  him  through  the  sale  of  shares  in  Canada.” 

It  is  true  that  this  is  in  form  a comment  upon  Augustine, 
but  it  none  the  less  contains  a statement  by  implication  that  the 
money  obtained  by  Augustine  for  the  sale  of  shares  of  the  plain- 
tiff’s stock  should  be  returned,  i.e.,  that  the  stock  of  the  plaintiff 
company  is  worthless. 

The  defence  should  have  been  directed  to  proving  the  allega- 
tions of  fact  concerning  the  plaintiff  (see  36  O.L.R.  at  p.  561). 

On  this  evidence  the  jury  should  have  been  directed  to  find  a 
verdict  for  the  plaintiff — but,  in  directing  a new  trial,  we  should 
allow  amendments  to  be  made  in  particulars,  pleadings,  &c.,  as 
the  parties  may  be  advised. 

Much  complaint  was  made  concerning  the  admission  of 
evidence,  and  I think  properly  in  most  cases.  Much  of  the 
evidence  was  alleged  to  be  intended  to  prove  that  the  matter 
commented  on  was  of  public  interest;  but,  even  without  an 
admission  by  the  plaintiff,  the  evidence  went  quite  beyond  the 
necessities  of  the  case,  and  could  be  introduced  with  no  other 
object  than  to  prejudice  the  jury. 

Some  of  the  evidence,  too,  was  not  such  as  could  be  justified 
under  the  particulars  filed  under  the  order  of  my  brother  Clute — 
this  evidence  should  not  have  been  allowed. 

I do  not  enter  into  particulars  of  the  evidence  improperly 
admitted,  as  I think  upon  a new  trial  a different  course  must  be 
pursued,  with  the  real  issues  kept  in  view:  i.e.,  prove  the  facts 
alleged  against  the  plaintiff  and  then  justify  the  comments.  Of 
course  I do  not  suggest  that  this  is  to  be  the  chronological  order, 
but  only  the  logical  sequence  of  the  defendant’s  evidence. 

Some  part  of  the  difficulty  in  this  case  has  arisen  from  the 
plaintiff’s  statement  of  claim  including  what  cannot  be  con- 
sidered as  applicable  to  the  plaintiff:  the  plaintiff  will  be  well 
advised  (perhaps)  if  it  amends  its  claim — this  it  should  have  leave 
to  do. 
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Of  course  the  plaintiff  will  contend,  and  with  some  reason, 
that  it  is  embarrassed  by  the  form  of  the  article  complained  of, 
but  I do  not  think  that  this  will  prove  an  insurmountable  barrier. 

I think  there  must  be  a new  trial,  and  that  the  defendant 
must  pay  the  costs  of  this  appeal,  costs  of  the  former  trial  to 
abide  the  event — with  leave  to  all  parties  to  amend. 


Lennox,  J. : — -I  have  no  doubt  at  all  that  the  financial  section 
of  “ Saturday  Night”  has  been  of  great  public  service.  Un- 
doubtedly it  has  often  prevented  people,  who  are  ill-qualified  to 
protect  themselves,  from  rash  and  improvident  investments. 
Neither  have  I any  doubt  that  in  this  case,  as  in  others,  the 
defendant  company  acted  in  good  faith  and  with  a view  to  the 
public  interest.  I regret  the  conclusion  I feel  compelled  to  come 
to  as  to  the  appeal.  The  defendant  company  was  bound  to  es- 
tablish as  fact  that  which  it  alleged  as  fact;  and,  if  this  ground 
was  not  covered  by  the  evidence — I do  not  mean  a mere  weakness, 
but  an  absence  of  evidence,  as  to  the  truth  of  the  same  or  any 
of  the  substantial  and  distinct  allegations  of  fact — the  plaintiff 
company  was  entitled  to  damages,  more  or  less. 

It  was  strenuously  insisted  upon  the  argument  of  the  appeal 
that  there  was  not  evidence  at  the  trial  to  establish  that  all  the 
statements  that  were  alleged  and  published  as  facts  were  facts; 
and  it  was  not  shewn  that  this  objection  was  not  well-founded. 

In  view  of  the  full  and  very  careful  judgments  of  my  learned 
brothers  Clute  and  Riddell,  it  is  not  necessary  for  me  to  say  more, 
except  that  parties  to  an  action  should  be  held  pretty  strictly 
to  the  particulars  they  furnish,  particularly  where  they  are 
furnished  under  an  order  of  the  Court,  and  that  I agree  that  the- 
parties  should  be  at  liberty  to  amend  as  they  may  be  advised. 

It  is  manifest  that  much  of  the  newspaper  article  complained 
of  cannot  be  read  as  referring  to  the  plaintiff  company.  The 
statement  of  claim  as  framed  is  unfair  to  the  defendant  company. 
It  should  be  definitely  limited  to  allegations  and  comments 
which  can  be  (not  necessarily  which  must  be)  said  to  concern 
the  plaintiff  company.  In  so  far  as  it  is  possible  to  do  so,  the 
plaintiff  company  should  be  compelled  to  eliminate  what  only 
touches  B.  F.  Augustine;  and,  where  this  cannot  be  done,  the 
plaintiff  company  should  be  required  to  state  specifically  what  is 
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relied  upon  both  as  to  allegations  of  fact  and  comment.  Where 
anything  can  be  actually  eliminated  without  prejudice  to  the 
meaning,  it  should  be  done.  A fair  trial  is  next  to  impossible 
as  the  pleadings  are.  It  would  be  better  still  if  the  two  actions 
could  be  consolidated,  or  tried  together. 

There  should  be  a new  trial.  I am  decidedly  of  the  opinion 
that  the  costs  should  be  as  provided  for  by  my  brother  Clute, 
namely,  costs  of  the  appeal  to  the  plaintiff,  costs  of  the  former 
trial  to  abide  the  event. 

Ferguson,  J.A.,  agreed  in  the  result  as  stated  by  Riddell,  J. 

Appeal  allowed  with  costs,  and  a new  trial 
ordered;  costs  of  the  former  trial  to  abide 
the  event. 


[APPELLATE  DIVISION.] 


Quillinan  v.  Stuart. 


Libel — Letter  to  Employer  of  Plaintiff — Publication  by  Defendant  to  Person  for 
Purpose  of  Copying — Usual  Course  of  Business — Necessity — Publication 
to  Employer — Occasion  of  Qualified  Privilege — Excess — Actual  Malice — ■ 
Verdict  of  Jury — Judge's  Charge— Misdirection  or  Nondirection — No  Sub- 
stantial Wrong — Judicature  Act,  sec.  28 — Damages — Excessive  Amount- 
Application  for  New  Trial. 

A letter  sent  by  the  defendant  to  M.,  the  employer  of  the  plaintiff,  in  reference 
to  the  conduct  of  the  plaintiff  in  certain  business  transactions  between 
the  defendant  and  M.,  not  relating  to  the  business  of  the  bank  of  which 
the  defendant  was  manager,  which  letter  applied  to  the  plaintiff  the  abusive 
epithets  set  out  in  the  former  report,  36  O.L.R.  474,  was  drafted  by  the 
defendant  in  pencil — he  being  ill  and  unable  to  use  pen  and  ink — and 
was  given  by  him  to  O.,  the  accountant  of  the  bank,  who  copied  it  in  type- 
writing, signed  the  defendant’s  name  to  it,  and  sent  it  to  M. 

Held,  that  the  occasion  was  one  of  qualified  privilege,  but  the  communica- 
tion to  O.  was  not  within  the  privilege:  it  was  not  within  the  usual  course 
of  any  business  that  the  letter  was  typewritten  by  O. ; nor  did  the  fact 
that  the  defendant  was  not  able  to  use  a pen  make  any  difference;  there 
was  no  real  necessity  for  writing  the  letter  in  ink  nor  for  using  the  services 
of  O.  Therefore,  the  handing  of  the  letter  to  O.  was  a publication  which 
was  not- protected. 

Edmondson  v.  Birch  & Co.  Limited  and  Horner,  [1907]  1 K.B.  371,  distin- 
guished. 

Per  Lennox,  J. : — It  Was  for  the  trial  Judge  to  tell  the  jury  that  the  pub- 
lication to  M.  was  on  an  occasion  of  qualified  privilege,  and  that  they 
must  find  evidence  of  actual  malice,  before  they  could  give  a verdict  for 
the  plaintiff.  This  was  fairly  covered  by  the  Judge’s  charge;  and,  if  there 
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was  any  misdirection  or  nondirection,  no  substantial  wrong  had  been  occa- 
sioned : Judicature  Act,  sec.  28. 

Per  Rose,  J. : — A communication  is  not  necessarily  privileged  because  it  is 
made  on  an  occasion  of  qualified  privilege:  here  the  expressions  used  in 
the  letter  were  unnecessary  and  in  excess  of  the  occasion;  and  there  was 
no  right  on  the  part  of  the  defendant  to  have  the  jury  directed  that  they 
could  not  bring  in  a verdict  against  him  unless  they  found  actual  malice. 

Held,  also,  that  the  question  of  damages  was  peculiarly  one  for  the  jury; 
and  that  the  Court  should  not  interfere,  on  the  ground  of  excess,  with 
a verdict  for  the  plaintiff  for  $5,000  damages. 

The  defendant’s  appeal  or  motion  for  a new  trial  was,  therefore,  dismissed; 
Ferguson,  J.A.,  dissenting. 


An  appeal  by  the  defendant  from  the  judgment  of  Suther- 
land, J.,  at  the  second  trial,  upon  the  verdict  of  a jury,  in  favour 
of  the  plaintiff,  for  the  recovery  of  $5,000  damages  and  costs, 
in  an  action  for  libel. 

The  verdict  at  the  first  trial  was  for  $15,000.  A new  trial 
was  directed  by  a Divisional  Court:  Quillinan  v.  Stuart  (1916), 
36  O.L.R.  474,  where  the  facts  are  stated. 


January  29.  The  appeal  was  heard  by  Riddell  and  Lennox, 
JJ.,  Ferguson,  J.A.,  and  Rose,  J. 

I.  F.  Hellmuth,  K.C.,  for  the  appellant.  The  trial  Judge  mis- 
directed the  jury  when  he  told  them  that  the  letter  of  the  8th 
April  from  the  defendant  to  Masters  had  been  published  in  a 
legal  sense  to  O’Donnell  (the  accountant  in  the  branch  bank  of 
which  the  defendant  was  manager).  The  occasion  was  privi- 
leged, and  the  communication  of  the  contents  of  the  letter  to 
O’Donnell  was  a business  requirement,  and  as  such  was  not  “ pub- 
lication:” Edmondson  w.  Birch  & Co.  Limited  and  Horner,  [1907] 
1 K.B.  371,  at  pp.  380,  381;  Puterhaugh  v.  Gold  Medal  Furniture 
Manufacturing  Co.  (1904),  7 O.L.R.  582.  The  learned  Judge 
should  have  directed  the  jury  that,  as  the  letter  was  written  on 
a privileged  occasion,  they  could  find  for  the  plaintiff  only  in  case 
they  decided  that  the  defendant  had  abused  the  privilege  and 
had  been  actuated  by  malice:  Odgers  on  Libel  and  Slander,  5th 
ed.,  p.  321.  The  influence  of  the  plaintiff’s  letter,  on  a man  in 
the  precarious  state  of  health  of  the  defendant,  rebuts  the  pre- 
sumption of  malice.  The  learned  Judge  should  not  have  directed 
the  jury  that  it  was  for  them  to  determine  whether  the  letter  in 
question  meant  that  the  plaintiff  was  immoral  or  was  merely 
abusive.  He  should  have  directed  them  that  the  letter  did  not 
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mean  that  the  plaintiff  was  guilty  of  immorality.  At  all  events, 
the  damages  awarded  were  grossly  excessive. 

Wallace  Nesbitt , K.C.,  and  J.  M.  Godfrey,  for  the  plaintiff, 
respondent.  There  was  no  misdirection.  There  was  publication 
to  O’Donnell.  The  defendant  was  not  writing  as  manager  of  the 
bank,  nor  was  he  writing  to  Masters  as  a customer  of  the  bank. 
There  was  no  necessity  for  the  copying  of  the  letter.  Therefore 
the  Edmondson  case  does  not  apply:  Odgers  on  Libel  and  Slander, 
5th  ed.,  p.  281;  Williamson  v.  Freer  (1874),  L.R.  9 C.P.  393; 
Macintosh  v.  Dun,  [1908]  A.C.  390.  The  charge  as  a whole  stated 
that  the  letters  were  written  under  qualified  privilege,  and  the 
meaning  of  malice  was  pointed  out.  The  letter  of  the  8th  April 
from  the  defendant  to  Masters  bore  on  its  face  the  evidence  of 
malice.  There  was  no  substantial  wrong  done,  so  no  new  trial 
should  be  granted:  Judicature  Act,  R.S.O.  1914,  ch.  56.  sec.  28. 
As  to  the  amount  of  damages  awarded,,  the  finding  of  the  jury 
should  not  be  disturbed,  unless  so  excessive  as  to  shock  the  con- 
science of  the  Court:  Harris  v.  Arnott  (1890),  26  L.R.  Ir.  55; 
McGrath  v.  Bourne  (1876),  10  I.R.C.L.  160;  Gilbert  v.  Brown 
(1910),  1 O.W.N.  652. 

Hellmuth,  in  reply. 

February  26.  Lennox,  J.: — This  is  an  action  for  libel.  The 
jury  assessed  the  damages  at  $5,000. 

What  is  complained  of  in  the  statement  of  claim  is,  that  the 
defendant,  (a)  “by  publishing  of  and  concerning  her,”  the  plain- 
tiff, “to  one  W.  B.  Masters  in  a letter  written  by  the  defendant 
to  the  said  Masters  . . .,”  (b)  “by  publishing  of  and  con- 

cerning her  to  the  stenographer  of  the  defendant  in  a letter 
written  to  the  plaintiff,”  and  (c)  “by  publishing  of  and  concerning 
her  in  a letter  written  to  W.  B.  Masters  and  dated  April  6th, 
1915,”  defamed  and  injured  the  plaintiff. 

The  two  letters  first  above  referred  to  are  dated  the  8th  April, 
1915.  The  first  of  these  is  the  letter  containing  the  expressions 
“Call  off  your  slut,”  etc.,  and  is  the  one  of  which  the  plaintiff 
most  strenuously  complains. 

The  case  upon  the  pleadings  is  broader  in  some,  and  narrower 
in  some,  respects  than  the  case — apparently  with  the  concurrence 
of  all  parties — finally  left  to  the  jury.  It  is  broader  in  that  the 
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statement  of  claim  charges  three  distinct  libels,  but  the  learned 
Judge,  in  charging  the  jury,  seems  to  have  regarded  the  letter 
to  Masters  of  the  6th  and  the  letter  to  the  plaintiff  of  the  8th 
April  as  matters  indicating  the  attitude  of  the  defendant  rather 
than  substantive  libels;  and,  without  objection  from  either  coun- 
sel, said  (p.  93  of  the  shorthand  report  of  the  proceedings  at  the 
trial):  “On  the  same  day”  (the  day  he  wrote  the  plaintiff),  “he 
wrote  the  letter  which  is  the  letter  complained  of  in  this  action. 
All  these  other  letters  and  the  evidence  concerning  Masters  ante- 
cedent to  this  letter,  in  so  far  as  they  shew  the  defendant’s  con- 
duct and  intentions,  are  matters  you  can  use  in  the  consideration 
of  your  verdict  in  this  case.”  The  learned  Judge  then  read  to 
the  jury  the  letter  first  set  out  in  the  statement  of  claim,  being 
the  letter  there  said  to  have  been  published  to  W.  B.  Masters 
only,  and  of  course  by  far  the  most  objectionable  let-ter  of  the 
collection.  I refer  to  this  as,  with  the  concurrence  of  all  parties, 
he  practically  withdrew  the  other  letters  from  the  jury  as  libels 
per  se;  and  this  makes  it  comparatively,  if  not  wholly,  unim- 
portant to  consider  whether  the  delivery  of  the  manuscript  of  the 
letter  of  the  defendant  to  the  plaintiff  of  the  8th  April  to  O’Donnell 
to  be  copied  was,  legally  spelaking,  a publication;  and  this  cir-  • 
cumstance  certainly  does  not  give  the  defendant  any  ground  for 
complaint,  and  is  not  complained  of  by  either  party. 

On  the  other  hand,  the  action,  as  tried  and  left  to  the  jury, 
was  broader  than  the  allegation  of  para.  2 of  the  statement  of 
claim,  in  that  it  was  pointed  out,  as  the  evidence  given  without 
objection  established,  that  this  letter  was  published — whether  in 
the  legal  sense  or  not — to  two  persons,  namely,  to  Masters,  to 
whom  it  was  written  and  addressed,  and  to  O’Donnell,  who  made 
the  typewritten  copy. 

Speaking  of  the  letter  to  Masters,  the  learned  Judge,  at  pp. 
77,  78,  said:  “Now,  it  is  necessary  in  the  case  of  a libel  that  there 
should  be  publication — that  is,  the  communication  of  the  words 
complained  of  to  some  person  or  persons  other  than  the  plain- 
tiff— the  person  who  claims  to  have  been  defamed.  ...  Upon 
the  evidence  here,  I think  you  will  be  able  to  find — and,  in  my 
opinion,  you  would  be  warranted  in  so  finding — that  the  com- 
munication reached  only  two  people;  that  is,  it  was  published 
in  the  legal  sense  to  two  people.  One  was  the  assistant  manager, 
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O'Donnell,  employed  in  the  same  bank  as  the  defendant,  to  whom 
the  draft  letter  written  by  the  defendant  was  given,  and  who, 
in  copying  it  afterwards  to  send  forward,  of  course  became  aware 
of  its  full  contents.  The  other  was  the  man  Masters,  to  whom 
it  was  sent,  and  who  read  it  and  then  passed  it  on  to  the  plaintiff. 
So  that,  in  considering  the  amount  of  damages,  the  fact  that  the 
communication  reached  only  these  two  people  is  something  for 
you  to  bear  in  mind.  Of  course,  on  the  other  hand,  it  will  be 
also  for  you  to  consider  that  Mr.  O’Donnell  was  living  in  Niagara 
Falls,  where  the  plaintiff  was  living,  and  coming  in  contact  with 
the  same  business  people,  more  or  less,  that  she  was  coming  in 
contact  with.” 

This  brings  up  a definite  clear-cut  question,  raised  by  counsel 
for  the  defendant,  namely:  Was  the  letter  sent  by  the  defend- 
ant to  Masters  and -returned  to  the  plaintiff  “published  in  the 
legal  sense  to  two  people,”  as  the  learned  Judge  says?  In  the 
concluding  sentence  I have  quoted,  emphasis  is  laid  upon  the 
fact  that  it  was  published  to  O’Donnell,  a man  living  in  the  same 
town  and  coming  in  contact  with  the  same  business  people  as 
the  plaintiff;  and  this,  coupled  with  the  fact  that  Masters  swore 
that  the  letter  had  no  influence  on  his  mind,  and  that  O’Donnell 
is  silent  as  to  how  it  affected  him,  is  almost  certain  to  have  greatly 
influenced  the  jury  in  their  assessment  of  damages.  If  this  is 
misdirection — if  as  a matter  of  law  what  was  done  was  not  a 
publication  to  O’Donnell — the  judgment  cannot  be  supported. 
I am  of  opinion  that  it  was  not  a misdirection.  The  letter  was 
undoubtedly  written  on  a privileged  occasion;  there  was  the 
qualified  privilege  which  exists  whenever  the  writer  has  an  interest 
or  duty,  legal  or  moral,  to  make  the  communication  complained 
of  to  the  person  to  whom  it  was  made,  and  when  this  person  has 
also  a correlative  duty  or  interest.  See  the  cases  collected  in 
Halsbury’s  Laws  of  England,  vol.  18,  p.  687;  Odgers  on  Libel 
and  Slander,  4th  ed.,  pp.  272,  273;  Hamon  v.  Falle  (1879),  4 
App.  Cas.  247. 

Here  it  was  a case  of  joint  interest;  the  defendant  and  Masters 
were  upon  the  same  promissory  note  in  the  Imperial  Bank;  both 
were  liable;  ^nd  the  defendant  was  insisting  upon  a renewal,  and 
claiming,  I think  with  some  justice,  that  he  was  entitled  to  a 
renewal.  He  had  a perfect  right  to  address  Masters  and  to  com- 
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plain  in  a reasonable  and  temperate  way,  or  even  in  a somewhat 
violent  way,  of  the  action  of  Masters  or  the  plaintiff,  and  to 
remonstrate  from  his  standpoint  with  a view  to  redress.  It  was 
a privileged  occasion,  as  the  defendant  contends.  I will  refer, 
later  on,  to  the.  question  whether  the  defendant  abused  his  privi- 
lege. The  immediate  question  is,  whether  the  communication 
of  this  letter  to  O’Donnell  was  a publication  in  law.  Counsel  for 
the  defendant  contends  that,  having  an  interest,  and  a com- 
munication to  make  concerning  it,  he  was  entitled  to  take  all 
reasonable  means  of  protecting  himself;  that  it  was  reasonable 
and  in  the  ordinary  course  of  business  to  have  O’Donnell  copy 
the  letter;  that  the  use  of  these  ordinary  methods  does  not  destroy 
the  privilege ; that  it  is  impossible  to  carry  on  the  affairs  of  modern 
mercantile  business,  including  banking,  without  the  intervention 
of  stenographers,  typewriters,  clerks,  and  the  like' — and  that  the 
privilege  of  communication  includes  all  things  necessary  to  its 
transmission;  and  all  this  is  certainly  within  the  decision  of 
Edmondson  v.  Birch  & Co.  Limited  and  Horner,  [1907]  1 K.B. 
371  (C.A.),  in  which  Boxsius  v.  Goblet  Freres,  [1894]  1 Q.B.  842 
(C.A.),  and  Lawless  v.  Anglo-Egyptian  Cotton  Co.  (1869),  L.R. 
4 Q.B.  262,  were  followed,  and  Pullman  v.  Hill  & Co.,  [1891] 
1 Q.B.  524  (C.A.),  distinguished.  See  also  Robinson  v.  Dun 
(1897),  24  A.R.  287,  in  our  own  Courts. 

It  is  all  clear  enough  as  a matter  of  law,  but  these  principles, 
the  necessary  outcome  of  modern  business  methods  and  con- 
ditions, have  no  application  to  the  letter  written  and  transmitted 
by  the  defendant  to  Masters  on  the  8th  April,  1915. 

The  fallacy  is  in  assuming  that  the  manager  of  the  Bank  of 
Hamilton,  as  such  manager,  was  Writing  to  a customer  of  the 
bank,  as  such  customer,  on  a matter  concerning  that  bank,  and 
was  writing  as  a matter  of  duty  or  business,  and  concerning  a 
matter  of  mutual  interest,  and  that  in  doing  what  he  did  he 
employed  the  ordinary  and  necessary  methods  of  communication 
adopted  by  the  bank.  I cannot  find  any  basis  for  this  argument. 
There  was  no  necessity  to  have  the  letter  copied,  and  the  right 
to  employ  stenographers,  etc.,  is  based  on  necessity:  Finden  v. 
Westlake  (1829),  Moo.  & Malk.  461;  Williamson  v.  Freer,  L.R. 
9 C.P.  393.  “ There  must  be  a proper  motive  and  need  of  com- 

munication,” that  is,  communication  to  O’Donnell.  This  letter 
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had  nothing  whatever  to  do  with  the  Bank  of  Hamilton,  and  the 
defendant  might  as  well  have  employed  any  other  acquaintance 
as  O’Donnell,  for  in  this  matter  O’Donnell  acted  in  no  sense  as 
a servant  or  agent  of  the  bank.  The  letter  was  solely  and  purely 
in  reference  to  the  defendant’s  own  private  affairs,  arising  out 
of  transactions  in  another  bank,  and  in  which  the  Bank  of  Hamil- 
ton had  no  concern.  I think  the  learned  Judge  was  right,  and 
that  there  was  a publication  to  the  two  persons  named;  and  “in 
all  these  cases”  (of  qualified  privilege)  “only  those  words  are 
protected  which  are  published  to  persons  having  a duty  or  interest 
in  connection  with  the  matter;  any  publication  to  others  will  be 
outside  the  privilege:”  Odgers,  p.  281. 

It  is  also  argued  that  it  was  for  the  learned  Judge  to  direct 
the  jury  that,  the  letter  being  written  on  a privileged  occasion, 
they  could  bring  in  a verdict  for  the  plaintiff  only  in  case  they 
found  that  the  defendant  had  abused  the  qualified  privilege  of 
the  occasion,  had  been  actuated  by  improper  or  indirect  motives 
or  ill-will,  or  what  is  summed  up  by  the  Courts  as  actual  or  express 
malice.  It  is  certainly  for  the  Judge  to  determine  whether  the 
letter  was  written  upon  a privileged  occasion  and  to  determine 
whether  the  language  was  capable  of  a defamatory  meaning,  a 
question  already  dealt  with,  in  this  action,  by  the  First  Divisional 
Court  of  the  Appellate  Division  (36  O.L.R.  474).  It  was  for  the 
Judge  to  tell  the  jury  that  there  was  qualified  privilege  to  publish 
the  contents  of  the  letter  to  Masters,  and  that,  as  to  this  publica- 
tion, they  must  find  evidence,  extrinsic  or  intrinsic,  of  actual 
malice,  before  they  could  give  a verdict  for  the  plaintiff;  and 
that,  in  determining  the  question  of  malice,  all  the  correspondence, 
the  conduct  of  the  defendant,  and  his  statement  of  defence,  his 
answers  upon  examination,  and  his  evidence  at  the  trial,  should 
be  taken  into  consideration. 

I think  all  this  is  fairly  covered  by  the  Judge’s  charge.  I 
think  it  is  quite  impossible  to  conclude  that  the  jury  were  not 
instructed  in  a way  to  enable  them  to  understand  clearly  that, 
in  the  circumstances  of  this  case,  and  as  to  this  publication,  they 
should  find  for  the  defendant  unless  they  came  to  the  conclusion 
upon  the  evidence  that  he  was  actuated  by  malice,  as  explained 
to  them;  and,  to  my  mind,  the  meaning  of  “malice”  was  care- 
fully pointed  out. 
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Mr.  Odgers  says,  but  without  citing  authority,  at  pp.  321, 
322,  that  “if  malice  is  proved  the  privilege  attaching  to  the  occa- 
sion, unless  it  is  absolute,  is  lost,”  but  the  question  of  malice 
is  still  for  the  jury.  My  learned  brother  has  been  more  diligent, 
and  has  been  good  enough  to  refer  me  to  Fryer  v.  Kinnersley 
(1863),  15  C.B.N.S.  422;  Tuson  v.  Evans  (1840),  12  A.  & E.  733; 
and  Robertson  v.  McDougall  (1828), -4  Bing.  670.  I do  not  find 
it  necessary  to  dwell  upon  the  fact  that  no  privilege  of  any  kind 
attached  to  the  publication  of  any  of  the  letters  to  O’Donnell 
(Odgers,  p.  281),  as  this  Court  cannot  apportion  the  damages 
or  reduce  them — Watt  v.  Watt,  [1905]  A.C.  115 — except  by  con- 
sent. 

It  is  not  to  be  expected  that  everything  will  be  said  that  might 
be  fittingly  referred  to,  or  that  every  sentence  in  the  instruction 
to  the  jury  will  be  beyond  the  pale  of  plausible  criticism.  In 
Rex  v.  Duckworth  (1916),  37  O.L.R.  197,  247,  I said,  and  I ven- 
ture to  repeat,  that  “it  has  not  yet  happened  that  any  Judge, 
even  the  most  distinguished  and  experienced  in  the  Empire,  has 
always  succeeded  in  so  framing  every  sentence  of  his  charge  as 
to  preclude  more  or  less  plausible  ex  post  facto  suggestions  of 
improvement;  and,  as  it  is  not  likely  to  happen  in  the  future, 
it  is  well  to  keep  actual  and  probable  conditions  and  limitations 
clearly  in  mind.” 

When  all  is  said,  the  substantial  question  to  be  considered  is, 
“Has  miscarriage  of  justice  been  occasioned  by  anything  said  or 
omitted?”  I am  satisfied  that  no  substantial  wrong  or  injustice 
has  been  occasioned;  and,  if  not,  we  are  not  at  liberty  to  inter- 
fere upon  this  ground.  “A  new  trial  shall  not  be  granted  on  the 
ground  of  misdirection  . . . unless  some  substantial  wrong 

or  miscarriage  has  been  thereby  occasioned:”  Judicature  Act, 
R.S.O.  1914,  ch.  56,  sec.  28;  Winnipeg  Electric  R.W.  Co.  v.  Wald 
(1909),  41  S.C.R.  431;  McGraw  v.  Toronto  R.W.  Co.  (1908),  18 
O.L.R.  154;  Wood  v.  McPherson  (1888),  17  O.R.  163. 

There  was  a fair  trial,  and  ample  evidence,  both  intrinsic  and 
extrinsic,  to  go  to  the  jury  in  support  of  express  malice.  There 
is  no  reason  to  assume  that  the  jury  were  misled,  and  they  were 
justified  in  finding  the  plaintiff  entitled  to  damages;  but  the 
amount  is  another  question. 

The  amount  to  be  awarded  for  damages  in  a libel  action  is 
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peculiarly,  and  primd  facie  solely,  a question  for  the  jury.  I am 
strongly  of  opinion  that  the  sum  awarded  is  greatly  in  excess 
of  what,  in  the  circumstances  of  this  case,  it  should  have  been; 
but  this  is  not,  as  I have  his  approval  in  stating,  by  any 
means  the  view  entertained  by  the  Judge  presiding  at  the 
hearing  of  the  appeal,  my  very  experienced  and  learned 
brother  Riddell.  In  view  of  the  conclusion  I feel  com- 
pelled to  come  to  and  the  judgment  I shall  give,  it  is  un- 
necessarjr  to  state  in  detail  why  I think  the  damages  are  too 
large.  It  is  enough  to  say  that  the  authorities  are  quite  clear 
and  uniform  that  the  finding  of  the  jury,  where  there  is  no  prac- 
tically certain  measure  of  damages,  is  not  to  be  disturbed  unless 
there  has  been  misdirection  calculated  to  mislead  the  jury,  im- 
proper rejection  or  admission  of  evidence,  reason  to  believe  that 
damages  were  assessed  on  a wrong  principle,  or  that  the  jury 
must  have  acted  perversely,  or  the  damages  are  so  large  that  no 
jury  could  reasonably  have  given  them,  or  something  of  that 
kind:  Praed  v.  Graham  (1889),  24  Q.B.D.  53;  McCarthy  v. 
Maguire,  [1899]  2 I'.R.  802;  Johnston  v.  Great  Western  R.W.  Co., 
[1904]  2 K.B.  250,  where  many  of  the  cases  are  reviewed  and  dis- 
tinguished. 

I cannot  substitute  my  opinion  for  the  action  of  the  jury  in 
a fair  trial.  The  defendant  was  ill,  there  was  serious  provoca- 
tion, he  was  dealing  with  his  business  interests,  the  plaintiff’s 
letters  to  him  were  quite  unnecessarily  harsh,  aggressive,  and  dic- 
tatorial, and  very  provoking;  the  defendant  filed  a plea  of  regret 
and  apology  of  a kind — he  acknowledged  his  wrong  upon  examina- 
tion for  discovery  and  at  the  trial,  and  admitted  the  good  character 
and  business  ability  of  the  plaintiff  in  a way;  he  is  a man  of 
little  means  and  without  occupation  or  ability  to  make  money 
now;  he  wrote  apologising  to  the  plaintiff  after  the  first  trial, 
and  made  an  entirely  inadequate  offer  of  compensation,  and  the 
plaintiff’s  reply  was  not  what  it  should  have  been;  but  all  these 
circumstances  were  before  the  jury,  and  I cannot  say  that  they 
were  wrong,  and  that  my  opinion  is  right,  as  to  what  would  be 
reasonable  damages.  When  all  is  said,  it  falls  very  far  short  of 
a justification  or  even  a reasonable  excuse  for  the  letter  the  defend- 
ant wrote  about  an  admittedly  and  unquestionably  respectable 
young  woman,  whose  only  fault,  if  it  is  a fault,  was  that  she  was 
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perhaps  over-zealous  in  the  interest  of  her  absent  employer,  and 
may  have  expressed  her  demands  upon  the  defendant  a little  too 
emphatically. 

The  appeal  should  be  dismissed  with  costs. 


Riddell,  J.: — I agree  in  the  result. 

Rose,  J.:— The  defendant  was  the  manager  of  a branch  of 
the  Bank  of  Hamilton,  of  which  branch  Mr.  W.  B.  Masters  was 
a customer.  In  addition  to  the  business  dealings  which  he  had 
with  Mr.  Masters  in  his  (the  defendant's)  capacity  of  banker, 
he  had  private  dealings  which  resulted  in  his  being  indebted  to 
Mr.  Masters  in  the  amount  of  two  promissory  notes,  upon  which 
he  was  making,  or  was  expected  to  make,  payments  from  time 
to  time. 

Mr.  Masters,  taking  ill  and  going  away,  appointed  the  plain- 
tiff to  be  his  attorney  to  look  after  his  affairs  in  his  absence. 
There  were  various  interviews  and  a considerable  amount  of  corres- 
pondence between  the  plaintiff,  as  such  attorney,  and  the  defend- 
ant, the  interviews  and  correspondence  relating  both  to  Mr. 
Masters’  business  with  the  bank  and  to  his  business  with  the 
defendant  personally.  The  plaintiff  and  the  defendant  did  not 
get  on  well  together,  and  the  letters  that  passed  between  them 
contain  a good  deal  of  abusive  language. 

The  promissory  notes  given  by  the  defendant  to  Mr.  Masters 
fell  due,  and  the  defendant,  ignoring  the  plaintiff,  wrote  to  Mr. 
Masters  a letter  enclosing  renewal  notes.  Mr.  Masters  sent  these 
renewal  notes  to  the  plaintiff,  who,  on  the  5th  April,  1915,  wrote 
to  the  defendant  remonstrating  with  him  for  attempting  to  deal 
with  Mr.  Masters  directly,  and  stating  what  renewals  of  the  two 
notes  she  was  prepared  to  accept. 

At  this  time,  the  defendant  was  ill  and  confined  to  his  house 
and  in  considerable  pain.  The  plaintiff’s  letter  was  vigorously 
worded.  It  seems  to  have  annoyed  the  defendant,  who  did  not 
like  being  “pestered  about  (his)  private  business  at  that  par- 
ticular time.”  He,  accordingly,  drafted  in  pencil  a letter  to  Mr. 
Masters,  enclosing  the  plaintiff’s  letter  of  the  5th  April,  and  using 
the  language  that  is  complained  of  as  libellous.  Later,  on  the 
same  day,  Mr.  O’Donnell,  the  accountant  and  acting  manager 
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of  the  defendant’s  branch  of  the  bank,  called  upon  the  defendant, 
who  gave  him  the  draft  letter  and  asked  him  to  make  a type- 
written copy,  sign  it  in  the  defendant’s  name,  and  send  it  to  Mr. 
Masters.  In  this  the  defendant  was  apparently  following  a prac- 
tice that  he  had  adopted  in  connection  with  other  matters  on 
other  occasions  during  his  illness.  Mr.  O’Donnell  followed  the 
defendant’s  instructions.  The  letter  is  set  out  in  full  on  p.  476 
of  the  report  of  the  judgment  upon  the  appeal  from  the  judg- 
ment at  the  first  trial  of  the  case:  36  O.L.R.  474. 

The  case  went  down  for  a second  trial  pursuant  to  the  order 
of  the  First  Divisional  Court.  At  the  second  trial,  the  defendant, 
having  previously  given  notice  of  motion,  moved  for  leave  to 
amend  so  as  to  claim  privilege,  and  the  amendment  was  allowed. 
The  trial  resulted  in  a verdict  and  judgment  in  favour  of  the 
plaintiff  for  $5,000.  This  appeal  is  from  that  judgment.  It  is 
contended  that  the  damages  are  excessive  and  that  the  learned 
Judge  erred  in  his  charge  to  the  jury  and  in  his  dealing  with  the 
plea  of  privilege. 

The  only  publication  of  the  libel  was  to  Mr.  Masters,  and  to 
Mr.  O’Donnell  if,  upon  the  facts  above  stated,  there  was  publica- 
tion to  him. 

Dealing  first  with  the  question  as  to  publication  to  O’Donnell: 
it  is  argued,  on  the  authority  of  Edmondson  v.  Birch  & Co.  Limited 
and  Horner,  [1907]  1 K.B.  371,  that,  the  letter  having  been  written 
on  a privileged  occasion,  the  publication  to  O’Donnell  is  within 
the  privilege.  With  this  I am  unable  to  agree.  The  letter  in 
question  in  the  Edmondson  case  was  written  on  the  business  of 
the  defendant  company.  It  was  dictated  by  the  managing- 
director  to  a clerk,  transcribed  by  the  clerk,  copied  in  a letter- 
book,  and  sent  out,  all  in  the  usual  and  ordinary  course  of  the 
business  of  the  company,  and  it  was  sworn  that  the  course  followed 
was  practically  necessary  as  a matter  of  business.  The  trial 
Judge,  Lawrence,  J.,  held  that  the  case  of  Pullman  v.  Hill  & Co., 
[1891]  1 Q.B.  524,  compelled  him  to  rule  that  there  had  been 
publication  to  the  defendants’  clerks,  and  that  this  publication 
was  not  upon  a privileged  occasion;  and  he  left  the  case  to  the 
jury,  who  found  a verdict  for  the  plaintiff,  upon  which  judgment 
was  entered.  The  Court  of  Appeal  reversed  that  judgment,  upon 
the  ground  that  a person  writing  upon  a privileged  occasion  is 
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entitled  to  take  reasonable  means  for  the  purpose  of  availing  him- 
self of  the  use  of  that  occasion,  which  means  may  include  the 
introduction  of  third  persons,  where  such  introduction  is  reason- 
able and  in  the  usual  and  ordinary  course  of  business.  As  Cozens- 
Hardy,  L.J.,  put  it,  to  hold  otherwise  would  practically  destroy 
the  protection  of  privilege  in  the  case  of  all  companies  and  large 
mercantile  firms,  because,  as  a matter  of  business,  it  is  impossible 
that  a business  document  can  be  written  and  pass  through  the 
hands  of  one  partner  or  person  only. 

The  ratio  decidendi  of  the  Edmondson  case  does  not  seem  to  me 
to  apply  to  the  case  in  hand.  The  letter  of  the  8th  April,  1915, 
was  not  written  upon  the  bank’s  business ; it  was  not  in  the  usual 
course  of  any  business  that  it  was  typewritten  by  O’Donnell. 
Moreover,  I do  not  think  that,  giving  the  greatest  possible  effect 
to  the  judgment  in  the  Edmondson  case,  the  fact  that  the  defendant 
was  not,  at  the  time,  able  to  use  a pen,  can  make  any  difference. 
There  does  not  seem  to  have  been  any  real  necessity  for  writing 
the  letter  in  ink,  or  any  reason  why  the  original  pencilled  letter 
would  not  answer  the  defendant’s  purpose. 

It  is  possible  that  if  Edmondson  v.  Birch  & Co.  Limited  and 
Horner  had  been  decided  before  Puterhaughv.Gold  Medal  Furni- 
ture Manufacturing  Co .,  7 O.L.R.  582,  the  judgment  in  the  last- 
mentioned  case  might  have  been  different.  But  that  is  by  no 
means  certain.  See  the  judgment  of  Osier,  J. A.,  at  p.  587:  “Type- 
writers, human  and  mechanical,  may  now  perhaps  be  said  to  be 
reasonably  necessary  and  useful  for  ordinary  business  purposes, 
but  how  in  such  a case  as  this  can  it  be  said  that  it  was  reasonably 
necessary  to  employ  the  typewriter  in  order  to  make  a defamatory 
communication  unconnected  with  the  ordinary  business  of  the 
firm?” 

In  my  opinion,  then,  even  it  the  occasion  on  which  the  defend- 
ant wrote  his  pencilled  letter  was  privileged,  the  handing  of  the 
letter  to  O’Donnell  was  a publication  which  is  not  protected.  See 
Moran  v.  O’Regan  (1907),  38  N.B.R.  189. 

Then  was  the  occasion  one  of  qualified  privilege?  I think  it 
was.  F two  persons  have  business  together,  and  one  of  them 
sends  his  agent  to  the  other  upon  that  business,  and  the  one  to 
whom  the  agent  is  sent,  thinking  that  he  has  cause  to  complain 
of  the  agent’s  conduct,  writes  to  the  principal  making  complaint, 
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it  seems  to  me  that  he  is  writing  upon  a privileged  occasion. 
This  is  practically  the  state  of  affairs  that  in  Toogood  v.  Spyring 
(1834),  1 C.M.  & R.  181,  was  treated  as  supporting  the  claim  of 
privilege. 

If  the  occasion  was  one  of  qualified  privilege,  and  if  the  com" 
muni  cation  was  privileged,  it  seems  to  follow  that  the  trial  Judge 
ought  to  have  so  ruled,  and,  in  so  far  as  concerns  the  publication 
to  Masters,  ought  to  have  directed  the  jury  that  there  could  be 
no  recovery  unless  they  found  express  malice.  It  is  argued  that, 
taken  as  a whole  and  fairly  read,  his  charge  is  such  a direction. 
I am  not  clear  that  the  charge  can  be  so  construed.  It  is  true 
that  in  several  places  language  is  used  that  would  indicate  to  the 
jury  that  they  were  not  to  bring  in  a verdict  for  the  plaintiff 
unless  they  found  malice;  and  from  this,  if  it  stood  alone,  one 
might  fairly  infer  that  there  had  been  a ruling  that  the  occasion 
was  one  of  qualified  privilege;  but  the  effect  of  this  language  is 
rather  displaced  by  the  statements  towards  the  end  of  the  charge 
that  “if  the  plaintiff  has  been  libelled  she  is  entitled  to  a ver- 
dict” and  that  if  the  jury  “come  to  the  conclusion  that  the 
defendant  libelled  the  plaintiff  by  writing,  through  ill-feeling  or 
ill-temper,  an  unwarranted  letter  and  publishing  it  to  others,” 
they  will  consider  this  in  assessing  the  damages.  It  seems 
to  me  that,  the  question  of  malice  having  been  discussed  in 
connection  both  with  the  right  to  recover  and  with  the  quan- 
tum of  the  damages,  and  there  having  been  no  categorical 
statement  to  them  that  there  could  be  no  recovery  unless  they 
found  express  m&lice,  they  may  have  been  left  with  the  impression 
that  they  might  bring  in  a verdict  for  the  plaintiff,  even  if  they 
did  not  find  malice,  but  that  that  verdict  would  be  for  a larger 
amount  if  there  w£s  malice  than  if  there  was  none.  However, 
I do  not  think  that  this  question  as  to  the  form  of  the  charge  is 
of  importance.  It  does  not  necessarily  follow  that  a communica- 
tion is  privileged  because  it  is  made  on  an  occasion  of  qualified 
privilege.  “If  the  language  has  been  published  in  writing,  and 
appears  upon  the  face  of  the  libel  to  be  clearly  in  excess  of  the 
occasion,  the  communication  will  not  be  privileged:”  Folkard  on 
Slander  and  Libel,  7th  ed.  (1908),  p.  194.  The  expressions  “slut” 
and  “carrion”  are  as  clearly  unnecessary  and  in  excess  of  the 
occasion  as  was  the  expression  “raving  madman”  in  Fryer  v. 
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Kinnersley,’  15  C.B.N.S.  422.  In  that  case  it  was  held  that, 
because  of  the  excess,  the  letter  did  not  fall  within  the  rule  as  to 
privileged  communications,  and  that  the  plaintiff  was  entitled  to 
a verdict,  although  the  jury  had  expressly  negatived  the  existence 
of  malice.  So,  in  the  present  case,  I think  that  there  was  no 
right  on  the  part  of  the  defendant  to  have  the  jury  directed  that 
they  could  not  bring  in  a verdict  against  the  defendant  unless 
they  found  actual  malice.  Therefore,  whether  or  not  the  charge 
is  to  be  construed  as  Mr.  Nesbitt  contends  it  ought  to  be  con- 
strued, I think  the  objection  to  it  fails.  See  also  Newell  on 
Slander  and  Libel,  3rd  ed.  (1914),  p.  415. 

The  only  question  remaining  to  be  considered  is  the  question 
whether  the  damages  are  so  excessive  as  to  warrant  the  Court 
in  directing  a new  trial.  I think  that,  in  view  of  the  order  of  the 
First  Divisional  Court  declaring  that  the  words  complained  of 
do  not  impute  unchastity  to  the  plaintiff,  I should  have  awarded 
a smaller  sum  than  the  jury  have  awarded;  but,  while  the  damages 
are  large,  I do  not  think  that  it  is  at  all  clear  that  the  jury  refused 
to  be  governed  by  that  order,  or  otherwise  were  influenced  by 
views  and  considerations  to  which  they  should  not  have  given 
effect.  An  action  of  defamation  is  one  in  which  the  question  as 
to  the  damages  is  peculiarly  one  for  the  jury.  This  jury  had 
before  them  evidence  introduced  by  the  defendant  as  to  his  ina- 
bility to  pay  any  large  amount,  the  admissibility  of  which  evi- 
dence was,  I think,  open  to  doubt.  They  were  charged  by  the 
trial  Judge  as  to  the  damages  in  a way  that  was  at  least  fair  to 
the  defendant.  I do  not  think  it  has  been  demonstrated  that 
they  failed  to  consider  the  evidence  or  the  charge,  and  I do 
not  think  that  a case  is  made  out  for  interference  with  the  ver- 
dict on  the  ground  of  excess. 

In  my  opinion,  the  appeal  fails  and  ought  to  be  dismissed. 

Ferguson,  J.A. : — Appeal  by  the  defendant  from  a verdict  of 
$5,000  in  a libel  action,  on  a retrial  thereof  before  Sutherland,  J., 
and  a jury,  pursuant  to  a direction  of  the  First  Divisional  Court 
of  the  Appellate  Division,  reported  in  36  O.L.R.  474,  where  the 
circumstances  leading  up  to  the  action  are  fully  set  out,  and 
therefore  need  not  be  here  repeated. 

At  the  trial  of  the  action  the  plaintiff  put  in  and  read  to  the 
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jury  certain  correspondence  between  the  plaintiff  and  the  defend- 
ant and  between  the  defendant  and  Masters,  commencing  with 
a letter  of  the  14th  January,  1915,  and  marked  exhibits  1 to  11 
inclusive.  Exhibits  2,  4,  and  10  contain  the  alleged  libels;  and 
the  other  letters  were  put  in  by  the  plaintiff  to  shew  the  circum- 
stances surrounding  the  publication  of  the  alleged  libels,  and  as 
evidence  of  malice ; the  defendant  may  also  refer  to  the  corres- 
spondence  to  shew  provocation  and  that  the  alleged  libels  or 
some  one  or  more  of  them  were  written  on  privileged  occasions. 

Statements  in  two  letters,  Stuart  to  Masters,  dated  the  6th 
and  the  8th  April,  1915  (exhibits  4 and  2),  and  in  a letter  Stuart 
to  the  plaintiff  dated  the  8th  April  (exhibit  10),  form  the  subject- 
matter  of  the  plaintiff’s  claim. 

The  letter,  exhibit  4,  dated  the  6th  April,  from  the  defendant 
to  Masters,  is  apparently  in  the  defendant’s  handwriting,  and  no 
attempt  was  made  to  shew  that  it  was  published  except  to  Masters, 
and  a perusal  thereof  shews  it  to  be  with  reference  to  business 
matters  in  which  the  sender  and  receiver  were  interested,  and 
a privileged  communication,  on  which  the  plaintiff  could  not 
succeed  unless  the  jury  found  that  it  was  written  for  an  improper 
purpose  or  exceeded  the  privilege.  The  letter  to  the  plaintiff 
of  the. 8th  April  was  not  actionable  because  not  directed  or  pub- 
lished to  any  one  other  than  the  plaintiff,  unless  the  typing  of 
it  by  O’Donnell,  accountant  of  a branch  of  the  Bank  of  Hamilton, 
and  also  typewriter  for  the  bank  and  the  defendant  (in  the  claim  it 
is  pleaded  that  he  was  the  defendant’s  stenographer),  amounted  in 
law  to  publication;  to  arrive  at  a conclusion  on  this  point  and  to 
ascertain  whether  or  not  the  typing  of  the  letter  by  O’Donnell  comes 
within  the  exception  founded  on  the  principle  of  business  necessity 
stated  in  the  decision  of  Edmondson  v.  Birch  & Co.  Limited  and  Hor- 
ner , [1907]  1 K.B.  371,  the  pleadings  and  all  the  correspondence  and 
the  circumstances  adduced  in  evidence  should  be  considered  to 
see  whether  or  nob  the  letter  refers  solely  to  the  defendant’s  per- 
sonal business  or  to  both  the  defendant’s  business  and  the  busi- 
ness of  the  Bank  of  Hamilton,  and  further  to  ascertain  whether 
or  not  the  employing  of  O’Donnell  for  the  purpose  of  typing  such 
letters  was  the  usual  and  ordinary  course  of  the  business  of  the 
defendant,  or  of  the  Bank  of  Hamilton,  and  was  a business 
necessity. 
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A perusal  of  the  letter  itself  shews,  I think,  that  it  was  a letter 
written  in  connection  with  both  the  bank’s  business  and  the 
defendant’s  business.  A perusal  of  the  evidence  also  shews  that 
the  typing  of  these  letters,  or  letters  of  a similar  nature,  by 
O’Donnell,  was,  at  least  during  the  illness  of  the  defendant,  the 
usual  and  ordinary  course  of  business  in  connection  with  both 
the  bank’s  and  the  defendant’s  correspondence,  and  the  proving 
of  the  system  is  evidence  that  such  course  was  a business  neces- 
sity. The  evidence  further  discloses  that  at  the  time  this  letter 
was  written  the  defendant  was  so  ill  that  he  was  confined  to  his 
bed  and  unable  to  write  a letter  with  pen  and  ink,  and  this  is 
evidence  of  an  actual  necessity. 

For  these  reasons/,  I am  of  the  opinion  that  the  typing  of 
that  letter  by  O’Donnell  comes  within  the  exception  and  the 
principle  of  the  exception  stated  in  the  Edmondson  case  (supra). 

The  letter  of  the  8th  April  from  the  defendant  to  Masters 
(exl  ibit  2)  was  also,  in  my  opinion,  when  read  with  the  prior 
correspondence,  a communication  with  reference  to  the  trans- 
action of  the  business  of  Masters  by  the  plaintiff,  not  only  with 
the  defendant  personally,  but  with  the  defendant  as  manager  of 
the  Bank  of  Hamilton.  The  expressed  purpose  of  the  letter  was  to 
send  to  Masters  a specimen  of  the  plaintiff’s  letters,  no  doubt  in 
the  hope  that  this  would  bring  about  the  curbing  of  the  plaintiff 
or  her  elimination  from  these  personal  and  banking  transactions. 
Therefore,  for  the  reasons  given  in  reference  to  the  prior  letter, 
I am  of  the  opinion  that  the  typing  of  this  letter  by  O’Donnell 
also  comes  within  the  exception  and  principle  stated  in  the  Edmond- 
son case  (supra).  In  any  event,  the  plaintiff  does  not  put  for- 
ward publication  to  any  one  other  than  to  Masters  as  a ground 
of  her  claim,  and  therefore  we  are  noL,  called  upon  to  deal  with 
publication  to  O’Donnell.  See  paragraph  2 of  the  claim.  If  I 
be  right,  then  there  was  no  legal  publication  of  the  letter  from 
the  defendant  to  the  plaintiff  dated  the  8th  April  (exhibit  10), 
and  her  causre  of  action  thereon  fails,  and  as  to  exhibits  2 and  4 
there  was  no  legal  publication  other  than  to  Masters;  in  refer- 
ence to  publication  to  Masters,  it  was  the  duty  of  the  trial 
Judge  to  decide  whether  these  two  letters  or  either  of  them  were 
written  under  qualified  privilege;  and,  if  he  concluded  that  they 
were,  he  should  have  left  to  the  jury  the  question,  “Were  the 
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letters  written  with  a wrongful  intent  or  an  improper  motive — 
in  short,  were  they  written  with  express  malice?”  See  Newell  on 
Slander  and  Libel,  3rd  ed.  (1914),  p.  578;  Odgers,  5th  ed.  (1911), 
pp.  305,  355. 

It  was  argued  before  us  that  the  letter  of  the  8th  April  from 
the  defendant  to  Masters,  in  which  he  uses  the  words  “slut,” 
“carrion,”  and  “dog,”  bore  on  its  face  evidence  of  excess  of  privi- 
lege and  actual  malice,  and  that  the  learned  trial  Judge,  for  this 
reason,  was  not  called  upon  to  leave  to  the  jury,  in  reference  to 
that  letter,  the  question  of  actual  malice. 

From  a perusal  of  the  authorities  referred  to  in  Odgers,  pp. 
305,  306,  355,  and  particularly  Cooke  v.  Wildes  (1855),  5 E.  & B. 
328,  overruling  Tuson  v.  Evans,  12  A.  & E.  733,  I think  that 
that  proposition  of  law  is  not  tenable,  and  in  any  event  it  is  not 
applicable  to  the  other  letter  to  Masters,  which  forms  part  of  the 
subject-matter  of  the  plaintiff’s  action. 

As  I read  the  charge,  the  learned  trial  Judge  did  not  think  it 
was  his  duty  to  make  a finding  of  privilege  or  no  privilege  in 
reference  to  either  letter,  or,  having  found  qualified  privilege,  to 
instruct  the  jury  that  they  could  not  find  for  the  plaintiff  unless 
they  concluded  that  the  letters  were  written  with  a purpose  not 
permitted  by  the  occasion  of  privilege.  However,  it  is  plain  that 
he  failed  to  make  any  express  finding  of  privilege  or  no  privilege 
or  to  instruct  the  jury  that  they  could  not  find  for  the  plaintiff 
unless  they  found  actual  malice;  and,  therefore,  if  these  letters 
or  either  of  them  were  written  on  an  occasion  of  qualified  privi- 
lege, he  failed  to  put  the  issues  before  the  jury  in  a way  to  assure 
their  due  appreciation  of  the  issues  they  were  to  decide  or  so  as 
to  enable  them  to  pass  upon  and  value  the  evidence  in  respect 
of  those  issues;  to  that  extent  the  defendant  has  not  had  the 
benefit  of  his  plea  of  privilege:  Rex  v.  Finch  (1916),  12  Cr.  App.  R. 
77. 

It  may  be  argued  that  the  learned  trial  Judge  fully  instructed 
the  jury  as  to  the  law  of  qualified  privilege,  and  left  it  to  them 
to  decide  whether  or  not  the  letters  or  any  of  them  were  in  law 
written  under  circumstances  of  privilege.  If  that  view  can  be 
taken,  then  it  is  plain  that  the  instructions  were  inadequate  in 
that,  among  other  things,  they  failed  in  any  way  to  distinguish 
between  the  letters  complained  of,  or  to  whom  they  were  ad- 
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dressed,  or  the  purposes  for  which  they  were  written,  and  further 
failed  to  instruct  the  jury  in  reference  to  the  difference  between 
ill-will,  anger,  and  pique,  as  affecting  the  question  of  damages, 
and  actual  wrongdoing  or  wrongful  purpose  as  affecting  the  ques- 
tion of  privilege.  This  appears  to  me  to  be  unjust  to  the  de- 
fendant. 

Again,  in  leaving  these  questions  to  the  jury,  the  learned  trial 
Judge  seems  to  have  in  some  respects  improperly  stated  the  law 
in  reference  to  qualified  privilege  and  actual  malice  and  to  have 
failed  to  distinguish  clearly  malice  presumed  in  law  from  express 
or  actual  malice.  See  p.  76,  lines  2 to  23,  where  he  says:  “Here 
I tell  you  as  a matter  of  law  there  is  no  absolute  privilege,  and 
I tell  you  as  a matter  of  law,  also,  that,  if  these  words  can  be 
construed  by  you — reasonably  looked  at — to  refer  to  the  busi- 
ness, occupation,  or  calling  of  the  plaintiff,  there  is  not  even 
qualified  privilege.  If  you  should  consider  that  they  were  written 
as  a banker  to  a customer  with  the  object  of  pointing  out  to  him 
that  the  plaintiff  was  improperly  dealing  with  his  business  in  his 
absence  and  prejudicing  it — that  is  to  say,  if  the  defendant  were 
doing  it  in  the  discharge  of  a duty — then  that  would  be  a case 
of  qualified  privilege.  In  that  event  it  would  be  your  duty  to 
see  whether  he  used  words  which  would  not  be  warranted  under 
those  circumstances  and  were  not  such  as  were  necessary  in  the 
discharge  of  a duty,  but  were  extreme  and  coarse  and  such  as 
should  not  have  been  used.-  If  you  conclude  from  the  evidence 
or  the  documents  that  the  defendant  wrote  this  letter  in  anger 
or  pique  or  from  some  other  improper  impulse  and  stated  what 
was  not  true  or  made  reckless  and  careless  statements,  then  the 
jury  is  entitled  to  find,  if  they  see  fit — they  are  the  judges  of  all 
the  facts— that  the  occasion  did  not  warrant  him  in  using  that 
language  and  that  he  used  it  from  some  ulterior  or  indirect  motive. ” 

Now,  if  we  take  it  for  granted  that  the  charge,  read  as  a whole, 
was  a direction  to  the  jury  that,  in  the  opinion  of  the  learned 
trial  Judge,  the  letters  complained  of  were  written  under  quali- 
fied privilege,  and  that  it  was  their  duty  to  find  one  way  or  the 
other  on  the  question  of  express  malice  (which,  in  my  opinion, 
cannot  be  done),  yet  the  statement  “If  these  words  can  be  con- 
strued by  you  ...  to  refer  to  the  business,  occupation,  or 
calling  of  the  plaintiff,  there  is  not  even  qualified  privilege,”  is 
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not,  I think,  the  law;  for,  in  my  opinion,  it  matters  nothing 
whose  business  the  letter  referred  to,  so  long  as  it  was  written 
bond  fide  on  business  in  which  the  sender  and  receiver  were  in- 
terested, and  if  the  jury  accepted  and  acted  on  that  statement 
it  was  at  once  relieved  of  the  necessity  of  considering  the  ques- 
tion of  express  malice  arising  on  the  plea  of  qualified  privilege. 

Having  made  the  foregoing  statement  of  the  law  as  being 
proper  where  the  words  complained  of  refer  to  the  plaintiff’s 
business,  the  learned  trial  Judge  proceeds  to  instruct  the  jury  in 
the  law  of  qualified  privilege  where  the  words  are  written  in  refer- 
ence to  the  defendant’s  business,  and  he  says:  “If  the  defendant 
were  doing  it  in  the  discharge  of  a duty,  then  that  would  be  a 
case  of  qualified  privilege.” 

To  my  mind,  that  too  is  stating  the  law  too  narrowly. 

See  Newell  on  Slander  and  Libel,  3rd  ed.  (1914),  p.  477,  where 
the  law  is  stated  as  follows:  “It  extends  to  all  communications 
made  bond  fide  upon  any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference  to  which  he  has  a duty 
to  a person  having  a corresponding  interest  or  duty;  and  the 
privilege  embraces  cases  where  the  duty  is  not  a legal  one,  but 
where  it  is  of  a moral  or  social  character  of  imperfect  obligation.” 

The  learned  trial  Judge  further  instructed  the  jury  that,  if  the 
defendant's  words  were  extreme  and  coarse  or  were  written  in 
anger  or  in  pique , they  might  find  that  he  used  the  language  from 
some  improper  motive. 

At  p.  83  of  his  charge,  he  says:  “If  you  find  he  was  moved 
by  anger  or  pique  to  write  these  words,  that  would  be  malice 
in  the  legal  sense.” 

At  p.  92:  “Did  he  write  that  letter  in  an  honest  discharge  of 
his  duty,  or  was  it  because  he  was  annoyed  and  angry?” 

At  p.  100:  “If  the  plaintiff  has  been  libelled,  she  is  entitled 
to  a verdict  at  your  hands.” 

Page  101:  “If  you  come  to  the  conclusion  that  the  defendant 
libelled  the  plaintiff  by  writing,  through  ill-feeling  or  ill-temper, 
an  unwarranted  letter  and  publishing  it  to  others,  you  will  then 
deal  with  the  question  of  damages  fairly  and  reasonably.” 

The  foregoing  quotations  in  reference  to  anger,  coarseness,  and 
pique,  may  have  been  proper  direction  to  assist  the  jury  in  arriving 
at  the  quantum  of  damages,  but  they  seem  to  me  to  have  been 
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improper  in  directing  the  jury  whether  or  not  the  letters  were 
written  from  an  improper  motive  or  for  an  improper  purpose  or 
with  actual  malice  necessary  in  law  to  take  away  privilege,  as 
distinguished  from  letters  written  bond  fide  but  at  the  same  time 
written  in  anger,  and  that  the  learned  trial  Judge,  in  this  regard, 
failing  so  to  distinguish,  failed  in  a duty  that  he  owed  to  the 
defendant. 

I am  of  the  opinion  that  these  instructions  did  not  give  the 
defendant  the  benefit  of  having  the  issue  of  qualified  privilege 
determined  according  to  law;  but,  on  the  contrary,  that  all  these 
instructbns  in  reference  to  malice,  without  distinguishing  between 
malice  as  affecting  the  damages  and  malice  as  affecting  privilege, 
and  these  references  to  anger,  pique,  improper  motive,  etc.,  in 
the  absence  of  such  distinction,  had  the  result  of  befogging  the 
real  issues  and  of  inflaming  the  minds  of  the  jury  and  of  aggra- 
vating the  damages. 

As  I read  the  suthorities — see  Odgers,  4th  ed.,  p.  265;  Shipley 
v.  Todhunter  (1836),  7 C.  & P.  680;  Nevill  v.  Fine  Arts  and  General 
Insurance  Co.,  [1895]  2 Q.B.  156 — the  fact  that  the  letters  were 
written  in  anger  is  not,  in  itself,  sufficient  to  justify  a finding  of 
express  malice  or  improper  motive.  It  is  not  for  an  excessive, 
in  the  sense  of  an  angry  or  abusive,  statement,  but  for  a state- 
ment in  reference  to  something  outside  the  privileged  occasion, 
that  the  protection  is  taken  away.  The  question  of  malice  or 
no  malice  is  for  the  jury:  Cooke  v.  Wildes,  5 E.  & B.  at  p.  340. 

Reverting  again  to  the  correspondence  prior  in  date  to  the 
letters  complained  of,  a perusal  of  exhibits  7 and  8,  which  were 
read  to  the  jury,  shews  that  therein  the  defendant  made  certain 
charges  against  the  plaintiff  whichumay  well  have  been  taken  into 
consideration  by  the  jury,  not  only  on  the  question  of  actual 
malice  or  malice  in  law,  but  as  in  themselves  affording  a cause 
of  action  on  grounds  outside  the  alleged  libels,  or  for  assessing 
damages  to  the  plaintiff  against  the  defendant;  and  I am  of  the 
opinion  that  it  was  the  duty  of  the  learned  trial  Judge  to  have 
warned  the  jury  against  doing  so:  Anderson  v.  Calvert  (1908), 
24  Times  L.R.  399. 

Another  circumstance  in  the  charge  to  the  jury  which,  in  my 
opinion,  may  have  prejudiced  the  minds  of  the  jury  against  the 
defendant,  was  the  reference  made  by  the  learned  trial  Judge  to 
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certain  pleas  set  up  by  the  defendant.  In  denying  publication 
the  defendant  pleaded  that  Masters  did  not  receive  the  letter  of 
the  8th  April  (exhibit  2),  but  that  it  was  received  and  opened 
by  the  plaintiff  herself.  The  construction,  purpose,  and  meaning 
of  this  plea  were  left  to  the  jury,  it  being  suggested  that  the 
defendant,  continuing  to  pursue  the  plaintiff,  had  by  this  plea 
maliciously  accused  the  plaintiff  of  having  committed  a wrong- 
ful, dishonourable,  and  even  criminal  act. 

As  I read  the  plea,  it  was  not  put  upon  the  record  for  any 
such  purpose  or  with  any  such  meaning,  but  was  a plea  that 
the  letter  had  not  reached  the  hands  of  Masters,  and  therefore 
that  there  was  not  in  law  a publication  to  him,  and  it  was  not 
a plea  or  not  intended  as  a plea  that  the  plaintiff  had  exceeded 
her  duty  as  the  general  agent  of  Masters  and  wrongfully  opened 
his  letters,  and  therein  committed  a wrongful,  dishonourable,  and 
criminal  act;  and,  in  my  opinion,  the  jury  should  have  been  so 
told. 

Again  paragraphs  12  (a)  and  16,  pleading  privilege  and  lack 
of  special  damage,  were  read  to  the  jury  and  not  explained  by 
the  Judge.  The  reading  of  these,  unexplained,  also  probably 
tended  to  prejudice  the  jury  and  to  increase  the  damages. 

A perusal  of  the  letter  in  which  are  used  the  words  “slut,” 
“carrion,”  and  “dog,”  is  likely  to  anger  and  annoy  the  reader 
and  to  lead  him  to  conclude  that  the  writer  was  a pompous  ass 
or,  as  has. been  said,  a “cad.”  Before  us  the  plaintiffs  counsel 
argued  and  put  forward  the  theory  that  the  defendant  ''was  a 
“cad”  writing  for  a wrongful  purpose;  while  counsel  for  the 
defendant  argued  and  put  forward  the  theory  or  excuse  of 
temporary  irresponsibility  on  the  part  of  the  defendant,  alleging 
that  at  the  time  of  writing  these  letters  the  defendant  was 
mentally  unbalanced,  that  he  was  so  ill  and  under  such 
suffering  mentally  and  physically  that  he  was  not  then  able  to 
exercise  proper  judgment  or  to  restrain  his  impulses  and  keep 
within  bounds  when  he  was,  or  thought  he  was,  provoked,  or,  as 
he  puts  it,  was  “pestered,”  by  the  plaintiff. 

With  that  “slut,”  “dog,” v “carrion”  letter  in  the  hands  of 
skilful,  experienced,  and  forceful  counsel,  acting  as  here  against 
a bank  manager,  and  there  being  no  principle  to  guide  or  restrain 
the  jury  in  fixing  the  quantum  of  damage,  something  more  than 
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passive  resistance  or  colourless  comment  on  the  part  of  the  trial 
Judge  was  required  to  keep  in  the  minds  of  the  jury  the  facts, 
circumstances,  and  issues  put  forward  by  the  defence,  or  to  keep 
the  quantum  of  damage  within  bounds. 

I cannot  help  but  think  that  the  learned  trial  Judge  did  not 
shake  himself  free  of  the  first  impressions  created  by  a reading 
of  the  letter,  and  consequently  did  not  put  before  the  jury  either 
the  defendant’s  excuses  and  the  facts,  circumstances,  and  evidence 
in  support  thereof,  or  his  defence  of  privilege,  in  such  a manner 
as  to  ensure  the  due  appreciation  by  the  jury  of  the  real  issues 
raised  by  the  defence  and  the  relevancy  of  the  circumstances  and 
evidence  adduced  and  put  forward  by  the  defence  in  reference 
thereto,  and  in  reference  to  the  quantum  of  damage:  Rex  v. 
Finch,  12  Cr.  App.  R.  77. 

Having  arrived  at  these  conclusions,  I am  obliged  to  consider 
whether  or  not  a new  triaj.  should  be  granted,  in  face  of  the  pro- 
vision contained  in  the  Judicature  Act,  R.S.O.  1914,  ch.  56, 
sec.  28,  that  a new  trial  shall  not  be  granted  on  the  ground  of 
misdirection,  etc.,  unless  some  substantial  wrong  has  been  there- 
by occasioned;  in  arriving  at  an  opinion  on  this  question, 
I think  I am  entitled  to  consider  the  quantum  of  damage. 

The  plaintiff  suffered  no  actual  damage — that  was  conceded 
upon  the  argument.  Mr.  Masters’  evidence,  and  the  fact  that 
the  plaintiff  continued  in  the  employ  of  Masters,  demonstrate 
that  these  statements  did  not  prejudice  Masters’  mind.  The 
letters  passed  into  the  plaintiff’s  possession  and  remained  there 
and  would  not  have  been  published  otherwise  than  to  Masters, 
except  by  the  voluntary  act  of  the  plaintiff.  That  being  so, 
the  question  arises,  Were  the  punitive  damages  in  all  the  circum- 
stances excessive?  Does  the  punishment  fit  the  crime? 

It  was  adduced  in  evidence  that  the  defendant  is  well  over 
sixty  years  of  age,  and  without  financial  resource,  except  that 
he  has  been  by  the  bank  retired  on  a pension  of  about  $150  a 
month.  In  these  circumstances,  a verdict  of  $5,000  and  costs 
means  that  the  defendant  is  for  the  fest  of  his  life  burdened  with 
a debt  that  he  cannot  hope  to  liquidate,  largely  because,  in  a 
state  of  ill-health,  when  he  was  not  himself,  mentally  or  physi- 
cally, in  a state  of  anger  and  pique,  and  under  provocation,  in 
writing  a business  letter  under  circumstances  of  qualified  privi- 
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lege,  he  used  insulting  and  abusive  language  in  reference  to  which 
no  innuendo  is  alleged,  and  which  he  retracted  and  apologised 
for,  and  which  did  not  actually  damage  the  person  abused.  That 
seems  to  me  to  be  an  improper  result.  I cannot  help  but  think 
that,  had  these  matters  been  presented  to  the  minds  of  the  jury 
in  such  a way  as  to  ensure  their  due  appreciation  thereof,  their 
verdict  would  not  have  been  so  large.  Now,  unless  I am  able 
to  say  (which  I am  not)  that  the  misdirections  or  nondirections 
which  I have  endeavoured  to  point  to  have  probably  not  substan- 
tially affected  the  result,  then  a new  trial  should  be  granted. 

I am  not  unmindful  of  the  other  objections  to  granting  a new  trial : 
see  Gray  v.  Wabash  R.R.  Co.  (1915),  35  O.L.R.  510,  517;  but, 
in  view  of  the  declarations  of  the  Divisional  Court  after  the  first 
trial,  I do  not  look  on  this  last  trial  as  altogether  a retrial  of  the 
same  issues,  nor  do  I think  the  defendant  has  had  a decision  on 
the  question:  Was  the  letter  written  with  an  improper  motive? 
Were  the  words  complained  of  written,  as  is  alleged,  with  the 
object  of  holding  the  plaintiff  up  to  hatred,  ridicule,  and  con- 
tempt, or  were  they  written  in  an  angry  attempt  to  impress 
Masters  with  how  objectionable  it  was  to  the  defendant  to 
continue  to  conduct  business  with  Masters  through  the  plain- 
tiff? Nor  do  I think  the  defendant  has  yet  had  the  question  of 
the  quantum  of  damages  put  to  the  jury  in  a way  to  ensure  their 
appreciation  of  the  basis  on  which  the  same  are  to  be  assessed. 

For  these  reasons,  I am  of  opinion  that  the  appeal  should  be 
allowed  and  a new  trial  granted. 
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Minor  v.  Grand  Trunk  R.W.  Co. 


Railway — Injury  to  Person  Crossing  Track  on  Highway  in  Village — Negligence 
— Finding  of  J wry — Excessive  Speed  of  Train — Negativing  of  other  Grounds 
- — Powers  of  Parliament — Regulation  of  Speed  of  Trains — Railway  Act , 
R.S.C.  1906,  ch.  37,  sec.  275 — Part  of  Village  not  thickly  Peopled. 

The  Parliament  of  Canada  has  full  power  to  regulate  the  speed  of  trains; 
and  a train  cannot  be  said  to  be  negligently  or  improperly  run  in  respect 
of  speed  unless  it  is  transgressing  the  statute. 

The  primary  object  of  sec.  275  of  the  Railway  Act,  R.S.C.  1906,  ch.  37,  pro- 
viding that  no  train  shall  pass  through  any  thickly  peopled  portion  of 
a city,  town,  or  village,  at  a speed  greater  than  10  miles  an  hour,  unless 
the  track  is  fenced  or  protected,  is  not  the  protection  of  persons  crossing 
the  track  on  a highway;  but  such  persons  have  a right  in  such  places  to 
rely  upon  trains  not  exceeding  the  statutory  limit. 

The  plaintiff,  driving  a motor  truck  over  the  railway  track  at  a highway 
crossing  in  a village,  was  struck  by  a train  and  injured.  In  an  action  for 
damages  for  his  injury,  he  alleged  that  the  defendants  were  negligent  in 
running  at  a higher  rate  of  speed  than  the  statute  allowed  and  in  neglecting 
to  blow  a whistle  or  ring  a bell.  The  jury  found  negligence — that  the 
train  was  going  at  too  high  a rate  of  speed:— 

Held,  that  the  jury  had  negatived  all  negligence  except  excessive  speed;  and, 
as  it  was  admitted  that  the  accident  did  not  take  place  in  a thickly  peopled 
part  of  the  village,  a judgment  for  the  plaintiff  could  not  be  based  upon 
the  finding  of  excessive  speed. 


Action  for  damages  for  personal  injury  sustained  by  the 
plaintiff  and  for  the  destruction  of  his  motor  truck  by  reason  of 
the  defendants’  negligence,  as  the  plaintiff  alleged. 


The  action  was  tried  by  Britton,  J.,  and  a jury,  at  Welland. 

W.  M.  German,  K.C.,  for  the  plaintiff. 

D.  L.  McCarthy,  K.C.,  for  the  defendants. 

November  16,  1916.  Britton,  J.: — The  plaintiff  was  the 
owner  of  a motor  truck  car  which  he  used  in  his  business  as  a 
carter  at  Port  Colborne.  On  the  27th  October,  1915,  the  plaintiff, 
being  in  possession  of  the  truck  car  and  lawfully  upon  the  highway, 
was  obliged  to  cross  the  defendants’  line  of  railway,  and,  in  so 
crossing,  the  car  was  struck  by  the  engine  of  a train  of  the  de- 
fendants, the  plaintiff  was  thrown  to  the  ground  and  injured,  and 
his  truck  was  completely  destroyed. 

The  plaintiff  charges  negligence  of  the  defendants  in  running 
the  train  which  did  the  damage.  The  action  is  for  the  recovery 
of  the  damages  sustained. 
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Questions  were  submitted  to  and  answered  by  the  jury  as 
follows : — 

(1)  Were  the  defendants  guilty  of  any  negligence  which 
occasioned  the  damage  to  the  plaintiff?  A.  Yes. 

(2)  If  so,  what  is  the  negligence  you  find?  A.  According  to 
the  evidence  we  find  that  the  train  was  going  at  too  high  rate  of 
speed  at  the  time  of  the  accident. 

(3)  Could  the  plaintiff,  by  the  exercise  of  reasonable  care, 
have  avoided  the  accident?  A.  No. 

(4)  Damages?  A.  $1,000. 

Upon  the  answer  to  the  second  question,  and  upon  the  evi- 
dence, the  defendants  ask  for  a dismissal  of  the  action. 

I am  of  opinion  that  there  was  evidence  that  the  speed  was, 
under  the  circumstances,  in  approaching  the  crossing  over  which 
the  plaintiff  was  moving,  excessive.  If  any  evidence  is  given  that 
ought  reasonably  to  be  considered  of  excessive  speed  and  that  the 
accident  was  occasioned  thereby,  the  case  could  not  be  properly 
withdrawn  from  the  jury. 

There  will  be  judgment  for  the  plaintiff  for  $1,000  damages, 
with  costs. 


Britton,  J. 

1916 


Minor 

v. 

Grand 
Trunk 
R.  W. 
Co. 


The  defendants  appealed  from  the  judgment  of  Britton,  J. 


February  2,  1917.  The  appeal  was  heard  by  Riddell  and 
Lennox,  JJ.,  Ferguson,  J.A.,  and  Rose,  J. 

D.  L.  McCarthy,  K.C.,  for  the  appellants.  The  judgment 
appealed  from  was  entered  on  the  finding  of  negligence  by  the 
jury,  based  on  excessive  speed.  The  judgment  could  not  be 
sustained,  because  the  law  imposed  no  limit  on  the  speed  at 
which  a railway  company  might  run  its  trains,  except  in  thickly 
populated  portions  of  a city,  town,  or  village,  whereas  the  scene 
of  this  accident  was  not  such  a locality:  sec.  275  of  the  Railway 
Act,  R.S.C.  1906,  ch.  37;  Zufelt  v.  Canadian  Pacific  R.W.  Co. 
(1911),  23  O.L.&.  602;  Grand  Trunk  R.W.  Co.  v.  McKay  (1903), 
34  S.C.R.  81;  Grand  Trunk  R.W.  Co.  v.  Plainer  (1905),  36  S.C.R. 
180. 

W.  M.  German,  K.C.,  for  the  plaintiff,  respondent,  admitted 
that  the  place  where  the  accident  occurred  was  not  a thickly 
populated  portion  of  the  village,  but  he  pointed  out  that  the 
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railway  company’s  plans  shewed  that  there  were  no  fences  along 
the  railway  strip  at  that  point. 

McCarthy,  in  reply. 

February  26.  The  judgment  of  the  Court  was  read  by 
Riddell,  J.: — On  the  27th  October,  1915,  the  plaintiff  was  driving 
his  motor  truck  across  the  Grand  Trunk  Railway  tracks  in  the 
village  of  Port  Colborne,  when  the  truck  was  struck  by  the  engine 
of  the  railway  company’s  passenger  train.  The  truck  was  des- 
troyed and  the  plaintiff  injured. 

He  brought  this  action,  alleging  that  the  collision  was  due  to 
the  negligence  of  the  defendants.  The  charges  of  negligence 
in  the  statement  of  claim  are  as  follows:  (1)  the  train  “was 
running  at  a much  higher  rate  of  speed  than  is  allowed  by  the 
statute  in  such  case  made  and  provided;”  and  (2)  failure  and 
neglect  “to  blow  a whistle  or  ring  a bell.” 

[The  learned  Judge  then  set  out  the  questions  left  to  the  jury 
and  their  answers,  as  above.] 

Judgment  was  directed  to  be  entered  on  the  findings  for  the 
plaintiff — the  defendants  appeal. 

Much  evidence  was  given  on  the  question  of  ringing  the  bell 
and  blowing  the  whistle — it  is  of  the  usual  character;  a jury 
would  be  justified  in  finding  either  for  or  against  the  defendants 
upon  this  alleged  ground  of  negligence — and  the  plaintiff  does 
not  complain. 

It  cannot  be  necessary  again  to  decide  that  (speaking  gener- 
ally), where  more  than  one  ground  of  negligence  is  left  to  a jury 
and  the  jury  finds  only  one,  it  thereby  negatives  the  others; 
there  is  nothing  in  this  case  to  take  it  out  of  the  general  rule; 
and  we  must  hold  that  the  jury  has  negatived  all  negligence 
charged  except  excessive  speed. 

The  speed  is  given  by  the  witnesses  variously  at  “from  15 
to  20  miles  per  hour”  (plaintiff’s  witness),  “not  over  10,”  “about 
8,”  “about  10”  (defendants’  witnesses).  In  view  of  the  fact 
that  the  learned  trial  Judge  charged  the  jury  that  the  defend- 
ants were  limited  by  the  law  to  a speed  of  10  miles  per  hour, 
and  in  view  of  the  positions  taken  at  the  trial,  it  must  be  taken 
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that  the  jury  considered  that  the  rate  of  10  miles  per  hour  had 
been  exceeded.  If  then  the  learned  trial  Judge  was  right  in  his 
law,  this  verdict  must  stand. 

It  is  admitted  on  all  hands  that  the  Parliament  of  Canada 
has  full  power  to  regulate  the  speed  of  trains — that  body,  in  view 
of  the  increased  and  increasing  demand  for.  rapid  and  more  rapid 
travel,  has  not  seen  fit  to  limit  the  speed  of  trains  except  in 
particular  places — and  a train  cannot  be  said  to  be  negligently 
or  improperly  run  in  respect  of  speed  unless  it  is  transgressing  the 
statute. 

The  statutory  provision  is  as  follows  (R.S.C.  1906,  ch.  37, 
sec.  275) : “No  train  shall  pass  in  or  through  any  thickly  peopled 
portion  of  any  city,  town  or  village,  at  a speed  greater  than  10 
miles  an  hour,  unless  the  track  is_  fenced  or  properly  protected 
in  the  manner  prescribed  by  this  Act,  or  unless  permission  is 
given  by  some  regulation  or  order  of  the  Board.” 

It  is  hard  to  see  how  there  can  be  any  doubt  of  the 'meaning 
of  this  enactment.  It  plainly  says  to  a railway  company,  “The 
law  does  not  prevent  you  running  your  trains  at  any  other  place 
at  any  speed  you  please,  but  in  a thickly  peopled  portion  of  a 
city,  town  or  village,  if  you  wish  to  run  at  a greater  speed  than 
10  miles  an  hour,  you  must  fence  your  track,  etc.”  It  seems 
equally  plain  that  the  primary  object  of  this  enactment  is  not  the 
protection  of  persons  crossing  the  track  on  a highway — fencing, 
etc.,  could  not  help  them.  But  there  can  be  no  doubt  that  such 
persons  have  a right  in  such  places  to  rely  upon  the  trains  not 
exceeding  the  statutory  limit. 

Mr.  German  frankly  admits  that  the  accident  did  not  take 
place  in  a thickly  peopled  part  of  the  village;  and,  therefore,  the 
local  knowledge  of  the  jurors  cannot  be  appealed  to,  as  it  was  by 
Mr.  Justice  Idington  in  Andreas  v.  Canadian  Pacific  R.W.  Co. 
(1905),  37  S.C.R.  1,  at  pp.  19,  20. 

The  place  not  being  thickly  peopled,  the  jury  was  not  at 
liberty  to  find  that  the  speed  was  excessive:  Andreas  v.  Canadian 
Pacific  R.W.  Co.,  supra;  Zufelt  v.  Canadian  Pacific  R.W.  Co.,  23 
O.L.R.  602,  12  Can.  Ry.  Cas.  420;  Parent  v.  The  King  (1910), 
13  Can.  Ex.  C.R.  93;  and  cf.  Grand  Trunk  R.W.  Co.  v.  McKay, 
34  S.C.R.  81;  Grand  Trunk  R.W.  Co.  v.  Plainer,  36  S.C.R.  180. 
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The  fact  (if  it  be  a fact)  that  the  track  was  not  fenced  is 
wholly  immaterial — the  fencing  or  protection  mentioned  in  this 
section  is  necessary  only  where  the  place  is  a “thickly  peopled 
portion  of  any  city,  town  or  village,”  which  this  admittedly  is  not. 

The  appeal  must  be  allowed  and  the  action  dismissed,  both 
with  costs. 


END  OF  VOLUME  XXXVIII. 
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Campbell  v.  Douglas,  34  O.L.R.  580,  affirmed  by  the  Supreme 
Court  of  Canada:  Campbell  v.  Douglas,  54  S.C.R.  28. 
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(not  reported),  affirmed  by  the  Supreme  Court  of  Canada:  Tor- 
onto Suburban  R.W.  Co  v.  Everson,  54  S.C.R.  395. 

Lambert  v.  City  of  Toronto,  36  O.L.R.  269,  affirmed  by  the 
Supreme  Court  of  Canada:  City  of  Toronto  v.  Lambert,  54 
S.C.R.  200. 

Lowery  and  Goring  v.  Booth,  37  O.L.R.  17,  affirmed  by  the 
Supreme  Court  of  Canada:  Booth  v.  Lowery,  54  S.C.R.  421. 

McEwan  v.  Toronto  General  Trusts  Corporation,  36 
O.L.R.  244,  reversed  by  the  Supreme  Court  of  Canada:  Mac- 
Ewan  v.  Toronto  General  Trusts  Corporation,  54  S.C.R.  381. 

Mackell  v.  Ottawa  Separate  School  Trustees,  34  O.L.R. 
335,  affirmed  by  the  Judicial  Committee  of  the  Privy  Council: 
Ottawa  Separate  Schools  Trustees  v.  Mackell,  [1917] 
A.C.  62.  . 

Ottawa  Separate  School  Trustees  v.  City  of  Ottawa, 
Ottawa  Separate  School  Trustees  v.  Quebec  Bank,  36 
O.L.R.  485,  reversed  by  the  Judicial  Committee  of  the  Privy 
Council:  Ottawa  Separate  Schools  Trustees  v.  Ottawa 
Corporation,  [1917]  A.C.  76. 
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Sharkey  v.  Yorkshire  Insurance  Co.,  37  O.L.R.  344, 
affirmed  by  the  Supreme  Court  of  Canada:  Sharkey  v.  York- 
shire Insurance  Co.,  54  S.C.R.  92. 

Toronto  Electric  Light  Co.  v.  City  of  Toronto,  33  O.L.R. 
267,  affirmed  by  the  Judicial  Committee  of  the  Privy  Council: 
Toronto  Electric  Light  Co.  Limited  v.  Toronto  Corpora- 
tion, [1917]  A.C.  84,  38  O.L.R.  72. 

Wentworth,  County  of,  v.  Hamilton  Radial  Electric  R.W. 
Co.  and  City  of  Hamilton,  35  O.L.R.  434,  reversed,  and  31 
O.L.R.  659,  restored,  by  the  Supreme  Court  of  Canada:  County 
of  Wentworth  v.  Hamilton  Radial  Electric  R.W.  Co.  and 
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1.  To  Appellate  Division  — - 
Leave  to  Appeal  from  Order  of 
Judge  in  Chambers — Rule  507 — 
Matters  of  Practice.] — A motion 
_ by  the  plaintiff  for  leave  to  appeal 
from  an  order  of  a Judge  in 
Chambers  refusing  to  strike  out 
the  counterclaim  and  part  of 
the  defence,  in  an  action  for 
arrears  of  salary  and  for  wrong- 
ful dismissal,  was  dismissed,  there 
being  no  good  reason  why  the 
decision  of  the  Judge  should  be 
held  to  be  wrong,  and  no  case  of 
conflict ing  decisions . — Robinso  n 
v.  Mills  (1909),  19  O.L.R.  162, 
1169,  170,  and  Forbes  v.  Davison 


43 — 38  o.l.r. 


654 


ONTARIO  LAW  REPORTS. 


[VOL. 


APPEAL — ( Continued ) . 
(1916),  11  O.W.N.  86,  followed. 
— Leave  to  appeal  should  not  be 
granted  except  in  cases  of  real 
importance  and  involving  some 
substantial  right — mere  matters 
of  practice  should  (except  in 
extraordinary  cases)  be  disposed 
of  finally  in  the  High  Court 
Di  vision.  H end. r son  v.  Hender- 
Lon , 97. 

2.  To  Privy  Council — Leave  to 
Appeal  to  Privy  Council  Given  by 
Judicial  Committee  — Power  of 
Supreme  Court  of  Ontario  to  Stay 
Execution  — Privy  Council  Ap- 
peals Act , R.S.O.  1914,  ch.  54, 
sec.  10 — Inherent  Jurisdiction.] — 
Section  10  of  the  Privy  Council 
Appeals  Act,  R.S.O.  1914,  ch. 
54,  has  application  only  to  the 
appeals  for  which  it  provides; 
but  the  Supreme  Court  of  On- 
tario has  inherent  jurisdiction 
over  the  proceedings  in  it;  and 
in  a case  where  an  appeal  to  the 
Privy  Council  does  not  lie  as  of 
right  under  the  Act,  but  the 
Judicial  Committee  has  given 
leave  to  appeal,  the  Court  will, 
upon  security  being  allowed, 
stay  execution  upon  the  judg- 
ment from  which  the  appeal  is 
taken. — Review  of  the  authori- 
ties. Mitchell  v.  Fidelity  and 
Casualty  Co.  of  New  York,  543. 

3.  To  Privy  Council — Questions 
of  F act— E vide  nee  — Credibility 
of  Witnesses  — Documentary  Evi- 
dence — Finding  of  Trial  Judge — 
Reversal  by  Appellate  Division — 
Restoration  by  Judicial  Committee 
— Principal  and  Agent — Fidu- 
ciary Agent — Misapplication  of 
Moneys.] — It  must  be  an  extra- 
ordinary case  in  which  an  appel- 


APPEAL — ( Continued ) . 
late  tribunal  can  accept  the 
responsibility  of  differing  as  to 
the  credibility  of  witnesses  from 
the  trial  Judge  who  saw  and 
watched  them. — In  this  case,  the 
Judicial  Committee  held,  that 
there  was  nothing  in  the  docu- 
mentary evidence  to  throw  doubt 
upon  the  plaintiff’s  story,  and 
the  judgment  of  the  trial  Judge 
should  not  have  been  reversed. — 
Judgment  of  the  First  Divisional 
Court  of  the  Appellate  Division 
in  Johnston  v.  Haines  (1916),  10 
O.W.N.  46,  reversed,  and  judg- 
ment of  Lennox,  J.,  8 O.W.N. 
551,  restored.  Wood  v.  Haines, 
583. 

See  Arbitration  and  Award 
— Assessment  and  Taxes,  1 — 
Banks  and  Banking,  3 — Com- 
pany, 2,  3 — Criminal  Law,  1,  2 
— Division  Courts  — Execu- 
tors— Justice  of  the  Peace — 
Municipal  Corporations,  1,  2 
— Nuisance  — Railway,  1 — 
Street  Railway,  2 — Trial;  1. 
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See  Appeal. 


APPORTIONMENT  ACT. 

See  Landlord  and  Tenant. 
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See  Municipal  Corporations, 

8. 


ARBITRATION  AND  AWARD. 

Motion  to  Set  aside  Award 
Fixing  Renewal  Rent  of  Land — 
Parties  to  Arbittation — Assignee 
of  Lease — Further  Assignment — 
Privity  of  Contract  and  Estate — 
Nullity  of  Award — Point  Raised 
for  First  Time  in  Appellate  Court 
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ARB.  & A. — ( Continued ). 

— Evidence  — Use  of  Land  for 
New  Purposes — Admissibility — 
Previous  Decision  of  Appellat 9 
Court — Judicature  Act,  sec.  32 — 
Grounds  for  Setting  aside  Award 
— Reviewing  Findings  of  Fact  of 
Arbitrators — Failure  of  Arbitra- 
tors to  Consider  Burden  of  In- 
creased Municipal  Taxation  — 
Misconduct  of  Arbitrators  - — 
11  Splitting  the  Difference” — Fail- 
ure of  Proof.] — Upon  an  appeal 
from  an  order  dismissing  the 
lessee’s  application  to  set  aside 
an  award  fixing  the  rent  for  a 
new  term  of  a renewable  lease : — 
Held,  that  the  appellant,  having 
been  a party  to  the  arbitration, 
and  having  taken  part  in  and 
adopted  the  arbitration  proceed- 
ings, could  not,  in  the  appellate 
Court,  raise  for  the  first  time  the 
contention  that  the  award  was 
a nullity  because  he,  hawing  been 
merely  an  assignee  of  the  lease, 
and  having  in  turn  assigned  it, 
though  only  as  security  for  a 
debt,  had  no  interest  in  the 
matter,  there  being  no  privity, 
either  of  contract  or  estate, 
between  the  parties.  And, 
semble,  per  Lennox,  J.,  dis- 
tinguishing Jamieson  v.  London 
and  Canadian  Loan  and  Agency 
Co.  (1897),  27  S.C.R.  435,  that 
this  contention  was  not  well- 
founded. — (2)  That  i was  not 
open  to  the  appellant  to  raise 
the  point  that  the  arbitrators 
wrongly  admitted  evidence  ad- 
duced with  a view  to  shewing 
the  rental  value  of  the  demised 
land  for  factory  purposes,  the 
very  point  having  been  the  sub- 
ject of  a decision  by  the  appellate 
Court  upon  a case  stated  by  the 
arbitrators  (Re  Toronto  General 


ARB.  & A. — (Continued). 
Hospital  Trustees  and  Sabiston 
(1915),  9 O.W.N.  75),  acting 
upon  which  the  arbitrators  ad- 
mitted the  evidence.  Whether 
sec.  32  of  the  Judicature  Act  was 
or  was  not  applicable,  the  Court 
could  not  reverse  its  conclusion. 
British  Westinghouse  Electric 
an  1 Manufacturing  Co.  Limited 
v.  Underground  Electric  Railways 
Co.  of  London  Limited,  [1912] 
A.C.  673,  distinguished. — (3) 
That  the  new  rental  was  com- 
puted on  the  basis  of  the  use  of 
the  property  for  industrial  pur- 
poses, when  in  fact  it  could  not 
be  “made  so  available,”  was  not 
a ground  for  setting  aside  the 
award;  and  there  was  no  appeal 
from  the  arbitrators’  finding  of 
fact. — (4)  That,  if  anything  sub- 
stantial had  been  omitted  by 
the  arbitrators  from  their  con- 
sideration, it  would  be  proper  to 
refer  the  matter  back  to  them  to 
consider  it ; but  there  was  nothing 
to  shew  that  they  did  not  take 
the  subject  of  municipal  taxation 
into  consideration. — -(5)  The  con- 
tention that  there  was  no  award 
because  the  amount  awarded  was 
not  the  sum  that  the  judgment 
of  any  of  the  arbitrators  had 
found  to  be  right,  but  was  the 
result  of  merely  “splitting  the 
difference”  between  the  respec- 
tive amounts  which  two  of  the 
arbitrators  considered  right, 
failed  upon  the  evidence.  Re 
Toronto  General  Hospital  Trus- 
tees and  Sabiston,  139. 

See  Municipal  Corporations, 
1,  2 — Railway,  1. 


ARREARS. 

See  Mortgage,  1. 
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ARREST. 

Ex  Parte  Order  for — Fraudu- 
lent Debtors  Arrest  Act,  R.S.O. 
1914,  ch.  83,  sec.  3 - — Affidavits — 
Failure  to  Shew  Cause  of  Action 
for  $100 — Order  Set  aside,  as  Im- 
provident - — Practice — Power  to 
Rescind  ex  Parte  Order— Rules 
217,  293 — Failure  to  Shew  Facts 
and  Circumstances  Indicating  In- 
tention to  Abscond — Non-disclo- 
sure of  Material  Facts.] — The 
provisions  of  sec.  3 of  the 
Fraudulent  Debtors  Arrest  Act, 
R.S.O.  1914,  ch.  83,  must  be 
strictly  complied  with. — Review 
- of  the  authorities. — An  order 
for  arrest  was  granted  on  the 
affidavit  of  the  plaintiff,  stating 
(para.  1)  that  he  had  brought  an 
action  for  $10,000  damages  and 
making  the  'writ  of  summons  an 
exhibit.  The  claim  endorsed  on 
the  writ  mentioned  no  amount 
of  damages.  In  para.  2 he 
stated  that  he  had  instructed  his 
solicitor  to  claim  $10,000  damages 
against  the  defendant  for  en- 
ticing away  and  harbouring  his 
(the  plaintiff’s)  wife;  and  made 
the  statement  of  claim  an  exhibit. 
The  amount  of  damages  sus- 
tained was  not  shewn,  and  no 
facts  were  shewn  upon  which 
the  Judge  could  form  an  opinion: 
— Held,  that  the  order  must  be 
vacated  as  having  been  made 
improvidently  and  contrary  to 
the  statute. — Held,  also,  that 
under  Rule  217  a Judge  has 
power  to  rescind  any  ex  parte 
order. — Darner  v.  Busby  (1871), 
5 P.R.  356,  must  be  read  in  the 
light  of  this  change  in  the  prac- 
tice. — Held,  also,  that  the  order 
was  liable  to  attack  upon  the 
defective  nature  of  the  material, 
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ARREST — ( Continued ) . 
in  so  far  as  it  attempted  to  shew 
the  defendant’s  intention  to  ab- 
scond. Rule  293  applies  to  an 
application  for  an  order  for 
arrest;  and,  if  the  facts  are  not 
within  the  knowledge  of  the  de- 
ponent, he  must,  stating  his 
belief,  shew  the  grounds  thereof; 
and,  according  to  sec.  3 of  the 
statute,  he  must  not  only  ex- 
press his  belief  in  the  intention 
to  abscond,  but  must  satisfy  the 
Judge  that  there  is  good  ground 
for  the  belief,  by  disclosing  “ facts 
and  circumstances”  that  in  the 
opinion  of  the  Judge  justify  this 
belief. — Held,  also,  that  the  plain- 
tiff had  not  made  that  full  dis- 
closure of  all  the  material  facts 
and  circumstances  which  is  in 
fairness  required  of  a party 
obtaining  an  ex  parte  order. 
Parsons  v.  Hancock,  590. 

assessmenTand  taxes. 

1.  Assessment  Act,  R. S.0. 1914, 
ch.  195,  secs.  40(8),  81  (6  Geo. 
V.  ch.  41,  sec.  6) — Assessment 
of  11  Petroleum  Mineral  Rights  ” — 
Confirmation  by  County  Court 
Judge  — Appeal  to  Divisional 
Court — Special  Case  — Questions 
not  Stated — Agreement  of  Parties 
— Other  Mineral  Rights — Evidence 
as  to  Value  of  Rights — Advertise- 
ment for  Sale  at  Named  Price — 
Failure  to  Secure  Buyers — Ad- 
missibility — Reduction  of  Assess- 
ment— Alteration  in  Roll — Power 
to  Refer  back  to  Judge.]— Under 
sec.  81  of  the  Assessment  Act, 
R.S.O.  1914,  ch.  195,  as  enacted 
by  the  Assessment  Amendment 
Act,  1916  (6  Geo.  V.  ch.  41), 
sec.  6,  a Divisional  Court  (Mid- 
dleton, J.,  dissenting)  enter- 
tained an  appeal  from  a judg- 
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ASST.  & T. — (Continued) . 
ment  of  a County  Court  Judge 
dismissing  appeals  from  the  de- 
cisions of  Courts  of  Revision 
affirming  assessments  of  the  ap- 
pellants. The  parties  to  the 
appeal  being  agreed  upon  the 
questions  to  be  considered,  and 
those  questions  being  within  the 
power  of  the  Court  to  consider, 
it  was  held,  that  the  form  of  the 
case  stated  by  the  Judge  was 
unimportant. — The  questions 
raised  concerned  the  assessment 
of  the  appellants  in  respect  of 
petroleum  mineral  rights  in  cer- 
tain lands,  reserved  by  the 
appellants  when  they  sold  the 
lands.  By  sec.  40(8)  of  the 
Assessment  Act,  “petroleum 
mineral  rights”  so  reserved  are 
expressly  made  assessable  at 
their  actual  value: — Held,  that 
it  would  not  be  proper  to  consider 
the  question  whethelr  mineral 
rights  other  than  petroleum 
mineral  rights  could  be  assessed 
except  against  the  owner  of  the 
lands,  the  appellants  not  having 
been  assessed  for  any  but  petro- 
leum mineral  rights,  and  it  not 
being  suggested  that  any  other 
existed  in  the  lands. — And  held, 
that  the  County  Court  Judge 
was  wrong  in  refusing  to  admit, 
as  evidence  of  the  value  of  the 
appellants’  rights,  the  facts  that 
the  appellants  had  advertised 
the  rights  for  sale  at  50  cents  an 
acre  and  that  there  were  no 
buyers  at  that  price;  and  the 
assessments  were  reduced  to  50 
cents  an  acre,  and  the  assess- 
ment rolls  directed  to  be  amended 
accordingly. — Semhle,  per  Mere- 
dith, C.J.C.P.  (Riddell  and 


ASST.  & T. — (Continued) . 
Middleton,  JJ.,  contra),  that 
there  is  power,  in  a proper  case, 
upon  such  an  appeal  as  this,  to 
refer  the  matter  back  to  the 
County  Court  Judge.  Re  Canada 
Co.  and  Township  of  Colchester 
North,  183. 

2.  Assessment  Roll  Descrip- 
tion of  Land — Duty  of  Assessor — 
Assessment  Act,  R.S.O.  1914,  ch. 
195,  sec.  22 — Substantial  Com- 
pliance— Remedy  by  Appeal  to 
Court  of  Revision — Remedy  by 
Action — Secs.  53,  54,  69,  70, 
79,  82,  83  of  Assessment  Act — 
Local  Improvement  By-law  — 
Validity  — Municipal  Act,  1903, 
secs.  420  (3),  672  (1) — Purchase 
of  Debentures  by  Municipality.] — 
In  an  action  to  have  it  declared 
that  certain  assessments  of  the 
plaintiffs’  lands  in  a city  and  a 
by-law  under  which  rates  for 
local  improvements  were  claimed 
from  the  plaintiffs  were  invalid, 
and  to  restrain  the  city  corpora- 
tion from  collecting  taxes  there- 
under, it  was  held,  by  the  trial 
Judge,  that  in  making  the  assess- 
ments and  in  setting  out  the 
details  in  the  rolls  the  provisions 
of  sec.  22  of  the  Assessment  Act, 
R.S.O.  1914,  ch.  195,  were  sub- 
stantially complied  with,  the 
assessor,  in  his  description  of 
the  lands  assessed,  having  acted 
“according  to  the  best  informa- 
tion to  be  had,”  after  diligent 
inquiry;  and  that  the  local  im- 
provement by-law  attacked  com- 
plied with  all  the  material  re- 
quirements of  sec.  672  (1)  of  the 
Municipal  Act  of  1903,  3 Edw. 
VII.  ch.  19,  under  which  it  was 
passed: — Held,  by  the  Court, 


658 


ONTARIO  LAW  REPORTS. 
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that  in  regard  to  these  matters 
the  plaintiffs  had  a complete 
remedy,  under  the  Assessment 
Act,  by  appeal  to  the  Court  of 
Revision,  and  so  these  matters 
were  not  the  proper  subject  of 
an  action  at  all:  see  secs.  53,  54, 
69,  70,  79,  82,  83:  the  roll  as 
finally  passed  binding  all  parties 
concerned,  notwithstanding  any 
errors,  etc.,  etc  —Held,  also,  that 
the  lands  benefited  by  work  done 
under  the  local  improvement 
by-law  were  not  freed  from  pay- 
ment for  that  benefit  merely 
because  the  municipality  itself 
had  in  effect  purchased  the 
debentures  made  under  it  in 
connection  with  their  sinking 
fund,  instead  of  selling  them  to 
a stranger:  Municipal  Act,  1903, 
sec.  420  (3).  Hislop  v.  City  of 
Stratford , 470. 

3.  Business  Assessment—  U n- 
licensed  Hotel  — “ Business ” — 
Assessment  Act , R.S.O.  1914,  ch. 
195,  sec.  10(1)  O'),  (11).]— The 
business  of  an  unlicensed  hotel 
is  a business  carried  on  for  profit, 
as  “ business”  is  defined  in 
Rideau  Club  v.  City  of  Ottawa 
(1907),  15  O.L.R.  118;  and  the 
person  occupying  or  using  the 
hotel  property  for  the  purpose 
of  the  business  is  liable  to  a 
“ business  assessment.”—  Con- 
struction of  sec.  10  of  the  Assess- 
ment Act,  R.S.O.  1914,  ch.  195, 
especially  sub-sec.  (1)  (j)  and 
sub-sec.  (11).  Re  Clark  and 
Town  of  Leamington , 405. 

See  Arbitration  and  Award. 


ASSIGNMENT  OF  CHOSE  IN 
ACTION. 

See  Discovery. 
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ASSIGNMENT  OF  LEASE. 

See  Arbitration  and  Award. 


ASSIGNMENT  OF  MORT- 
GAGE. 

See  Mortgager. 

ATTORNEY-GENERAL. 

See  Constitutional  Law 

AUDIT. 

See  Company,  2. 


AWARD. 

See  Arbitration  and  Award 
— Municipal  Corporations,  1, 
2— Railway,  1. 

BANKS  AND  BANKING. 

1.  Cheques  of  Customers — Ap- 
propriation of  Moneys  of  Customer 
on  Deposit— Duty  of  Drawee  Bank 
— Agent  for  Bank  Presenting 
Cheques  — Priority  in  Time — 
Breach  of  Duty  — Damages  — 
Clearing  House.] — The  judgment 
of  Middleton,  J.,  34  O.L.R.  648, 
was  affirmed,  upon  the  ground 
upon  which  it  was  based,  viz., 
that  so  long  as  the  defendant 
bank  had  or  ought  to  have  had 
funds  to  answer  the  cheques  in 
question,  it  had  no  right  to 
demand  recoupment  from  the 
plaintiff  bank  of  the  money  paid 
at  the  Clearing  House,  and  that 
the  recoupment  was  obtained  by 
a misrepresentation  of  the  real 
state  of  affairs;  and  also  upon 
the  ground  that,  in  the  absence  of 
any  direction  from  the  drawers 
of  the  cheques  as  to  the  approp- 
riation of  the  moneys  deposited 
by  them  with  the  defendant 
bank,  it  was  the  duty  of  the 
defendant  bank,  as  the  agent  of 
the  plaintiff  bank,  to  give  priority 
to  the  cheques  presented  by  the 
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BANKS  & BKG .—(Continued). 
plaintiff  bank  over  other  cheques 
presented  later  in  the  same  day; 
and,  not  having  done  so,  the 
defendant  bank  was  liable  to 
the  plaintiff  bank  for  the  damages 
directly  resulting  from  the  breach 
of  that  duty. — Kilsby  v.  Williams 
1 1822),  5 B.  & Aid.  815,  followed. 
— Rule  2 of  the  rules  and  regu- 
lations respecting  Clearing 
Houses,  contained  in  by-law  16 
of  the  Canadian  Bankers  Assoc- 
iation, considered.  Bank  of 
British  North  America  v.  Standard 
Bank  of  Canada,  570. 

2.  Forged  Cheques  Paid  by 
Bank — Banker  and  Customer- — 
Frauds  of  Confidential  Clerk  of 
Customer  — Concealment — Raised 
Cheques — Negligence  — Agree- 
ments and  Acknowledgments  — 
Binding  Effect,  when  Signed — 
Refusal  to  Sign — Retention  of 
Vouchers  — Estoppel — Contrac- 
tual or  Moral  Obligation — Know- 
ledge.]— In  an  action  by  a cus- 
tomer of  the  defendant  bank  to 
recover  the  aggregate  amount  of 
a number  of  cheques  forged  by  a 
confidential  clerk  employed  by 
the  customer,  during  a period 
extending  from  March,  1913,  to 
April,  1915,  which  were  paid  by 
the  bank  and  charged  to  the 
cus  omer's  account,  the  fraud 
being  skilfully  concealed  from 
both  customer  and  bank,  it  was 
held: — (1)  That,  save  with  regard 
to  certain  cheques  bearing  gen- 
uine signatures,  the  amounts  of 
which  were  raised  by  the  clerk, 
there  was  no  negligence  on  the 
part  of  either  the  customer  or 
the  bank  in  failing  to  discover 
the  frauds. — (2)  That  the  bank 


BANKS  & BKG. — (Continued) . 
was  relieved  from  all  liability 
down  to  the  30th  May,  1914,  by 
reason  of  acknowledgments  signed 
by  the  customer  and  considered 
to  be  binding  upon  the  customer 
as  real  agreements. — (3)  That, 
after  the  30th  May,  1914,  no 
acknowledgments  being  signed 
by  the  customer  and  no  response 
being  made  to  letters  written  by 
the  bank  to  the  customer  asking 
that  forms  of  acknowledgments 
sent  with  statements  of  account 
and  vouchers  should  be  signed, 
the  rendering  of  the  accounts  and 
the  handing  over  of  the  vouchers, 
with  a request  for  an  immediate 
examination,  and  the  request  for 
the  signature  of  such  an  acknow- 
ledgment each  month,  and  the 
failure  of  the  customer  to  make 
any  complaints,  and  his  retention 
of  the  vouchers,  did  not  preclude 
the  customer  from  objecting  to 
the  items  charged.  The  neglect 
to  sign  the  acknowledgments  was 
equivalent  to  a refusal  to  sign, 
and  an  estoppel  could  not  be 
based  upon  the  request  and 
refusal.  The  retention  of  the 
false  vouchers  could  not  be 
regarded  as  an  acknowledgment 
of  their  genuineness,  because 
they  never  came  to  the  know- 
ledge of  the  customer. — (4)  The 
duty  or  obligation  arising  from 
the  contractual  relationship  be- 
tween the  bank  and  its  customer, 
or  {Ewing  v.  Dominion  Bank 
(1904),  35  S.C.R.  133,  [1904] 
A.C.  806)  from  moral  and  com- 
mercial obligation,  which  will 
preclude  the  customer  from  as- 
serting that  his  signature  is  not 
genuine,  cannot  arise  unless  there 
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is  knowledge;  and,  when  the 
fraud  is  perpetrated  by  one  who 
has  the  skill  and  ability  to  con- 
ceal his  fraud  from  both  parties, 
the  case  is  an  a fortiori  one. — 
Kepitigalla  Rubber  Estates  Limited 
v.  National  Bank  of  India  Limited , 
[1909]  2 K.B.  1010,  specially 
referred  to.  Columbia  Grapho- 
phone  Co.  v.  Union  Bank  of 
Canada,  326. 

3.  Winding-up  of  Bank  — 
Moneys  in  Hands  of  Liquidator 
Representing  Outstanding  Circu- 
lation and  Unclaimed  Deposits— 
Claim  of  Minister  of  Finance — 
For  umf or  A djudicatio  n — Powers  of 
Referee  under  Winding-up  Order — 
Advertisement  for  Claims — Order 
of  Referee  Barring  Claims  not 
Sent  in  and  Proved — Status  of 
Minister  to  Appeal.] — An  order 
for  the  winding-up  of  a banking 
or  other  company  establishes  a 
forum  for  the  determination  of 
all  the  questions  incident  to  the 
liquidation  and  the  adjustment 
of  the  rights  of  all  interested  in 
the  due  winding-up — including 
the  distribution  of  the  assets — 
and  to  this  forum  all  claiming 
under  the  liquidation  must  re- 
sort.— The  claim  of  the  Minister 
of  Finance  to  two  sums  repre- 
senting outstanding  circulation 
and  unclaimed  depositors’  bal- 
ances was  within  the  jurisdiction 
of  and  should  be  adjudicated 
upon  by  the  Referee  to  whom  the 
powers  of  the  Court  were  dele- 
gated by  the  winding-up  order. — 
In  re  Tobique  Gypsum  Co.  (1903), 
6 O.L.R.  515,  and  In  re  Sun 
Lithographing  Co.  (1892),  22  O.R. 
57,  distinguished. — The  Minister 
had  no  locus  standi  to  appeal 
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from  orders  of  the  Referee  bar- 
ring all  claims  that  were  not  put 
in  and  proved  in  response  to 
advertisements.  Re  Ontario  Bank, 
242. 


BASTARD. 

See  Judgment,  1. 


BEVERAGE. 

See  Ontario  Temper  ance  Act, 
5,  6. 


BILLS,  NOTES,  AND 
CHEQUES. 

See  Banks  and  Banking — 
Promissory  Note. 


BONDHOLDERS. 

See  Railway,  3. 


BONUS. 

See  Municipal  Corporations, 

6. 


BOUNDARIES. 

See  Mines  and  Mining. 


BRIDGE. 

See  Municipal  Corporations, 
7,8. 

BUILDING  CONTRACT. 

See  Company,  1. 


BUSINESS  ASSESSMENT. 

See  Assessment  and  Taxes,  3. 


BY-LAWS. 

See  Assessment  and  Taxes,  2 
— Municipal  Corporations. 


CANADA  TEMPERANCE  ACT. 

Magistrate’ s Conviction — 
Motion  to  Quash — Jurisdiction — 
Absence  of  Evidence  to  Warrant 
| Conviction — Statutory  Denial  of 
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CAN.  T.  ACT — ( Continued ). 
Certiorari — R.S.C.  1906,  ch.  152, 
sec.  148.] — A magistrate’s  con- 
viction for  a breach  of  Part  II. 
of  the  Canada  Temperance  Act, 
R.S.C.  1906,  ch.  152,  will  not  be 
quashed  for  want  of  jurisdiction 
because  there  was  no  evidence 
before  the  magistrate  to  warrant 
the  conviction  — certiorari  being 
expressly  taken  away  by  sec.  148 
of  the  Act. — Review  of  the 
authorities. — Regina  v.  Wallace 
(1883),  4 O.R.  127,  applied  and 
followed.  Rex  v.  Berry,  177. 


CANCELLATION. 

See  Insurance,  1. 


CAPITAL. 

See  Company,  2. 


CASES. 

Alliston,  Town  of,  and  Town  of 
Trenton,  Re  (1917),  38  O.L.R. 
341,  affirmed.] — See  Municipal 
Corporations,  6. 

Appleby  v.  Erie  Tobacco  Co. 
(1910),  22  O.L.R.  533,  536, 
approved.] — See  Nuisance. 

Bagot  v.  Bagot  (1878-9),  1 
L.R.  Ir.  308,  5 L.R,  Ir.  72,  con- 
sidered.]— See  Judgment,  1. 

Ball  v.  Ray  (1873),  L.R.  8 Ch. 
467,  470,  followed.] — See  Nuis- 
ance. 

Bank  of  British  North  America 
v.  Standard  Bank  of  Canada 
(1915),  34  O.L.R,  648,  affirmed.] 
— See  Banks  and  Banking,  1. 

Barnhill  v.  Hampton  and  St. 
Martins  R.W.  Co.  (1906),  3 
N.B.  Eq.  371,  not  followed.] — 
See  Railway,  3. 

Bater  v.  Bater,  [1906]  P.  209, 
applied  and  followed.] — See  Hus- 
band and  Wife,  1. 


CASES — (Continued) . 

Beam  v.  Beatty  (1902),  4 

0. L.R,  554,  specially  referred  to.] 
— See  Infant. 

Beardmore  v.  City  of  Toronto 
(1910),  21  O.L.R.  505,  followed.] 
— See  Constitutional  Law. 

Bechervaise  v.  Lewis  (1872), 
L.R.  7 C.P.  372,  followed.]— 
See  Company,  1. 

Bickle  v.  Beatty  (1859),  17 
U.C.R.  465,  distinguished.] — See 
Landlord  and  Tenant. 

British  Columbia  Electric  R.W . 
Co.  v.  Turner  (1914),  49  S.C.R. 
470,  dictum  at  p.  489,  applied.] — 
See  Railway,  4. 

British  Westinghouse  Electric 
and  Manufacturing  Co.  Limited 
v.  Underground  Electric  Railways 
Co.  of  London  Limited,  [1912] 
A.C.  673,  distinguished.] — See 
Arbitration  and  Award. — Fol- 
lowed.]— See  Master  and  Ser- 
vant. 

Britton  v.  Milsom  (1892),  19 
A.R.  96,  99,  distinguished.] — 
See  Promissory  Note. 

Caldwell  and  Town  of  Galt,  Re 
(1905),  10  O.L.R.  618,  followed.] 
— See  Municipal  Corporations, 
3. 

Chambers  v.  Kitchen  (1894-5), 
16  P,R.  219,  17  P.R.  3,  dis- 
tinguished.]— See  Execution,  1. 

Clergue  v.  Plummer  (1916), 
37  O.L.R,  432,  reversed.] — See 
Vendor  and  Purchaser. 

Clerk  v.  Withers  (1704),  1 Salk. 
322,  followed.] — See  Execution, 

1. 

Cleve  v.  Veer  (1637),  Cro.  Car. 
457,  followed.] — See  Execution, 

1. 

Cockburn  v.  Trusts  and  Guar- 
antee Co.  (1916),  37  O.L.R.  488, 
reversed.] — See  Master  and  Ser- 
vant. 
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Corpe  v.  Overton  (1833),  10 
Bing.  252,  referred  to.] — See 
Infant. 

Cox  Coal  Co.  v.  Rose  Coal  Co. 
(1916),  11  O.W.N.  22,  explained.] 
— See  Practice. 

Creighton  v.  Sweetland  (1898), 
18P.R.  180,  applied  and  followed.] 
— See  Costs,  3. 

Dakin  ( H .)  & Co.  Limited  v. 
Lee , [1916]  1 K.B.  566,  followed.] 
— See  Company,  1. 

Darner  v.  Bushy  (1871),  5 P.R. 
356,  distinguished.] — See  Arrest. 

Davis  Acetylene  Gas  Co.  v. 
Morrison  (1915),  34  O.L.R.  155, 
explained.]- — See  Practice. 

Diebel  v.  Stratford  Improvement 
Co.  (1916),  37  O.L.R.  492,  af- 
firmed.]— See  Company,  1. 

Doel  v.  Kerr  (1915),  34  O.L.R. 
251,  followed.] — See  Execution, 
1. 

Dovey  v.  Cory , [1901]  A.C.  477, 
followed.] — See  Company,  2. 

Duffield  v.  Mutual  Life  In- 
surance Co.  of  New  York  (1914), 
32  O.L.R.  299,  dicta  in,  dissented 
from.] — See  Insurance,  4. 

Edmondson  v.  Birch  & Co. 
Limited  and  Horner,  [1907]  1 K.B. 
371,  distinguished.] — See  Libel, 
1. 

Ellis  Y.  Griffith  (1846),  16  M. 
& W.  106,  followed.] — See  Exe- 
cution, 1. 

Ellis  v.  Rowhotham,  [1900]  1 
Q.B.  740,  followed.] — See  Land- 
lord and  Tenant. 

Ewing  v.  DominionBank  (190A) , 
35  S.C.R.  133,  [1904]  A.C.  806, 
followed.] — See  B anks  and  B ank- 
ing,  2. 

Florence  Mining  Co.  Limited  v. 
Cohalt  Lake  Mining  Co.  Limited 
(1909),  18  O.L.R.  275,  followed.] 
— See  Constitutional  Law. 
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Forhes  v.  Davison  (1916),  11 
O.W.N.  86,  followed.] — See 
Appeal,  1. 

Foster  v.  Ren')  (1910),  22 

O. L.R.  413,  followed.] — See 
Municipal  Corporations,  3. 

Gillett  v.  Lumsden,  [1905]  A.C. 
601,  referred  to.] — See  Company, 
3. 

Hatch  v.  Rowland  (1870),  5 

P. R.  223,  approved.] — See  Exe- 
cution, 2. 

Hessey  v.  Quinn  (1910),  20 
O.L.R.  442,  distinguished.] — See 
Landlord  and  Tenant. 

Hirshman  v.  Beal  (1916),  37 
O.L.R.  529,  reversed.] — See 
Motor  Vehicles  Act. 

Jamieson  v.  London  and  Cana- 
dian Loan  and  Agency  Co.  (1897), 
27  S.C.R.  435,  distinguished.] — 
See  Arbitration  and  Award. 

Johnston  v.  Haines  (1916),  10 
O.W.N.  46,  reversed.] — See  Ap- 
peal, 3. 

Kelly  and  Town  of  Toronto 
Junction,  Re  (1904),  8 O.L.R. 
162,  followed.] — See  Municipal 
Corporations,  3. 

Kendler  v.  Bernstock  (1915),  33 
O.L.R.  351,  specially  referred  to.] 
— See  Mechanics’  Liens. 

Kepitigalla  Rubber  Estates 
Limited  v.  National  Bank  of 
India  Limited,  [1909]  2 K.B. 
1010,  specially  referred  to.] — 
See  Banks  and  Banking,  2. 

Kilgour  v.  London  Street  R.W. 
Co.  (1914),  30  O.L.R.  603,  fol- 
lowed.]— See  Railway,  3. 

Kilshy  v.  Williams  (1822),  5 
B.  & Aid.  815,  followed.] — See 
Banks  and  Banking,  1. 

Langlois  v.  Lesperance  (1892), 
22  O.R.  682,  distinguished.] — 
| See  Deed,  2. 
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McDonald  v.  Davidson  (1881), 
6 A.R.  320,  followed.] — See  Ex- 
ecutors. 

McPherson  v.  Gedge  (1883),  4 
O.R.  246,  specially  referred  to.] 
— See  Mechanics’  Liens. 

Maidstone,  Township  of,  and 
County  of  Essex,  Re  (1908),  12 
O.W.R.  1190,  overruled.) — See 
Municipal  Corporations,  8. 

Manes  Tailoring  Co.,  Re  (1909), 
* 18  O.L.R.  572,  followed.] — See 
Company,  2. 

Merchants  Bank  v.  Monteith 
(1885),  10  P.R.  467,  475,  referred 
to.] — See  Judgment,  1. 

Meyers  v.  Hamilton  Provident 
and  Loan  Society  (1892),  15  P.R. 
39,  overruled.] — See  Judgment,  2. 

Mitchell  v.  McDuffy  (1880),  31 
U.C.C.P.  266,  distinguished.] — 
See  Landlord  and  Tenant. 

Morton  v.  Cowan  (1894),  25 
O.R.  529,  followed.] — -See  Exe- 
cution, 2. 

Mud  Lake  Bridge,  In  re  (1906), 
12  O.L.R.  159,  distinguished.] — 
See  Municipal  Corporations,  8. 

Murphy  v.  Glass  (1869),  L.R. 
2 P.C.  408,  followed.] — See  Com- 
pany, 1. 

Nepean  v.  Doe  d.  Knight  (1837) , 
2 M.  & W.  894,  followed.] — See 
Insurance,  4. 

North  Western  R.W.  Co.  v. 
McMichael  (1850),  5 Ex.  114, 
referred  to.] — See  Infant. 

O strom  v.  Benjamin  (1894),  21 
A.R.  467,  referred  to.] — See  Divi- 
sion Courts. 

Owen  Sound  Lumber  Co.,  Re 
(1915),  34  O.L.R.  528,  varied.] — 
See  Company,  2. 

Pemperton  v.  Hughes,  [1899]  1 
Ch.  781,  applied  and  followed.] — 
See  Husband  and  Wife,  1. 


CASES — (i Continued ) . 

Perrins  Limited  v.  Algoma 
Tube  Works  Limited  (1904),  8 
O.L.R.  634,  referred  to.] — See 
Discovery. 

Peterborough  Cold  Storage  Co., 
Re  (1907),  14  O.L.R.  475,  fol- 
lowed.]— See  Company,  2. 

Polsue  & Alfieri  Limited  v. 
Rushmer,  [1907]  A.C.  121,  fol- 
lowed.]— See  Nuisance. 

Poucher  v.  Wilkins  (1915),  33 
O.L.R.  125,  followed.] — See  Exe- 
cution, 1. 

Prefontaine  v.  Grenier,  [1907] 
A.C.  101,  followed.] — See  Com- 
pany, 2. 

Regina  v.  Wallace  (1883),  4 
O.R.  127,  applied  and  followed.] 
— See  Canada  Temperance  Act. 

Rex  v.  Inhabitants  of  North 
Curry  (1825),  4 B.  & C.  953, 
959,  followed.] — See  Insurance, 
2. 

Rex  v.  Lapointe  (1912),  20 
Can.  Crim.  Cas.  98,  3 O.W.N. 
1469,  applied  and  followed.] — 
See  Ontario  Temperance  Act, 
4. 

Rex  v.  Melvin  (1916),  38 
O.L.R.  231,  distinguished.]—  See 
Ontario  Temperance  Act,  3. 

Rex  v.  Swarts  (1916),  37  O.L.R. 
103,  108,  followed.] — See  Ont- 
ario Temperance  Act,  3. 

Rideau  Club  v.  City  of  Ottawa 
(1907),  15  O.L.R.  118,  followed.] 
— See  Assessment  and  Taxes,  3. 

Robinson  v.  Mills  (1909),  19 
O L.R.  162,  followed.] — See  Ap- 
peal, 1. 

Ruddy  and  Toronto  Eastern 
R.W.  CO.,  Re  (1915),  7 O.W.N. 
796,  reversed.] — See  Railway,  1. 

Rushton  v.  Grand  Trunk  R.W. 
Co.  (1903),  6 O.L.R  425,  re- 
ferred to.] — See  Judgment,  1. 
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Ryckman  v.  Hamilton  Grimsby 
and  Beamsville  Electric  R.W.  Co. 
(1905)  10  O.L.R.  419,  429, 

applied.] — See  Railway,  4. 

Sear  and  Woods,  In  re  (1893), 
23  O.R.  474,  488,  dictum  in, 
not  followed.] — See  Mechanics’ 
Liens. 

Shoolbred  v.  Clarke,  In  re 
Union  Fire  Insurance  Co.  (1890), 
17  S.C.R.  265,  followed.] — See 
Company,  3. 

Shoolbred  v.  Union  Fire  In- 
surance Co.  (1886),  14  S.C.R. 
624,  followed.] — See  Company,  3. 

Short  v.  Field  (1915),  32  O.L.R. 
395,  referred  to.] — See  Infant. 

Smith  v.  City  of  London  (1909), 
20  O.L.R.  133,  followed.] — See 
Constitutional  Law. 

Smith  v.  Smith  (1901),  1 O.L.R. 
404,  followed.]—  See  Partition. 

Stewart  v.  Henderson  (1914), 
30  O.L.R.  447,  followed.] — See 
Judgment,  2. 

Sun  Lithographing  Co.,  In  re 
(1892),  22  O.R.  57,  distinguished.] 
See  Banks  and  Banking,  3. 

Thompson  v.  Freeman  (1868), 
15  Gr.  384,  followed.] — See  Exe- 
cutors. 

Thoroughgood’s  Case  (1597), 
Noy  73,  followed.] — See  Exe- 
cution, 1. 

Tobique  Gypsum  Co.,  In  re 
(1903),  6 O.L.R.  515,  distin- 
guished.]— See  Banks  and  Bank- 
ing, 3. 

Toronto  and  York  Radial  R.W . 
Co.  v.  City  of  Toronto  (1913),  25 
O.W.R.  315,  distinguished.]: — See 
Street  Railway,  1 

Toronto  and  York  Radial  R.W. 
Co.  and  City  of  Toronto,  Re 
(1915),  35  O.L.R  57,  reversed.] — 
See  Street  Railway,  1. 
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Toronto  Corporation  v.  Toronto 
R.W.  Co.,  [1907]  A.C.  315-,  dis- 
tinguished.]— See Contract,  2. 

Toronto  Electric  Light  Co.  v. 
City  of  Toronto  (1915),  33  O.L.R. 
267,  affirmed.] — See  Contract,  1. 

Toronto  Electric  Light  Co.  v. 
City  of  Toronto  (1916),  38  O.L.R. 
72,  followed.  — See  Contract,  2. 

Toronto  General  Hospital  Trus- 
tees and  Sabiston,  Re  (1915),  9 
O.W.N.  75,  referred  to.] — See 
Arbitration  and  Award. 

Toronto  General  Trusts  Cor- 
poration v.  Gordon  Mackay  & Co. 
Limited  (1915),  34  O.L.R.  101, 
followed.] — See  Contract,  2. 

Wallis  Son  & Wells  v.  Pratt  <& 
Haynes,  [1911]  A.C.  394,  follow- 
ed.]— See  Sale  of  Goods. 

Wilson  v.  Kearse  (1800),  Peake 
Add.  Cas.  196,  referred  to.] — 
See  Infant. 

Witham  v.  Vane,  [1884]  W.N. 
98,  followed.] — See  Judgment,  2. 

Workman  Clark  & Co.  Limited 
v.  Lloyd  BrazileHo,  [1908]  1 K.B. 
968,  referred  to.] — See  Division 
Courts. 

Wrexham  Mold  and  Connah’s 
Quay  R.W.  Co.,  In  re,  [1900]  2 
Ch.  436,  distinguished.] — See 
Railway,  3. 

Zumstein  v.  Shrumm  (1895), 
22  A.R.  263,  distinguished.] — 
See  Negligence,  2. 


CERTIORARI. 

See  Canada  Temperance  Act 
— Criminal  Law,,  1. 


CHEQUES. 

See  Banks  and  Banking,  1,2. 

CHOSE  IN  ACTION. 

See  Discovery. 
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CIRCULATION. 

See  Banks  and  Banking,  3. 

CLEARING  HOUSE. 

See  Banks  and  Banking,  1. 


CLIMATIC  CONDITIONS. 

See  Highway 


COMMISSIONS. 

See  Executors. 


COMPANY. 

1.  Powers  of  — Guaranty  — 
Ontario  Companies  Act,  1912,  2 
Geo.  V.  ch.  31,  sec.  23  (1)  ( k ) — 
Amending  Act,  6 Geo.  V.  ch.  35, 
sec.  6 — Building  Contract — Sub- 
stantial Compliance  with,  by  Con- 
tractor— Recovery  by  Contractor 
against  Guarantor — Sum  Required 
to  Remedy  Defects — Deduction  in 
Favour  of  Guarantor — Claim  of 
Trustee .] — Held,  affirming  upon 
this  branch  of  the  case  the  judg- 
ment of  Boyd,  C.,  37  O.L.R. 
492,  that  the  defendant  company 
wa^  liable  upon  the  guaranty 
given  by  it,  which  came  literally 
within  clause  ( k ) of  sec.  23(1)  of 
the  Companies  Act,  1912,  2 
Geo.  V.  ch.  31  (0.)— And  held, 
upon  a branch  of  the  case  not 
dealt  with  in  the  judgment  of 
Boyd,  C.,  that  there  was  a sub- 
stantial compliance  with  the 
contract  of  the  19th  October, 
1914 — the  work  (the  building  of 
a factory)  had  been  completed, 
but  there  were  some  defects; 
substantial  compliance  was 
enough  to  warrant  judgment 
upon  the  contract,  but  the  judg- 
ment could  not  be  for  more  than 
the  sum  to  which  substantial 
compliance  would  entitle  the 
contractor;  the  guarantor  should 


COMPANY — {Continued) . 
in  equity  be  allowed  to  set  off 
that  which  the  debtor  could  set 
off;  and  so  the  amount  of  the 
plaintiff’s  judgment  should  be 
reduced  by  the  sum  which  would 
be  required  to  remedy  the  defects 
in  the  work. — H.  Dakin  & Co. 
Limited  v.  Lee,  [1916]  1 K.B. 
566,  Murphy  v.  Glass  (1869), 
L.R.  2 P.C.  408,  and  Bechervaise 
v.  Lewis  (1872),  L.R.  7 C.P. 
372,  followed/ — Held,  also,  that, 
as  the  guaranty  was  limited  to 
payments  to  be  made  by  T.  to 
the  plaintiff  under  the  contract 
between  them,  a sum  claimed 
by  the  trustee  in  whom  was 
vested  the  land  upon  which  the 
factory  was  erected,  could  not 
be  recovered,  in  whole  or  in 
part,  in  this  action.  Diebel  v. 
Stratford  Improvement  Co.,  407. 

2.  Winding-up  — Contribu- 
tories — Directors  — Misfeasance 
— Winding-up  Act,  R.S.C.  1906, 
ch.  144,  sec.  123 — Shares  Issued 
to  Nominees  of  President  of  Com- 
pany— Absence  of  Consideration 
— Unpaid  Shares — Liability  of 
Persons  Accepting  — Value  of 
Shares — Transfer  before  Winding- 
up — Dividends  Paid  in  Diminu- 
tion of  Capital — Reliance  of  Direc- 
tors on  Statements  Produced — 
Absence  of  Audit — Ontario  Com- 
panies Act,  7 Edw.  VII.  ch.  34, 
secs.  36,  123-130 — Wilful  Inatten- 
tion to  Duty — Moneys  Voted  and 
Paid  to  Directors — Illegality  — 
Vote  of  Persons  Interested — Com- 
panies Act,  2 Geo.  V.  ch.  31, 
secs.  90,  91 — Breach  of  Trust — 
Liability  of  Director  for  Sums 
Voted  to  Co-directors — Finding  of 
Fact  — Appeal.] — The  orders  of 
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Middleton,  J.,  34  O.L.R.  528, 
upon  appeals  from  the  rulings  of 
a Local  Master  upon  a reference 
for  the  winding-up  of  the  com- 
pany, were  varied  upon  appeals 
by  persons  made  liable  as  con- 
tributories and  directors  and 
upon  cross-appeal  by  the  liqui- 
dator from  those  orders;  and 
it  was  held: — (1)  As  to  50  shares 
of  stock  said  to  have  been  issued 
to  R.  (the  chief  promoter  of  the 
company),  or  as  he  directed,  to 
pay  for  part  of  the  assets  which 
he  was  to  transfer  to  the  com- 
pany, that  the  assets  which  R. 
declared  were  applicable  to  these 
shares  were  in  fact  the  assets  of 
the  company,  and  R.  had  given 
no  consideration  for  the  shares: 
see  sec.  108  of  the  Ontario 
Companies  Act,  7 Edw.  VII. 
ch.  34;  those  to  whom  R.  dis- 
tributed the  shares  were  in  the 
position  of  shareholders  and 
liable  as  contributories,  but  could 
not  be  made  liable  for  more  than 
they  actually  received,  nor  were 
they  all  jointly  and  severally 
liable  as  for  misfeasance  under 
sec.  123  of  the  Winding-up 
Act,  R.S.C.  1906,  ch.  144;  the 
value  of  the  shares  was  shewn 
to  be  nil;  the  measure  of  liability 
was  limited  to  the  market  value 
of  the  shares  (Re  Manes  Tailor- 
ing Co.  (1909),  18  O.L.R.  572); 
and  S.,  to  whom  4 of  the  50 
shares  had  been  issued,  was  not 
liable  because  he  sold  them  prior 
to  the  winding-up  and  in  cir- 
cumstances not  involving  a viola- 
tion of  duty  (Re  Peterborough 
Cold  Storage  Co.  (1907),  14 

O.L.R.  475). — (2)  As  to  divi- 


[vol. 
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dends  paid  on  the  10th  April, 
1912,  that  the  Master  had  juris- 
diction under  the  order  of  dele- 
gation to  decide  upon  misfeas- 
ance under  sec.  123;  that,  when 
the  persons  who  had  been  made 
liable  assumed  the  fiduciary  office 
of  director,  they  became  liable 
in  all  respects  as  though  rightly 
appointed  to  that  office ; but  that 
M.  and  S.,  who  appealed,  had 
the  right  to  rely  on  the  state- 
ments produced,  and  were  not 
guilty  of  misfeasance  on  account 
of  dividends  paid  in  diminution 
of  capital;  they  had  been  found 
to  be  honest,  and  their  blindness 
or  carelessness  could  not  be 
considered  wilful ; non-compliance 
with  secs.  36  and  123  to  130  of 
7 Edw.  VII.  ch.  34,  the  statutory 
provisions  as  to  an  auditor’s 
examination  and  report,  did  not, 
in  the  absence  of  any  express 
power  to  compel  an  examination 
and  report,  warrant  the  con- 
clusion that  there  was  wilful 
inattention  to  duty  amounting 
to  misfeasance. — Dovey  v.  Cory, 
[1901]  A.C.  477,  and  Prefontaine 
v.  Grenier,  [1907]  A.C.  101, 
followed. — (3)  As  to  dividends 
paid  on  the  18th  April,  1913, 4 
that  the  directors  M.  and  K., 
who  appealed,  were  not  liable, 
for  the  reasons  given  under  (2) . — 
(4)  As  to  moneys  voted  on  the 
14th  April,  1914,  and  paid  to 
certain  of  the  directors,  M.  being 
one,  for  guaranteeing  the  com- 
pany’s indebtedness  to  a bank, 
that  secs.  90  and  91  of  the  Com- 
panies Act,  2 Geo.  V.  ch.  31,  are 
not  confined  in  their  application 
to  vendor  and  purchaser  agree- 
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ments;  M.’s  vote  was  something 
prohibited  under  sec.  91  (1);  and 
as,  even  if  his  disclosure  was 
ample,  he  did  not  refrain  from 
voting,  he  lost  the  benefit  of  the 
relief  given  by  sec.  91  (2);  the 
payment  to  M.  was  a breach  of 
trust  as  far  as  he  was  concerned; 
it  dealt  with  the  funds  of  the 
company,  which  could  not  be 
lawfully  applied  to  the  purpose 
contemplated  by  the  vote;  but 
M.  was  not  liable  for  the  amounts 
voted  to  other  directors;  it  could 
not  be  said  that  voting  for  a 
resolution  which  failed  in  having 
any  binding  effect  because  not 
confirmed,  constituted  misfeas- 
ance under  the  statute. — (5)  As 
to  increases  in  the  salaries  of  R., 
the  president,  and  another  direc- 
tor, voted  on  the  14th  April, 
1914,  for  which  the  liquidator 
sought  to  make  M.  liable,  that 
the  finding  of  the  Master,  affirm- 
ed by  Middleton,  J.,  could  not 
be  interfered  with.  Re  Owen 
Sound  Lumber  Co .,  414. 

3.  Winding-up  — Delegation  of 
Powers  of  Court  to  Master — Order 
of  Judge  Giving  Leave  to  Creditor 
to  Bring  Action  to  Enforce  Claim 
— Right  of  Appeal  from — Leave  to 
A ppeal — ■ 1 Future  Rights3 * * *  7 — Dis- 
cretion of  Judge  in  Allowing 
Action  to  be  Brought — Exercise  of, 

upon  Wrong  Principle — Reversal 
on  Appeal  — Winding-up  Act, 
R.S.C.  1906,  ch.  144,  secs.  22,  23, 

101,  110,  133.] — An  appeal  lies 
from  an  order  of  a Judge,  made 
under  sec.  22  of  the  Winding-up 
Act,  R.S.C.  1906,  ch.  144,  giving 

leave  to  bring  an  action  against 

a company  being  wound  up 
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under  its  provisions. — An  order 
giving  leave  to  appeal  is  un- 
appealable in  a case  in  which 
there  is  power  to  give  such  leave; 
but  where  no  appeal  lies  the 
order  must  be  ineffectual;  and 
the  appellate  Court  should,  of 
its  own  motion,  refuse  to  enter- 
tain the  appeal. — Interpretation 
of  “ future  rights”  in  sec.  101  (a) 
of  the  Act;  clauses  (a)  and  (c) 
applied. — Shoolbred  v.  Union 
Fire  Insurance  Co.  (1886),  14 
S.C.R.  624,  and  Shoolbred  v. 
Clarke,  In  re  Union  Fire  Insur- 
ance Co.  (1890),  17  S.C.R.  265, 
followed.  Gillett  v.  Lumsden, 
[1905]  A.C.  601,  referred  to.- — 
Sernble,  after  an  order,  under 
sec.  110  of  the  Act,  delegating 
to  a Master  or  Referee  the 
powers  of  the  Court  under  the 
Act,  an  application  for  leave  to 
bring  an  action  should,  save  in 
exceptional  cases,  be  made  to 
the  Master  or  Referee. — An  order 
giving  leave  to  bring  an  action 
was  set  aside  as  having  been 
made  upon  a wrong  principle. 
As  far  as  possible,  all  proceed- 
ings affecting  the  winding-up 
of  a company  should  be  taken  in 
the  winding-up  matter. — Sec- 
tions 22,  23,  and  133  of  the  Act 
considered. — Review  of  the 
authorities.  Re  J.  McCarthy  & 
Sons  Co.  of  Prescott  Limited,  3. 

See  Banks  and  Banking,  3 — 
Execution,  2. 


COMPENSATION. 

See  Executors — Municipal 
Corporations,  1,  2 — Railway, 
1. 
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COMPROMISE. 

See  Trial. 


CONDITIONS. 

See  Deed,  1 — Husband  and 
Wife,  2 — Insurance,  1 — Sale 
of  Goods. 

CONSIDERATION. 

See  Company,  2. 


CONSPIRACY. 

See  Criminal  Law,  3. 


CONSTITUTIONAL  LAW. 

Action  against  Hydro-Electric 
Power  Commission  of  Ontario — 
Fiat  of  Attorney -General — Refusal 
— Power  Commission  Act,  R.S.O. 
1914,  ch.  39,  sec.  16 — Intra  vires 
—Lieutenant-Governor  in  Council 
— Discretion — Powers  of  Court — 
Covenants  in  Agreement — Ontario 
Niagara  Development  Act,  1916, 
6 Geo.r  V.  ch.  20 — Use  of  Niagara 
r River  for  Production  of  Electrical 
Power— R.S.O.  1897,  ch.  322— 
Judicature  Act,  sec.  16  (g)- — 
Riparian  Proprietors — Rights  of 
Navigation — Petition  of  Right — 
Action  against  Attorney-General 
— Summary  Dismissal — Abuse  of 
Process  of  Court.] — The  Lieuten- 
ant-Governor in  Council  cannot, 
where  discretion  is  involved,  be 
controlled  or  directed  by  the 
Court  or  be  declared  bound  by 
covenants  in  an  agreement. — 
Review  of  the  authorities. — 
Consideration  of  the  Ontario 
Niagara  Development  Act,  1916, 
6 Geo  Y.  ch.  20,  which  enables 
the  Lieutenant-Governor  in 
Council  to  authorise  the  Hydro- 
Electric  Power  Commission  of 
Ontario  to  do  certain  things 
which  shall  not  be  deemed  to 
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CONSTL.  LAW  {Continued). 
contravene  the  covenants  in  the 
Park  Commissioners’  agreement. 
— By  sec.  16  of  the  Power  Com- 
mission Act,  R.S.O.  1914,  ch. 
39,  no  action  shall  be  brought 
against  the  Hydro-Electric  Power 
Commission  without  a fiat  first 
obtained  from  the  Attorney- 
General. — A fiat  having  been 
refused,  this  action  was  brought 
against  the  Attorney-General  and 
the  Commission : — He1^,  that  sec. 
16  was  a modification  of  the 
general  right  of  resort  to  the 
Courts,  and  a legal  legislative 
curtailment  of  that  right. — Flor- 
ence Mining  Co.  Limited  v. 
Cobalt  Lake  Mining  Co.  Limited 
(1909),  18  O.L.R.  275,  Smith  v. 
City  of  London  (1909),  20  O.L.R. 
133,  and  Beardmore  v.  City  of 
Toronto  (1910),  21  O.L.R.  505, 
followed. — Appendix  A.  in  the 
3rd  volume  of  R.S.O.  1914,  em- 
bodying ch.  322  of  R.S.O.  1897, 
considered. — The  effect  of  sec. 
16  (g)  of  the  Judicature  Act, 
R.S.O.  1914,  ch.  56,  also  con- 
sidered; and  the  English  deci- 
sions as  to  the  fiat  of  the  Attorney- 
General  reviewed. — The  Com- 
mission being  by  the  terms  of  the 
statute  protected  against  an  ac- 
tion, and  the  Attorney-General 
being  made  a party  only  to 
represent  the  Lieutenant-Gover- 
nor in  Council,  it  was  held,  that 
the  action  was  an  abuse  of  the 
process  of  the  Court,  and  was 
properly  dismissed  as  against 
both  defendants  by  a summary 
order  in  Chambers.  Electric  De- 
velopment Co.  of  Ontario  Limited 
v.  Attorney -General  for  Ontario 
and  Hydro-Electric  Power  Com- 
mission of  Ontario,  383. 
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CONTEMPT  OF  COURT. 

School  Trustees  — Township 
Councillors  — Motions  to  Commit 
— Failure  to  Obey  Orders  of  Court 
— Tardy  Obedience  — Remedy 
under  Rule  552 — Costs  of  Motion , 
by  whom  Payable  — Costs  as 
between  Solicitor  and  Client .] — 
The  end  to  be  attained  by  a 
motion  to  commit  for  contempt 
of  Court  persons  who  refuse  to 
obey  an  order,  is  obedience,  and 
not  vindictive  punishment. — In 
contempt  cases,  solicitor  and 
client  costs  may  be  awarded. — 
Where  tardy  obedience  was 
yielded  to  orders,  made  upon  the 
application  of  ratepayers,  direct- 
ing the  trustees  of  a continuation 
school  to  discharge  their  duty  by 
opening  and  carrying  on  the 
school,  and  directing  the  town- 
ship council  to  fill  vacancies  in 
the  board  of  school  trustees,  no 
order  was  made  upon  motions  to 
commit  the  trustees  and  the 
members  of  the  council  except 
that  the  applicants’  costs  of  the 
motions  should  be  paid  out  of 
the  corporate  funds  of  the  school 
board  and  township  corporation 
respectively,  and  that  those  costs 
should  be  taxed  as  between 
solicitor  and  client. — Semble, 
where  a mandamus  is  granted 
and  treated  with  contempt,  the 
extreme  remedy  found  in  Rule 
552  is  open  and  appropriate. 
Re  West  Nissouri  Continuation 
School,  478. 

CONTINUATION  SCHOOL. 

See  Contempt  of  Court — 
Schools.  

CONTRACT. 

1.  Municipal  Corporation  — 
Electric  Light  Company — Powers 


CONTRACT —{Continued) . 
of — Overhead  System — Erection  of 
Poles  in  Highways — Joint  Stock 
Companies  Letters  Patent  Act, 
R.S.O.  1877,  ch.  150—45  Viet, 
ch.  19,  secs.  2,  3 — “ Only  upon ” — 
Condition  Precedent — “May” — 
Necessity  for  Formal  Agreement 
Giving  Right  to  Company  to  Erect 
Poles — Acquiescence  — Estoppel 
— Agreement  as  to  Underground 
System — Construction  and  Effect 
— Abandonment  of  Right  (if  any) 
as  to  Overhead  System.] — The 
judgment  of  the  First  Divisional 
Court  of  the  Appellate  Division 
of  the  Supreme  Court  of  Ontario 
in  Toronto  Electric  Light  Co.  v. 
City  of  Toronto  (1915),  33  O.L.R. 
267,  affirmed  by  the  Privy  Coun- 
cil. Toronto  Electric  Light  Co. 
v.  City  of  Toronto,  72. 

2.  Supply  of  Natural  Gas — 
Interpretation  — “City  of  Chat- 
ham”— Inclusion  of  District  Sub- 
sequently Annexed  to  City — Muni- 
cipal Act,  R.S.O.  1914,  ch.  192, 
sec.  33 — Orders  of  Ontario  Railway 
and  Municipal  Board — Validity 

. Delivery  of  Gas  outside  of  City — 
Unambiguous  Language — Subse- 
quent Acts  and  Conduct — Acquies- 
cence — Estoppel — Knowledge  of 
Legal  Rights — Agreement  of  Dis- 
tributing Company  with  Owner  of 
Factory  in  Annexed  District — 
M odificatio  n — I nj u nctio  n — A Iter- 
ation of  Conditions — Costs  of  Ac- 
tion.]— A certain  tract  of  land 
was  held  to  have  been  duly 
annexed  to,  incorporated  in,  and 
formed  part  of  the  City  of 
Chatham. — (2)  The  defendant 
company’s  agreement  did  not 
provide  for  a supply  of  gas  for 
sale  or  delivery  outside  of  the 
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CONTRACT — (Continued) . 
city;  and,  the  language  used 
being  unambiguous,  subsequent 
acts  and  conduct  could  not 
affect  the  interpretation. — 
Toronto  General  Trusts  Corpora- 
tion v.  Gordon  Mackay  & Co. 
Limited  (1915),  34  O.L.R.  101, 
followed. — (3) The  plaintiff  com- 
pany had  not  acquiesced  in  the 
defendant  company’s  agreement 
to  supply  a factory  with  natural 
gas;  and  the  plaintiff  was  not 
estopped  from  objecting  to  it — 
there  was  no  evidence  that  both 
parties  were  not  fully  aware  of 
their  respective  legal  rights. — 
Toronto  Electric  Light  Co.  v. 
City  of  Toronto  (1916),  38  O.L.R. 
72,  87,  followed.— (4)  Upon  the 
true  construction  of  the  agree- 
ment of  1906,  it  included  land 
annexed  to  the  city  after  the 
date  of  the  agreement. — Toronto 
Corporation  v.  Toronto  R.W.  Co., 
[1907]  A.C.  315,  distinguished. — 
Section  33  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192,  considered. 
— (5)  The  agreement  between  the 
defendant  company  and  the  fac- 
tory company  was  not  one  which 
the  defendant  company  was, 
upon  a fair  construction  of  the 
agreement  of  1906,  entitled  to 
call  upon  the  plaintiff  company 
to  comply  with  or  under  which 
the  defendant  company  had  a 
right  to  divert  gas  to  the  factory 
company  against  the  will  of  the 
plaintiff  company;  and  the  plain- 
tiff company  was  entitled  to  a 
qualified  injunction  which  would 
leave  it  open  to  the  defendant 
company  to  secure  the  execution 
of  an  agreement  such  as  it  was 
entitled  to  under  its  agreement 
with  the  plaintiff  company,  and 
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CONTRACT — ( Continued ). 
afterwards  to  apply  to  dissolve 
the  injunction,  upon  the  con- 
ditions being  changed. — (6)  The 
plaintiff  company  having  suc- 
ceeded in  obtaining  an  injunc- 
tion, and  the  defendant  company 
having  succeeded  in  its  conten- 
tion as  to  the  construction  of  the 
agreement  of  1906,  no  order  was 
made  as  to  costs.  Union  Natural 
Gas  Co.  v.  Chatham  Gas  Co.,  488. 

See  Company,  1 — Constitu- 
tional Law — Deed — Husband 
and  Wife,  2 — Infant — Insur- 
ance— Mortgage  — Munici- 
pal Corporations,  3 — Street 
Railway,  1 — Vendor  and  Pur- 
chaser. 

CONTRACT  OF  HIRING. 

See  Master  and  Servant. 

CONTRIBUTORIES. 

See  Company,  2. 


CONTRIBUTORY 

NEGLIGENCE. 

See  Highway,  1 — Street 
Railway,  2. 

CONVEYANCE  OF  LAND. 

See  Deed  — Husband  and 
Wife,  2. 

CONVICTION. 

-See  Canada  Temperance  Act 
— Criminal  Law — Justice  of 
the  Peace — Ontario  Temper- 
ance Act. 


COPYING  LETTER. 

See  Libel,  1. 

CORROBORATION. 

See  Husband  and  Wife,  2. 
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COSTS. 

1.  Scale  of  Costs — Action  in 
Supreme  Court — Judgment  Direct- 
ing Reference  to  Assess  Damages 
— Payment  of  Costs  forthwith — 
Damages  Assessed  at  Sum  within 
Jurisdiction  of  County  Court — 
Rule  649  — Application  of  — 
“ Order  to  the  Contrary  P] — In  an 
action  for  wrongful  and  excessive 
seizure  and  sale  of  the  plaintiffs’ 
goods,  the  plaintiffs,  at  the 
trial,  were  awarded  $1,250 
damages;  upon  the  defendant’s 
appeal,  a Divisional  Court  con- 
sidered that  damages  had  been 
assessed  upon  an  improper  basis, 
and  referred  the  action  to  the 
Master  for  an  assessment,  award- 
in  the  plaintiffs  their  costs  of  the 
action  up  to  and  including  the 
trial  “to  be  paid  forthwith  after 
taxation.” — The  damages  were 
directed  to  be  paid  “forthwith 
after  the  confirmation  of  the 
Master’s  report.” — The  Master 
assessed  the  damages  at  $478.40, 
a sum  admittedly  within  the 
jurisdiction  of  a County  Court 
Held,  that  the  order  for  imme- 
diate payment  of  costs,  without 
waiting  to  know  the  amount  of 
damages  to  be  paid,  was  “an 
order  to  the  contrary,”  within 
the  meaning  of  Rule  649;  and 
the  costs  awarded  by  the  Divi- 
sional Court  were  properly  tax- 
able according  to  the  scale  of  the 
Supreme  Court.  Avery  & Son 
v.  Parks,  535. 

2.  Security  for  Costs — Action 
against  Local  Board  of  Health  and 
Medical  Officer  of  Health — Public 
Authorities  Protection  Act,  sec. 
16  — “ Person ” — Interpretation 
Act,  sec.  29  ( x ) — Action  under 


COSTS — ( Continued ) . 

Fatal  Accidents  Act — Affidavits — 
Insufficiency — Leave  to  Supple- 
ment— Defence  Assumed  hy  Muni- 
cipality— Public  Health  Act,  sec. 
26 — Reduction  in  Amount  of  Se- 
curity.]— An  action  against  a 
Local  Board  of  Health  and  a 
Medical  Officer  of  Health  for 
negligence  in  failing  to  discharge 
the  duties  imposed  upon  them 
by  statute  and  acting  negligently 
in  the  discharge  of  their  duties, 
was  held  to  be  such  an  action  as 
fell  within  the  provisions  of  sec. 
16  of  the  Public  Authorities 
Protection  Act,  R.S.O.  1914,  ch. 
89 — “person,”  by  the  Interpre- 
tation Act,  R.S.O.  1914,  ch.  1, 
sec.  29  ( x ),  including  “any  body 
corporate  or  politic” — and  the 
defendants  were  entitled  to  se- 
curity for  costs,  a proper  case 
being  made  therefor  under  sec. 
16. — The  provisions  of  that  sec- 
tion were  held  to  be  applicable 
to  an  action  brought  under  the 
Fatal  Accidents  Act,  R.S.O.  1914, 
ch.  151. — The  affidavits  filed  by 
the  defendants  being  insufficient 
to  shew  all  that  is  required  by 
sub-sec.  (2)  of  sec.  16,  leave  to 
supplement  them  was  given. — 
It  appearing  that  the  defendants’ 
costs  were  likely  to  be  small, 
owing  to  the  action  of  the  muni- 
cipal corporation  in  assuming 
the  defence  of  the  action  some 
time  after  it  was  brought,  under 
sec.  26  of  the  Public  Health  Act, 
R.S.O.  1914,  ch.  218,  and  the 
corporation  being  excluded  by 
sec.  17  from  the  benefit  of  sec.  16 
of  the  Public  Authorities  Pro- 
tection Act,  the  amount  of 
security  was  reduced  from  $400 


672 


ONTARIO  LAW  REPORTS. 


COSTS — ( Continued ) . 
to  $200,  subject  to  the  provisions 
of  Rules  381  and  382.  Simpson 
v.  Local  Board  of  Health  of 
Belleville , 244. 

3.  Security  for  Costs — Sheriff 
Executing  Writ  of  Fi.  Fa. — 
Person  Fulfilling  Public  Duty — 
Public  Authorities  Protection  Act , 
R.S.O.  1914,  ch.  89,  secs.  13,  16 — 
62  Viet.  (2)  ch.  7,  sec.  3.]— A 
sheriff  executing  a writ  of  fi.  fa. 
is  not  fulfilling  a public  duty; 
and  is  not  entitled,  under  sec.  16 
of  the  Public  Authorities  Pro- 
tection Act,  R.S.O.  1914,  ch.  89, 
to  security  for  costs  of  an  action 
brought  against  him  for  some- 
thing done  under  a fi.  fa. — 
although  he  is  .entitled  to  the 
protection  of  sec.  13. — Creighton 
v.  Sweetland  (1898),  18  P.R.  180, 
applied  and  followed. — Section 
3 of  the  Act  passed  in  1899,  62 
Viet.  (2)  ch.  7,  while  it  declared 
that  a sheriff  should  be  deemed 
an  officer,  did  not  declare  that 
in  the  execution  of  a fi.  fa.  he 
should  be  deemed  to  fulfil  a 
public  duty.  Maple  Leaf  Lumber 
Co.  v.  Caldbick  and  Pierce,  205. 

See  Contempt  of  Court — 
Contract,  2 — Division  Courts 
— Husband  and  Wife,  1 — In- 
surance, 4 — Schools — Trial,  1 
— Vendor  and  Purchaser. 


COUNCILLORS. 

See  Contempt  of  Court. 


COUNTERCLAIM. 

See  Discovery — Practice. 

COUNTY  BRIDGE. 

See  Municipal  Corporations, 
7,  8. 
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COUNTY  COURT  JUDGE. 

See  Assessment  and  Taxes,  1 
— Mortgage,  2 — Municipal 
Corporations,  7,  8. 


COUNTY  COURTS. 

See  Costs,  1. 

COURT  OF  REVISION. 

See  Assessment  and  Taxes,  2. 


COURTS. 

See  Appeal  — Costs — Divi- 
sion Courts. 

COVENANTS. 

See  Constitutional  Law — 
Deed,  1. 

CREDITORS. 

See  Company,  2,  3. 


CRIMINAL  LAW. 

1.  Magistrate’s  Conviction  — 
Motion  to  Quash  — Adequate 
Remedy  by  Appeal — Right  to  Cer- 
tiorari Taken  away— Ontario  Sum- 
mary Convictions  Act,  sec.  10  (1), 
(3) — Criminal  Code,  sec.  1122 — 
Appeal  Actually  Launched  but 
Quashed  for  Default  of  Security — 
Affidavits  in  Answer  to  Motion  to 
Quash  — Inadmissibility.]—  A 
motion  to  quash  a conviction  of 
the  defendants  by  a magistrate 
for  trespass  to  land,  in  contra- 
vention of  the  Petty  Trespass 
Act,  was  dismissed  upon  the 
ground  that  the  defendant  had  an 
adequate  remedy  by  appeal  under 
sec.  10  (1)  of  the  Ontario  Sum- 
mary Convictions  Act,  R.S.O. 
1914,  ch.  90;  and,  therefore,  by 
virtue  of  sub-sec.  (3)  of  that 
section,  and  of  sec.  1122  of  the 
Criminal  Code,  R.S.C.  1906,  ch. 
146,  the  right  to  certiorari  was 
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CRIMINAL  LAW — (Continued) . 
taken  away. — The  defendants 
had  in  fact  appealed  from  the 
conviction,  but  their  appeal  was 
quashed  because  security  was  not 
given;  and,  as  it  was  their  own 
fault  that  they  did  not,  by  per- 
fecting their  security,  avail  them- 
selves of  the  right  of  appeal, 
they  were  not  in  a position  to 
move  to  quash. — Semble,  that 
affidavits  intended  to  cover  and 
answer  the  objections  to  the  con- 
viction set  out  in  the  notice  of 
motion  to  quash,  were  inad- 
missible. Rex  v.  Chappus,  576. 

2.  Theft — Summary  Trial  by 
Police  Magistrate — Conviction  — 
Motion  to  Quash — Refusal — Ap- 
peal— Jurisdiction  — Criminal 
Code , secs.  777  (5),  797,  1013.] — 
The  summary  convictions  pro- 
visions of  the  Criminal  Code  do 
not  apply  to  a prosecution  under 
sec.  777  (5)  of  the  Criminal  Code, 
as  found  in  8 & 9 Edw.  VII.  ch. 
9.— It  is  only  where  the  trial  has 
taken  place  before  two  magis- 
trates that  an  appeal  lies  in  the 
same  manner  as  from  a summary 
conviction  under  Part  XV. : see 
sec.  797  of  the  Code,  as  enacted 
by  3 & 4 Geo.  V.  ch.  13. — The 
only  appeal  which  lies  from  a 
conviction  by  a Police  Magis- 
trate for  theft,  upon  a summary 
trial  under  sec.  777  (5),  is  that 
given  by  sec.  1013  of  the  Code. — 
Where  a Judge  in  Chambers 
heard  and  dismissed  a motion  to 
quash  such  a conviction,  the 
appellate  Court  held , that  the 
motion  and  an  appeal  from  the 
order  dismissing  it  were  mis- 
conceived, and  quashed  the  ap- 
peal. Rex  . Sinclair,  149. 


CRIMINAL  LAW—  (Continued). 

3.  Trial  for  Conspiracy — Evi- 
dence— Depositions  of  Witnesses 
at  Former  Trial — Authentication 
— Criminal  Code,  sec.  999 — Time 
for  Signing  by  Judge — Injustice 
to  Accused — Same  Judge  Pre- 
siding at  both  Trials — Judge’s 
Charge  — - Misdirection  or  Non- 
direction— Code,  sec.  1019 — Sub- 
stantial Wrong  or  Miscarriage.] — 
Under  sec.  999  of  the  Criminal 
Code,  the  evidence  of  a witness 
at  a former  trial,  if  otherwise 
properly  admissible,  may  be  ad- 
mitted upon  the  trial  of  an  ac- 
cused person  for  a criminal 
offence,  upon  autheatication  of 
the  stenographer’s  transcript  of 
it  by  the  Judge  who  presided  at 
the  former  trial,  although  not  so 
authenticated  at  the  time  when 
or  immediately  after  it  was  taken, 
and  not  until  after  objection  to 
the  receipt  of  it  was  made  at  the 
second  trial. — The  accused,  in- 
dicted for  conspiring  with  G.  to 
prosecute  S . f or  an  alleged  off  ence , 
was  found  guilty  after  trial  by 
a Judge  and  jury  (G.  being  the 
principal  witness  for  the  Crown) ; 
and  it  was  held,  upon  a case 
reserved,  that  there  should  not 
be  a new  trial  on  the  ground  of 
misdirection  or  nondirection  in 
the  Judge’s  charge  to  the  jury. — 
Review  of  the  authorities,  and 
rules  established  thereby.  Rex 
v.  Baugh,  559. 

See  Canada  Temperance  Act 
— Justice  of  the  Peace — Ont- 
ario Temperance  Act. 

CUSTOMER. 

I See  Banks  and  Banking,  1,2. 
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DAMAGES. 

See  Banks  and  Banking,  1 — 
Libel,  1 — Master  and  Servant 
— Trial,  1. 


DEATH. 

See  Execution,  1 — Insur- 
ance, 2,  3,  4. 


DEBENTURES. 

See  Assessment  and  Taxes  2. 


DEDICATION. 

See  Municipal  Corporations, 

5.  

DEED. 

1.  Conveyance  of  Land — Agree- 
ment to  Maintain  Grantor — Cov- 
enant— Breach  — Condition  — 
Forfeiture  — Relief  against  — - 
Right  of  Entry  — Evidence  — 
Waiver. \ — An  aged  widow,  own- 
ing land  with  a house  upon  it, 
made  an  arrangement  with  the 
plaintiff  to  convey  the  land  to 
him,  subject  to  a life  estate  in 
her;  he  and  his  wife  to  live  with 
the  widow  in  the  house  and 
maintain  her  for  her  life. — She 
conveyed  the  land  to  him  in  fee, 
subject  to  a life  estate  in  herself; 
and  he  covenanted  for  her 
maintenance,  payment  of  debts, 
and  other  things,  and  further 
that,  if  any  default  should  be 
made  in  any  of  the  covenants 
contained  in  that  instrument, 
the  conveyance  of  the  land  should 
become  null  and  void  and  the 
property  should  revert  to  the 
grantor: — Held,  the  widow  hav- 
ing conveyed  to  the  defendant 
that  the  plaintiff  had  failed  to 
comply  with  the  terms  of  his 
covenant  for  maintenance,  but 
that  the  widow  had  waived 
performance  of  it,  and  there  was 
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DEED — ( Continued ) . 
no  forfeiture  during  her  life,  and 
no  entry  by  her,  because  her 
possession  was  by  virtue  of  her 
life  estate. — On  the  death  of  the 
widow,  the  defendant,  by  virtue 
of  her  deed,  took  possession;  the 
deed  operated  upon  the  possi- 
bility of  reverter  and  the  right 
of  entry;  and  the  taking  of  pos- 
session afforded  an  excuse  for  the 
non-payment  by  the  plaintiff  of 
the  debts  of  the  widow,  which  he 
had  covenanted  to  pay  at  her 
decease. — The  defendant’s  coven- 
ant as  to  default  was  not  a con- 
dition in  the  strict  sense  of  the 
term;  and,  if  a condition,  was 
dependent  upon  a breach  of 
covenant:  if  there  was  any  tech- 
nical breach,  the  Court  could 
relieve  against  the  forfeiture 
resulting  therefrom. — The  breach 
(if  any)  did  not  ipso  facto  avoid 
the  estate,  but  only  made  it 
liable  to  be  avoided  by  the  entry 
of  the  person  entitled  to  the 
possibility  of  reverter.- — And,  in 
the  result,  the  plaintiff’s  title 
prevailed.  Burdick  v.  Stathan, 
227. 

2.  Conveyance  of  Land  in  Con- 
templation of  Marriage— Grant  to 
Trustee  to  Uses  of  Wife — u His 
Heirs  and  Assigns  for  ever ” — 
Habendum — Separate  Use  of  Wife 
— Operation  of  Statute  of  Uses— 
Title  to  Land— Vendors  and  Pur- 
chasers Act.] — By  a deed  exe- 
cuted in  1886,  in  contemplation 
of  marriage,  the  grantor  con- 
veyed land  to  T.,  “his  heirs  and 
assigns  for  ever,”  to  have  and 
to  hold  unto  T.,  his  heirs  and 
assigns,  unto  and  to  the  use  of 


XXXVIII.] 


INDEX. 


675 


DEED — ■( Continued ) . 
the  grantor,  his  heirs  and  assigns, 
until  the  solemnisation  of  the 
intended  marriage,  and  there- 
after to  the  uses  of  the  intended 
wife,  her  heirs  and  assigns,  for 
her  own  sole  and  separate  use 
and  benefit  for  ever. — The  mar- 
riage was  solemnised,  and  the 
wife  went  into  and  remained  in 
possession  of  the  land : — Held, 
notwithstanding  the  form  of  the 
deed,  that  the  wife  had  a good 
title  in  fee  simple  to  the  land.— 
Operation  of  the  Statute  of  Uses 
explained. — Langlois  v.  Lesper- 
ance  (1892),  22  O.R.  682,  dis- 
tinguished. Re  Bayliss  and 
Balfe,  437. 

See  Husband  and  Wife,  2,  3. 

DEFAMATION. 

See  Libel. 


DEMAND. 

See  Schools. 


DEPOSITIONS. 

See  Criminal  Law,  3. 

DEPOSITS. 

See  Banks  and  Banking,  3. 


DEVOLUTION  OF  ESTATES 
ACT. 

See  Partition. 


DIRECTORS. 

See  Company,  2. 

DISCOVERY. 

Examination  in  Ontario  of 
Party  Resident  out  of  Ontario — De- 
fendant by  Counterclaim — Rules 
328,  329,  345  (2) — Examination 
Confined  to  Counterclaim — Person 
for  whose  Benefit  Action  Brought 


DISCOVERY — ( Continued ) . 
—Assignor  of  Chose  in  Action.] — 
An  order  for  the  examination  in 
Ontario  of  a person  resident  out 
of  Ontario  who  was  not  a party 
to  the  action,  but  made  a defend- 
ant by  counterclaim,  was  varied 
so  as  to  confine  it  to  examina- 
tion for  discovery  as  to  the 
counterclaim. — The  only  cases 
in  which  an  examination'  for 
discovery  of  a person  resident 
out  of  Ontario  may  be  had  are 
those  specifically  provided  for 
by  Rules  328  and  329. — Exami- 
nation for  discovery  of  a person 
for  whose  benefit  an  action  is 
brought  and  of  the  assignor  of  a 
chose  in  action  can  be  had  only 
when  the  person  is  in  Ontario 
and  can  be  served  with  a sub- 
poena: Rule  345  (2). — Perrins 
Limited  v.  Algoma  Tube  Works 
Limited  (1904),  8 Q.L.R.  634 
referred  to.  Stockbridge  v.  Mc- 
Martin,  95. 

DISCRETION. 

See  Company,  3 — Constitu- 
tional Law — Municipal  Cor- 
porations, 3. 

DISEASE. 

See  Negligence,  1. 

DISTRESS. 

See  Landlord  and  Tenant. 


DIVIDENDS. 

See  Company,  2. 


DIVISION  COURTS. 

Increased  Jurisdiction — Divi- 
sion Courts  Act,  R.S.O.  1914, 
ch.  63,  sec.  62 — Ascertainment  of 
Amount  Claimed — Necessity  for 
Extrinsic  Evidence — Lease — Ac- 
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DIVISION  COURTS — (Contd) 
tion  for  Rent  — Liability  of 
Guarantor — Appeal  on  Question 
of  Jurisdiction- — Dismissal  of  Ac- 
tion— Costs.] — By  sec.  62  of  the 
Division  Courts  Act,  R.S.0. 1914, 
ch.  63,  a Division  Court  has 
jurisdiction  in  an  action  for  the 
recovery  of  a money  demand 
where  the  amount  claimed  does 
not  exceed  $200,  and  the  amount 
claimed  is  ascertained  by  the 
signature  of  the  defendant;  but 
‘ ‘ an  amount  shall  not  be  deemed 
to  be  so  ascertained  where  it  is 
necessary  for  the  plaintiff  to  give 
other  and  extrinsic  evidence  be- 
yond the  production  of  a docu- 
ment and  proof  of  the  signature 
to  it.’7 — An  action  was  brought 
in  a Division  Court  by  the  lessor 
of  land  against  the  lessee  under  a 
written  lease,  and  the  lessee’s 
father,  both  of  whom  had  signed 
the  lease,  the  father  covenanting 
to  pay  the  rent  in  case  the  son 
made  “ default  in  payment  of 
same  when  due  and  payable,” 
to  recover  $200,  a year’s  rent: — 
Held  (Meredith,  C.J.C.P.,  dis- 
senting), that  the  Division  Court 
had  no  jurisdiction  in  respect  of 
the  claim  against  the  father;  the 
plaintiff  must  prove  that  the 
condition  upon  which  the  liabil- 
ity of  the  guarantor  was  based 
had  been  fulfilled;  he  could  not 
do  that  by  producing  the  docu- 
ment; he  must  “give  other  and 
extrinsic  evidence.” — Where  a 
defendant’s  appeal  succeeds  on 
the  ground  that  the  Court  whose 
judgment  is  appealed  from  has 
no  jurisdiction,  the  appeal  should 
be  allowed  with  costs  and  the 
action  be  dismissed  with  costs. — 
Ostrom  v.  Benjamin  (1894),  21 


DIVISION  COURTS — {Contd.) 
A.R.  467,  and  Workman  Clark  & 
Co.  Limited  v.  Lloyd  Brazileho, 
[1908]  1 K.B.  968,  referred  to  by 
the  dissenting  member  of  the 
Court.  Walsh  v.  Webb,  457. 


DIVORCE. 

See  Husband  and  Wife,  1,  3. 


DOG. 

See  Negligence,  2. 

DOMICILE. 

See  Husband  and  Wife,  1. 

DOWER. 

See  Mortgage,  2 — Partition. 


ELECTRIC  LIGHT  COMPANY. 

See  Contract,  1. 

ELECTRICAL  POWER. 

See  Constitutional  Lawl 


ENTRIES  IN  BOOKS. 

See  Vendor  and  Purchaser. 


ESTOPPEL. 

See  Banks  and  Banking,  2 — 
Contract,  1,  2 — Insurance,  1. 


EVIDENCE. 

See  Appeal,  3 — Assessment 
and  Taxes,  1 — Canada  Tem- 
perance Act — Criminal  Law, 
1,  3 — Deed,  1 — Discovery  — 
Division  Courts  — Highway — 
Husband  and  Wife,  2 — Insur- 
ance, 1, 4 — Judgment,  1 — Libel, 
2 — Mortgage,  2 — Motor  Ve- 
hicles Act — Municipal  Cor- 
porations, 1,  5 — Negligence, 
1 — Nuisance  — Ontario  Tem- 
perance Act,  3,  4 — Promissory 
N ote — Street  Railway,  2 — 
Trial,  1,  2 — Vendor  and  Pur- 
chaser. 
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EXAMINATION  OF  PARTIES, 

See  Discovery. 


EXECUTION. 

1 . Sale  of  Land  by  Sheriff  under 
Writ  Renewed  upon  Proecipe  after 
Death  of  Execution-plaintiff  — 
Validity  of  Sale — Necessity  for 
Revivor  of  Action  or  Leave  of 
Court — Rules  300, 566.] — In  June, 
1910,  a writ  of  fi.  fa.,  issued  upon 
a judgment  recovered  in  the 
same  month,  was  placed  in  the 
hands  of  a sheriff  to  be  enforced. 
In  October,  1911,  the  execu- 
tion creditor  died;  his  will  was 
proved  in  the  following  month. — 
In  June,  1913 — the  action  not 
having  been  revived — the  writ 
of  fi.  fa.  was  renewed,  without 
any  order  or  leave  obtained,  and 
the  interest  of  the  execution 
debtor  in  certain  land  was  sold 
by  the  sheriff  in  December,  1914. 
In  October,  1910,  while  the 
writ  was  in  the  hands  of  the 
sheriff,  the  execution  debtor  con- 
veyed his  interest  in  the  land  to 
the  plaintiff,  who  brought  this 
action  against  the  sheriff  and  the 
purchaser  to  have  it  declared 
that  the  sale  was  void,  and  that 
the  plaintiff  was  entitled  to  the 
land  free  from  any  claim  on  the 
part  of  the  purchaser: — Held 
(Meredith,  C.J.C.P.,  dissent- 
ing) , that  the  writ  did  not  become 
inoperative,  nor  was  the  sale 
invalid  because  the  action  had 
not  been  revived  in  the  name  of 
the  executors  nor  because  leave 
had  not  been  obtained  to  renew 
the  writ. — The  execution  credi- 
tor’s death  did  not  abate  the 
execution. — Thoroughgood’s  Case 
(1597),  Noy  73,  Cleve  v.  Veer 
(1637),  Cro.  Car.  457,  459,  Clerk] 


EXECUTION — {Continued) . 
v.  Withers  (1704),  1 Salk.  322, 
323,  and  Ellis  v.  Griffith  (1846), 
16  M.  & W.  106,  followed.— The 
renewal  of  a writ  is  a mere 
ministerial  act  of  the  officer  of 
the  Court  (. Poucher  v.  Wilkins 
(1915),  33  O.L.R.  125,  and  Doel 
v.  Kerr  (1915),  34  O.L.R.  251); 
and,  even  if  irregular,  the  irregu- 
larity would  not  vitiate  the 
execution  so  as  to  enable  a 
stranger  to  the  record  to  attack 
the  sale. — Rules  300  and  566 
considered. — Chambers  v.  Kitchen 
(1894-5),  16  P.R.  219,  17  P.R,  3, 
distinguished.  Mahaffy  v.  Bas- 
tedo,  192. 

2.  Seizure  and  Sale  by  Sheriff 
of  Company-share — Writ  Effec- 
tive only  from  Date  of  Seizure — 
Prior  Unrecorded  Transfer  — 
Bona  F ides— True  Interest  of 
Execution  Debtor  alone  Exigible — 
Execution  Act,  R.S.O.  1914,  ch. 
80,  sec.  10 — Companies  Act,  R.S. 
O.  1914,  ch.  178,  sec.  60.]— An 
execution  creditor  can  take  under 
his  writ  only  the  true  interest  of 
his  execution  debtor,  and  this 
applies  to  cut  down  the  apparent 
to  the  true  title  in  the  case  of 
shares  of  the  capital  stock  of  a 
company — the  true  interest  alone 
is  exigible. — Morton  v.  Cowan 
(1894),  25  O.R.  529,  followed. — 
The  rights  of  a bond  fide  pur- 
chaser without  notice  of  the 
writ  being  in  the  sheriff’s  hands 
for  execution  are  protected  by 
sec.  10  of  the  Execution  Act, 
R.S.O.  1914,  ch.  80. — Shares 
being  by  statute  made  exigible, 
the  writ  binds  them  only  from 
the  time  of  actual  or  construc- 
tive seizure. — Hatch  v.  Rowland 
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EXECUTION — (Continued) . 
(1870),  5 P.R.  223,  approved. — 
Although  a transfer  of  shares 
must  be  duly  recorded  to  com- 
plete the  title,  any  unrecorded 
dealing  is  not  void,  but  is  valid 
as  “ exhibiting  the  rights  of  the 
parties . thereto  towards  each 
other:’7  Companies  Act,  R.S.O. 
1914,  ch.  178,  sec.  60. — An  un- 
recorded transfer  of  a share, 
prior  in  time  to  the  seizure  by 
the  sheriff  of  the  share  under  a 
writ  against  the  transferor,  which 
was  in  the  sheriff’s  hands  before 
the  transfer,  was  held  to  give  the 
transferee  the  title  to  the  share, 
as  against  the  purchaser  at  the 
sheriff’s  sale  under  the  execu- 
tion, subject  to  proof  of  the  bona 
fides  of  the  transfer.  Re  Mont- 
gomery arid  Wrights  Limited , 335. 

See  Appeal,  2 — Costs,  3. 


EXECUTORS. 

Compensation  for  Services  — 
Quantum  — Appeal — Commis- 
sion on  Receipts — Allowance  for 
Carrying  on  and  Managing  Busi- 
ness of  Testator  until  Sold — 
Solicitor-executor  — Professional 
Services  — Trustee  Act,  R.S.O. 
1914,  ch.  121,  sec.  67.] — Executors 
and  trustees  have  a right  to  be 
paid  for  their  services  and  gener- 
ally by  a percentage  on  the 
receipts:  Trustee  Act,  R.S.O. 
1914,  ch.  121,  sec.  67. — Where 
there  is  no  error  in  principle,  the 
Court  is,  on  appeal,  loath  to 
interfere  as  to  the  quantum  of 
the  allowance  made  to  executors, 
even  though  it  seems  that  it  is 
more  liberal  than  the  appellate 
Court  would  in  the  first  instance 
have  given:  McDonald  v.  David- 
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EXECUTORS — ( Continued ). 
son  (1881),  6 A.R.  320.— Where 
the  executors  (the  widow  and  the 
solicitor)  of  a retail  liquor  seller 
carried  on  his  business  for  three 
years  after  his  decease,  paid  his 
debts,  and  sold  the  business  for 
a large  sum,  so  that  the  value  of 
the  estate  was  increased  from 
$26,237  to  $230,126,  an  allowance 
of  $4,650.62  to  the  executors, 
both  of  whom  rendered  valuable 
services  during  the  three  years, 
was  confirmed. — Thompson  v. 
Freeman  (1868),  15  Gr.  384, 
followed. — In  estimating  the 
value  of  the  executors’  services, 
legal  business  done  and  advice 
given  by  the  solicitor-executor, 
for  which,  but  for  his  position, 
he  might  have  made  professional 
charges,  were  properly  taken 
into  account:  sec.  67  (4) 'of  the 
Trustee  Act. — Though  the  cash 
receipts  from  the  business  did 
not  actually  pass  through  the 
hands  of  the  solicitor-executor, 
the  widow  being  empowered  by 
the  will  to  receive  all  moneys,  he 
rendered  such  advice  and  assist- 
ance in  the  disposal  of  these 
moneys  as  entitled  him  to  a 
commission  for  his  services  in 
respect  of  them.  Re  Smith,  67. 

See  Vendor  and  Purchaser. 

EXEMPTION. 

See  Motor  Vehicles  Act. 

EXPROPRIATION. 

See  Municipal  Corporations, 
1,  2 — Railway,  1. 


FACTORY. 

See  Negligence,  1. 
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FAIR  COMMENT. 

See  Libel,  2. 

FATAL  ACCIDENTS  ACT. 

See  Costs,  2. 

FIDUCIARY  AGENT. 

See  Appeal,  3. 


FIERI  FACIAS. 

See  Execution. 


FIRE  INSURANCE. 

See  Insurance,  1. 

FOREIGN  DIVORCE. 

See  Husband  and  Wife,  1. 

FOREIGN  JUDGMENT. 

See  Railway,  3. 

FORFEITURE. 

See  Deed,  1 — Infant. 

FORGERY. 

See  Banks  and  Banking,  2. 

FRANCHISE. 

See  Street  Railway,  1. 


FRAUD. 

See  Banks  and  Banking,  2 — 
Husband  and  Wife,  1. 

FRAUDULENT  DEBTORS 
ARREST  ACT. 

See  Arrest. 


FUTURE  RIGHTS. 

See  Company,  3. 

GROSS  NEGLIGENCE. 

See  Highway. 

GUARANTY. 

See  Company,  1 — - Division 
Courts. 


HABENDUM. 

See  Deed,  2. 


HIGHWAY. 

1.  Nonrepair  — Sidewalk  in 
City  Street  — Depression — Snow 
and  Ice — Dangerous  Spot — Exist- 
ence for  three  Years — 11  Gross  Neg- 
ligence”— Injury  to  Person  — 
Proximate  Cause  — Absence  of 
Contributory  N eg  lige  nee — W eather 
Conditions — Notice  of  Claim  and 
Injury — Omission  of  Date  of  In- 
jury— Mistake  as  to  Exact  Place 
— Absence  of  Prejudice — Muni- 
cipal Act,  R.S.O.  1914,  ch.  192, 
sec . 460  (1),  (3),  (4).]— The 
purpose  of  the  notice  in  writing 
of  the  claim  and  of  the  injury 
complained  of  required  by  sub- 
sec. 4 of  sec.  460  of  the  Municipal 
Act,  R.S.O.  19JL4,  ch.  192,  to  be 
given  to  a municipal  corporation 
before  action  is  brought  to  re- 
cover the  damages  mentioned  in 
sub-sec.  1,  is  that  the  corpora- 
tion shall  have  a fair  opportunity 
for  investigation  of  the  claim* 
and  a notice  which  did  not  state 
the  day  on  which  the  injury  was 
sustained,  and,  in  stating  the 
place,  specified  the  south  instead 
of  the  north  side  of  the  street, 
was  held  sufficient,  in  the  absence 
of  anything  to  shew  that  the 
corporation  (the  defendants) 
were  prejudiced  or  misled  by  the 
omission  and  mistake . — The 
plaintiff  was  injured  by  a fall 
upon  a sidewalk  in  a city  street, 
at  a place  where  the  walk  had 
either  been  so  constructed,  or 
was  allowed  through  disrepair 
to  become,  lower  than  the  ground 
beside  it,  with  the  result  that  it 
became  a dangerous  spot,  in  the 
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HIGHWAY — ( Continued) . 
nature  of  a trap,  and  the  walk 
had  been  left  in  that  state  of 
disrepair  for  three  years: — Held, 
that  the  defendants  were  guilty 
of  gross  negligence  which  was 
the  proximate  cause  of  the  plain- 
tiff’s injury;  and  that  she  was 
not,  upon  the  evidence,  guilty' 
of  contributory  negligence. — The 
term  “ gross  negligence,”  in  sub- 
sec. 3 of  sec.  460,  as  applied  to 
such  a case  as  this,  defined. — 
The  fact  that,  at  the  time  when 
the  plaintiff  sustained  her  injury, 
weather  conditions  had  made  all 
walks  slippery  and  more  or  less 
dangerous  could  not  relieve  the 
defendants  from  liability.  Kille- 
leagh  v.  City  of  Brantford,  35. 

2.  Nonrepair — Stairway  Used 
as  Approach  to  Foot-bridge  Con- 
necting City  Streets — “ Sidewalk  ” 
— Duty  of  City  Corporation  as  to 
Repair — Municipal  Act,  R.S.O. 
1914,  ch.  192,  sec.  460 — Snow  and 
Ice  — u Gross  Negligence” — Evi- 
dence— Climatic  Conditions — I n- 
jury  to  Person  Slipping  on  Stair- 
way— Liability  of  Corporation.] — 
The  duty  of  a municipal  corpora- 
tion, under  sec.  460  of  the  Muni- 
cipal Act  R.S.O.  1914,  ch.  192, 
is  to  keep  every  highway  and 
bridge  under  its  jurisdiction  in 
repair,  that  is,  in  a reasonably 
safe  condition,  sufficielft  for  the 
purposes  of  traffic  over  it;  and  a 
corporation  is  not  to  be  held 
liable  for  damages  sustained  by 
any  person  because  of  alleged 
default  in  respect  of  that  duty, 
except  upon  reasonable  proof  of 
damages  sustained  through  such 
default.  A highway  or  bridge 
may  be  out  of  repair,  and 
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damages  may  be  sustained,  with- 
out the  corporation  being  in 
default.  Reasonable  opportun- 
ity must  be  afforded  for  the  per- 
formance of  the  duty  imposed 
by  the  statute. — The  plaintiff 
sustained  injury  by  falling  when 
descending  the  unroofed  steps 
of  a foot-bridge,  owned  and 
cared  for  by  the  defendants,  and 
her  fall  was  caused  by  snow  or 
ice  then  covering  the  steps, 
which  had  been  cleared  by  the 
defendants’  servant  earlier  in  the 
same  day,  snow  having  fallen 
continuously  since  the  previous 
evening: — Held  (Lennox,  J., 
dissenting) , that  no  breach  of  the 
defendants’  duty  was  shewn. 
Palmer  v.  City  of  Toronto,  20. 

See  Municipal  Corporations, 
5 — Negligence,  2. 

HIGHWAY  CROSSING. 

See  Railway,  2. 


HOTEL. 

See  Assessment  and  Taxes,  3 
— Ontario  Temperance  Act,  2. 


HUSBAND  AND  WIFE. 

1.  Alimony — Validity -of  Mar- 
riage— Previous  Foreign  Divorce 
of  Wife — Validity  in  Ontario— 
Place  of  Marriage — Change  of 
Domicile — Bona  Fides — Domicile 
at  Time  of  Institution  of  Divorce 
Proceedings — Fraud  upon  Foreign 
Court  — Status  of  Husband  to 
Attack  Divorce — Proper  Exercise 
of  Jurisdiction  by  Foreign  Court 
— Right  to  Inquire  into — Interim 
Alimony  — Permanent  Alimony 
— Date  of  Commencement — Costs 
-r— Obligation  of  Husband  to  Pay 
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HUSBD.  & WIFE — {Continued) . 
Wife’s  Costs — “ Costs  as  between 
Solicitor  and  Client” — I ndemnity.] 
— The  domicile  of  the  married 
pair  at  the  time  when  the  ques- 
tion of  divorce  arises  is  the  test 
of  jurisdiction  to  dissolve  their 
marriage;  the  Court  of  the  bond 
fide  existing  domicile  has  juris- 
diction over  persons  originally 
domiciled  in  another  country  to 
undo  a marriage  solemnised  in 
that  other  country;  and  such  a 
divorce  will  be  recognised  by  the 
Courts  of  Ontario  even  if  granted 
for  a cause  which  would  not  be 
sufficient  to  obtain  a divorce  in 
England. — A divorce  granted  by 
a foreign  Court,  being  adjudg- 
ment affecting  the  status  of  the 
parties,  stands  upon  the  same 
footing  as  a judgment  in  rem, 
and  therefore  cannot  be  set 
aside  in  this  country,  even  on 
the  ground  of  fraud,  by  a person 
who  was  no  party  to  the  pro- 
ceedings in  which  the  judgment 
was  pronounced. — Bater  v.  Bater, 
[1906]  P.  209,  applied  and  fol- 
lowed.— Upon  the  evidence  in 
this  action  ,for  alimony,  it  was 
held,  that  the  plaintiff  and  her 
first  husband  had  in  1892  ac- 
quired a domicile  of  choice  in 
Illinois,  and  that  that  domicile 
was  not  changed  until  after  a 
decree  of  divorce  had  been  pro- 
nounced by  an  Illinois  Court. 
The  temporary  absence  in  Ont- 
ario of  the  married  pair,  without 
any  intention,  when  leaving,  of 
abandoning  the  Illinois  residence, 
did  not  defeat  the  jurisdiction. — 
The  defendant,  to  whom  the 
plaintiff  was  married  soon  after 
the  divorce,  could  not  indirectly 
attack  the  Illinois  decree,  to 


HUSBD.  & WIFE — {Continued) . 
which  he  was  no  party;  but, 
apart  from  that,  no  fraud  was 
practised  upon  the  Illinois  Court. 
— The  Ontario  Court  ought  not 
to  attempt  to  inquire  whether 
the  jurisdiction  has  been  properly 
exercised  by  the  foreign  Court. 
Pemberton  v.  Hughes , [1899]  1 
Ch.  781,  790,  applied  and  fol- 
lowed.— But,  if  the  inquiry  was 
open,  the  evidence  shewed  that 
the  Illinois  Court  had  jurisdic- 
tion.— The  plaintiff  was  held, 
entitled  to  a judgment  for  ali- 
mony. Interim  alimony  having 
been  ordered,  permanent  alimony 
ran  from  the  date  of  the  judg- 
ment.— The  plaintiff  was  awarded 
“ costs  as  between  solicitor  and 
client,’ 7 to  be  liberally  taxed  so 
as  to  afford  the  plaintiff  as  near 
an  approach  to  indemnity  for 
costs  properly  incurred  as  was 
practicable. — The  obligation  of 
the  husband  to  pay  his  wife’s 
costs  of  an  alimony  suit  explained. 
Cromarty  v.  Cromarty,  481. 

2.  Conveyance  of  Land  by  Hus- 
band to  Wife — Registration — Oral 
Agreement  that  Property  to  Be- 
come Wife’s  only  in  Event  of  her 
Surviving  her  Husband  — Pre- 
decease of  Wife — Issue  as  to 
Ownership  — Evidence  — Corrob- 
oration— Delivery  of  Deed — Con- 
dition as  to  Survival — Trust — 
Statute  of  Frauds — Improvidence.} 
— Land  was  conveyed  by  the 
plaintiff  to  his  wife,  by  a deed 
absolute  in  form,  which  was  duly 
registered  by  the  plaintiff  or  with 
his  approval.  The  plaintiff  re- 
tained in  his  possession  the  title 
deeds  and  the  duplicate  of  the 
registered  deed  to  his  wife.  A 
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HUSBD.  & WIFE — (Continued) . 
mortgage  of  the  land  was  after- 
wards executed  by  the  wife,  at 
the  instance  of  the  plaintiff,  who 
produced  the  duplicate  deed  for 
the  purpose  of  having  the  mort- 
gage prepared.  The  wife  died; 
and  the  plaintiff,  who  was,  and 
had  ever  since  been,  in  possession, 
asserted  ownership  of  the  land, 
notwithstanding  the  deed: — Held 
(Meredith,  C.J.C.P.,  dissent- 
ing) , that  the  deed  to  the  wife 
was  duly  delivered;  the  delivery 
was  not  conditional  on  the  wife 
surviving  the  plaintiff;  nor  did 
she,  upon  the  evidence,  hold  as 
trustee  for  him.;  nor  was  the 
transaction  void  for  improvi- 
dence.— Even  if  full  credit  were 
given  to  the  plaintiff’s  story  of 
an  agreement  between  himself 
and  his  wife  that  the  land  should 
be  conveyed  to  her  but  that  the 
conveyance  should  be  effective 
only  in  the  event  of  her  surviving 
him,  the  case  would  fail  for  lack 
of  corroboration;  but  the  story 
was,  in  the  circumstances,  in- 
credible. Anning  v.  Anning,  277. 

3.  Separation  Deed — Construc- 
tion— Allowance  to  Wife — Cesser 
— Act  “Entitling”  Husband  to 
Divorce — Adultery.] — By  a sep- 
aration deed  the  husband  coven- 
anted to  make  certain  payments 
to  the  wife;  but  “in  case  the  said 
marriage  should  at  any  time 
hereafter  be  dissolved  upon  the 
petition  of  the”  husband,  “or 
in  case  the”  wife  “shall  be 
guilty  of  any  act  which  would 
entitle  the”  husband  “to  obtain 
a dissolution  of  the  said  marriage 
. . . the  said  annual  payment 
and  allowance  shall  cease  and 


[vol. 

HUSBD.  & WIFE — (Continued) . 
determine  and  these  presents 
shall  become  void:” — Held,  that 
“entitled  to  dissolution  of  mar- 
riage’.’ and  “shall  commit  adul- 
tery” did  not  mean  the  same 
thing;  that  the  husband  was  not, 
by  reason  of  the  wife’s  adultery, 
“entitled”  to  obtain  a dissolu- 
tion of  the  marriage,  such  a dis- 
solution being  obtainable  only  .by 
an  Act  of  the  Parliament  of 
Canada;  and  that  the  wife  was 
entitled  to  recover.  Gordon  v. 
Gordon,  167. 

See  Deed,  2. 


HYDRO-ELECTRIC  POWER 
COMMISSION. 

See  Constitutional  Law. 


ILLEGALITY. 

See  Company,  2 — Municipal 
Corporations,  5. 

IMPROVIDENCE. 

See  Arrest — Husband  and 
Wife,  2. 


INDEMNITY. 

See  Husband  and  Wife,  1. 

INDIAN. 

Enforcement  of  Judgment 
against — Property  of  Resident  on 
Reserve— “ Person” — Indian  Act, 
R.S.C.  1906,  ch.  81,  secs.  2 (c), 
102.] — The  word  “person,”  as 
used  in  sec.  102  of  the  Indian 
Act,  R.S.C.  1906,  ch.  81,  is  not 
to  be  read  with  the  restricted 
meaning,  “an  individual  other 
than  an  Indian,”  given  in  sec. 
2 (c),  for  the  context  other- 
wise requires. — Where  judgment 
was  recovered  by  an  Indian 
against  an  Indian  upon  a promis- 
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INDIAN — ( Continued ) . 
sory  note  made  by  the  defendant 
Indian  to  a person  not  an  Indian, 
who  endorsed  and  transferred 
it  to  the  plaintiff  Indian,  it  was 
held,  that  the  la:ter  was  prevent- 
ed from  enforcing  his  judgment 
against  the  defendant  Indian  by 
seizure  and  sale  of  his  goods  and 
chattels  on  the  Reserve  upon 
which  he  resided.  Atkins  v. 
Davis,  548. 


INFANT. 

Contract  for  Purchase  of  Land 
— Provision  as  to  Default— For- 
feiture of  Payments  Made — Pre- 
judice of  Infant — Void  Contract — 
Right  to  Recover  Moneys  Paid.] — 
A contract  was  signed  by  the 
plaintiff,  when  a lad  of  18,  for 
the  purchase  of  land  from  the 
defendants  and  for  the  payment 
during  his  minority  of  the  pur- 
chase-money, with  a forfeiture 
clause,  under  which,  in  the 
event  of  default,  he  might  lose 
the  land  and  everything  he  had 
paid.  Under  the  contract  the 
plaintiff  did  not  get  possession 
nor  a selling  title  nor  a right  to 
specific  performance: — Held,  that 
the  contract  was  to  his  prejudice, 
and  so  not  merely  voidable  but 
void;  and  judgment  was  given 
in  his  favour  for  recovery  of 
the  payments  that  he  had  made 
during  his  minority  (Riddell,  J., 
dissenting). — Review  of  the 
authorities. — Beam  v.  Beatty 
(1902),  4 O.L.R.  554,  specially 
referred  to. — Corpe  v.  Overton 
(1833),  10  Bing.  252,  257,  North 
Western  R.W.  Co.  v.  McMichael 
(1850),  5 Ex.  114,  Wilson  v. 
Kearse  (1800),  Peake  Add.  Cas. 
196,  and  Short  v.  Field  (1915), 


INFANT — -( Continued ) . 

32  O.L.R.  395,  referred  to. 
Phillips  v.  Greater  Ottawa  Devel- 
opment Co.,  315. 

INFORMATION. 

See  Ontario  Temperance  Act, 
3. 


INJUNCTION. 

See  Contract,  2 — Municipal 
Corporations,  3. 

INSURANCE. 

1.  Fire  Insurance — Proofs  of 
Loss  — Waiver — Denial  of  Lia- 
bility —u  Insurance  Contract ” — 
Application  for  Insurance  for  12 
Months- -Interim  -Receipt  for  30 
Days  — Difference  in  Contract 
from  that  Applied  for  — Failure 
to  Point  out  — Insurance  Act , 
R.S.O.  1914,  ch.  183,  sec.  2 
(14),  sec.  194,  Condition  8 — 
Fire  Taking  Place  after  Expiry 
of  30  Days  — Evidence  — Es- 
toppel— Notice  of  Cancellation.] 
— In  an  action  to  recover  the 
plaintiffs’  loss  in  respect  of  pro- 
perty destroyed  by  fire,  alleged 
to  have  been  insured  by  the 
defendants,  it  was  held,  that 
it  was  not  open  to  the  defendants 
to  put  forward  the  non-delivery 
of  proofs  of  loss  as  a defence, 
because  they  denied  their  liability 
and  denied  that  they  had  insured 
the  property. — The  plaintiffs  ap- 
plied for  an  insurance  for  twelve 
months  from  the  date  of  the 
application;  the  defendants  de- 
livered an  interim  receipt,  by 
which  the  term  of  the  risk  was 
only  thirty  days  from  its  date; 
the  fire  occurred  on  the  day 
after  the  expiry  of  the  thirty, 
days: — Held,  that,  an  interim 
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INSURANCE — ( Continued ) . 
receipt  being,  by  sec.  2,  cl.  14, 
of  the  Insurance  Act,  R.S.O. 
1914,  ch.  183,  a “contract  of 
insurance,’7  and  the  defendants 
not  having  pointed  out  in  writing 
the  particulars  wherein  the  in- 
terim receipt  differed  from  the 
application,  it  must  be  deemed 
to  be  a policy  in  accordance  with 
the  terms  of  the  application : 
statutory  condition  8,  sec.  194; 
and,  therefore,  in  force  when  the 
fire  occurred.— Held,  also,  that 
the  defendants  were  estopped 
from  contending  that  the  policy 
(interim  receipt)  was  not  in 
force  at  the  time  of  the  fire. 
Beury  v.  Canada  National  Fire 
Insurance  Co.,  596. 

2.  Life  Insurance  — Contract 
between  City  Corporation  and 
Insurance  Company — Insurance 
of  Lives  of  Soldiers — Bond  Fide 
Residents  of  City  at  Time  of 
Declaration  of  War — Meaning  of 
“ Resident ” — Person  Living  in 
House  outside  of  City,  though 
Working  in  City  — Contract  — 
Priority — Issue  of  Policy  by  Mis- 
take.]— Arrangements  were  made 
by  the  defendant  city  corporation 
in  October,  1914,  with  the  de- 
fendant insurance  company,  to 
insure  the  lives  of  those  citizens 
of  Toronto  who  were  enrolled  in 
the  Canadian  overseas  contin- 
gent for  service  in  the  war.  L., 
the  plaintiff’s  husband,  was  so 
enrolled,  and  died  in  February, 
1916.  There  was  no  contract 
between  L.  and  the  defendants 
or  either  of  them;  but  a policy 
was  issued  upon  L.’s  life,  and 
his  widow  sued  to  recover  the 
amount  of  the  insurance,  which 
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IN  SURANCE — (Continued) . 
the  polic}^  made  payable  to  the 
city  corporation  upon  his  death: 
— Held,  that  the  insurance  effected 
by  the  city  corporation  with  the 
company  covered  the  lives  of  all 
members  of  the  Canadian  over- 
seas contingent  who  were  bond 
fide  residents  of  Toronto  at  the 
time  of  the  declaration  of  war, 
and  who  had  since  enlisted;  that 
the  name  of  L.  was  included  by 
mistake;  and  that  his  widow  had 
no  right  to  recover. — L.  was  not 
a bond  fide  resident  of  the  city 
at  the  time  of  the  declaration  of 
war;  for,  although  he  earned  his 
living  by  working  in  the  city, 
his  dwelling-house,  where  he  and 
his  wife  ate,  drank,  and  slept, 
was  outside  of  the  city,  and  had 
been  since  March,  1913,  .when 
they  moved  from  the  city. — 
Rex  v.  Inhabitants  of  North  Curry 
(1825),  4 B.  & C.  953,  959, 
followed.  Lancaster  v.  City  of 
Toronto,  374. 

3.  Life  Insurance — Default  in 
Payment  of  Third  Annual  Prem- 
ium at  Stipulated  Time — Condi- 
tions of  Policy — Construction  — 
Reinstatement  — “ Insurability ” — 
Tender  of  Premium — Proof  of 
Insurable  Interest  and  Good 
Health.] — A policy  of  life  insur- 
ance issued  by  the  defendants  in 
March,  1914,  provided  (condi- 
tion 5)  that  it  should  not  take 
effect  until  the  first  premium 
was  paid,  and  if  any  subsequent 
premium  was  not  paid  when  due 
the' policy’ should  cease,  “subject 
to  the  values  and  privileges  here- 
inafter described.”  Condition  14 
provided:  “Within  five  years 

after  default  in  payment  of 
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IN  SURAN  CE — ( Continued) . 
premium,  unless  a cash  surrender 
value  has  been  paid  for  the  policy 
or  the  extension  period  has 
expired,  or  if  this  policy  has  not 
been  surrendered,  it  may  be  re- 
instated upon  evidence  of  in- 
surability satisfactory  to  the 
company  and  by  payment  of 
arrears  of  premiums  with  interest 
. . .”  The  insured  paid  the 

first  and  second  annual  premiums, 
but  made  default  in  respect  of 
the  third.  Shortly  after  the 
expiry  of  the  days  of  grace,  the 
insured  furnished  the  insurers 
with  proof  that  he  was  in  good 
health,  to  which  proof  they  made 
no  objection,  and  tendered  the 
amount  of  the  premium: — Held, 
that  he  was  entitled  to  reinstate- 
ment under  condition  14;  all 
that  was  required  was  that  he 
should  pay  or  tender  the  over- 
due premium  with  interest  and 
furnish  proof  that  he  had  an 
insurable  interest  in  his  life  and 
was  in  good  health. — Meaning  of 
“insurability”  discussed.  Sussex 
v.  Mtna  Life  Assurance  Co.,  365. 

4.  Life  Insurance — Disappear- 
ance of  Insured — Presumption  of 
Death  — Evidence — Absence  and 
Silence — Inquiry  — Seven-year 
Period,  when  Commencing  — 
Action  upon  Policy — Costs — In- 
surance Act,  R.S.O.  1914,  ch. 
183,  sec.  165(5). — Where  there 
was  no  proof  of  the  death  of  a 
person  whose  life  was  insured  by 
the  defendants,  but  he  had  been 
absent  and  unheard  of  for  more 
than  seven  years,  his  death  was 
presumed,  and  judgment  given 
for  his  wife  in  an  action  upon  the 
insurance  policy,  although  no 


INSURANCE — (Continued) . 
inquiry  was  made  by  her  at  the 
time  of  his  disappearance,  except 
from  friends  of  her  husband  and 
lake  captains — he  having  been 
one  of  that  class. — Absence  and 
silence  are  to  be  taken  as  indicat- 
ing death  as  their  cause,  when 
there  is  nothing  in  the  circum- 
stances to  indicate  any  other 
reason  for  the  absence  or  silence. 
The  presumption  arises  only 
when  the  absence  and  silence 
continue  for  seven  years. — The 
presumption  is  not  conclusive; 
and  it  was  open  to  the  defendants 
in  this  case  to  make  any  inquiry 
or  institute  any  search  they  saw 
fit.  The  plaintiff,  having  made 
out  a prima  facie  case,  which 
had  not  been  answered  by  the 
defendants,  was  entitled  to  re- 
cover. — “The  seven  years” 
means  the  seven  years  immed- 
iately following  the  disappear- 
ance, not  the  seven  years  next 
before  the  commencement  of  the 
action. — Dicta  of  Clute  and 
Riddell,  JJ.,  in  Duffieldw  Mutual 
Life  Insurance  Co.  of  New  York 
(1914),  32  O.L.R.  299,  dissented 
from.— -Nepean  v.  Doe  d.  Knight 
(1837),  2 M.  & W.  894,  followed. 
— No  costs  of  the  action  were 
allowed,  as  the  sufficiency  of  the 
proof  of  death  might  have  been 
determined  in  a summary  way 
under  sec.  165(5)  of  the  Insur- 
ance Act,  R.S.O.  1914,  ch.  183. 
Olsson  v.  Ancient  Order  of  United 
Workmen,  268. 


INTEREST. 

See  Municifal  Corporations, 

2.  

INTERIM  ALIMONY. 

See  Husband  and  Wife,  1. 


45 — 38  o.l.r. 
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INTOXICATING  LIQUORS. 

See  Canada  Temperance  Act 
—Ontario  Temperance  Act. 

ISSUE. 

See  Partition. 

JUDGMENT. 

1.  Application  to  Open  up — 
Rule  523 — Evidence  — Witness 
Discrediting  herself  — Seduction 
—Resemblance  of  Child  to  Person 
other  than  Defendant — Admissi- 
bility — Affidavits — Weight  of 
Testimony.] — The  evidence  of  one 
who  impeaches  his  own  veracity 
is  to  be  received  with  the  most 
scrupulous  jealousy. — Merchants 
Bank  v.  Monteith  (1885),  10 
P.R.  467,  475,  and  Rushton  v. 
Grand  Trunk  R.W.  Co.  (1903), 
6 O.L.R.  425,  referred  to. — 
In  an  action  for  seduction,  a 
verdict  and  judgment  were  given 
for  the  plaintiffs,  whose  adopted 
daughter  was  the  girl  seduced. 
This  was  based  on  the  testimony 
of  the  girl,  who  afterwards  dis- 
credited her  own  ►testimony  at 
the  trial,  and  by  affidavit  denied 
that  the  defendant  was  the  father 
of  her  child,  ascribing  the  pater- 
nity to  the  male  plaintiff.  The 
defendant’s  motion,  under  Rule 
523,  to  open  up  the  judgment,  on 
the  grounds 'of  fraud,  surprise, 
and  the  discovery  of  new  evi- 
dence, was  dismissed. — Semble, 
that  no  Court  wTould  open  up  a 
judgment  on  the  ground  that  the 
child  of  a girl  seduced  resembled 
some  one  other  than  the  defend- 
ant wdio  had  been  found  guilty. — 
Bagot  v.  Bagot  (1878-9),  1 L.R. 
Ir.  308,  5 L.R.  Ir.  72,  considered. 
Baldwin  v.  Hester,  172. 
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2.  Declaration  of  Right  to  Per- 
centage of  Royalties — Subsequent 
Order  Directing  Account  of  Royal- 
ties Received  since  Judgment — 
Jurisdiction  — Rules  65,  523 — 
Merits.] — In  an  action  to  enforce 
the  plaintiff’s  rights  in  respect  to 
an  agreement  with  the  defendant 
for  an  interest  in  the  proceeds  of 
sale  of  a patent  for  an  invention, 
the  plaintiff  recovered  judgment 
for  a sum  of  money  and  a de- 
claration that  he  was  entitled  to 
a percentage  of  all  royalties 
thereafter  received  by  the  defend- 
ant from  the  purchaser  of  the 
patent. — An  order  made  a year 
and  a half  after  this  judgment, 
upon  a motion  by  the  plaintiff, 
in  the  action,  for  a receiver  and 
an  account,  directing  that  an 
account  should  be  taken  of  the 
royalties  received  by  the  defend- 
ant and  the  moneys  paid  by  the 
defendant  to  the  plaintiff  since 
the  date  of  the  judgment,  and 
reserving  further  directions  and 
costs,  was  set  aside  upon  appeal. 
— Held , by  the  majority  of  the 
Court,  that  no  order  as  to  matters 
arising  subsequent  to  the  judg- 
ment could  be  made. — Rules  65 
and  523  considered. — Witham  v. 
Vane,  [1884]  W.N.  98,  and  Stew- 
arty.  Henderson  (1914),  30  O.L.R. 
447,  followed. — Meyers  v.  Hamil- 
ton Provident  and  Loan  Society 
(1892),  15  P.R.  -39,  so  far  as 
inconsistent  with  this  decision, 
overruled.  Hoffman  v.  McCloy, 
446. 

See  Indian — Railway,  3. 

JUDICIAL  COMMITTEE. 

See  Appeal,  2,  3. 
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JUDICIAL  DECISIONS 
(EFFECT  OF). 

See  Arbitration  and  Award. 


JURISDICTION. 

See  Appeal,  2 — Canada  Tem- 
perance Act — Costs,  1 — Crim- 
inal Law,  2 — Division  Courts 
— Husband  and  Wife,  1 — Judg- 
ment, 2 — Municipal  Corpora- 
tions, 7 — Ontario  Temperance 
Act,  2,  3. 

JURY. 

See  Libel,  1 — Motor  Ve- 
hicles Act — Negligence,  1 — 
Railway,  2 — Trial,  1,  2. 


JUSTICE  OF  THE  PEACE. 

Conviction  — Order  Quashing — 
Protection  of  Justice  — Forum — 
Right  of  Appeal — Qualified  Pro- 
tection— Malice  and  Want  of  Reas- 
onable and  Probable  Cause  — 
Public  Authorities  Protection  Act, 
R.S.O.  1914,  ch.  89,  secs.  3,  4,  8— 
Judicature  Act,  R.S.O.  1914,  ch. 
56,  secs.  26,  63.] — An  appeal  lies 
(Judicature  Act,’  R.S.O.  1914, 
ch.  56,  sec.  26)  from  an  order  of  a 
Judge,  under  sec.  8 of  the  Public 
Authorities  Protection  Act,  R.S. 
0.  1914,  ch.  89,  providing  that 
no  action  shall  be  brought  against 
the  Justice  of  the  Peace  who 
made  a conviction  which  has 
been  quashed. — Semble,  that,  in 
strict  practice,  although  an  order 
quashing  a Justice’s  conviction 
is  made  in  Chambers  (Judicature 
Act,  sec.  63),  the  protecting  order 
should  be  made  in  Court. — In 
the  circumstances,  it  was  held, 
that  an  order  protecting  to  some 
extent  the  Justice  whose  convic- 
tion was  quashed  was  proper,  but 
the  protection  should  not  have 


JUS.  OF  THE  P —{Continued). 
been  extended  to  things  done 
maliciously  and  without  reason- 
able and  probable  cause.  Re 
Lascelle  and  Wholehan,  119. 

See  Ontario  Temperance  Act, 
2,  3. 

LACHES. 

See  Partition. 

LANDLORD  AND  TENANT. 

Lease  — Rent  Payable  in  Ad- 
vance— Proviso  for  Fixing  of  New 
Rental  upon  Happening  of  Named 
Event  during  Term — Application 
to  Rent  Falling  Due  before  Event 
— Distress  — Apportionment  Act, 
R.S.O.  1914,  ch.  156 — Applica- 
tion of.]-^ In  the  lease  of  an  hotel 
property  for  a term,  of  ten  years 
from  the  1st  May,  1912,  the 
rent  was  made  payable  quarterly 
in  advance,  and  it  was  provided 
that  “if  . . . any  Act  . . . pre- 
venting the  sale  of  intoxicating 
liquors  over  the  bar  should  come 
into  force  . . . during  the 

currency  of  this  lease  the  rental 
to  be  paid  for  all  the  premises 
leased  shall  be  determined  by 
arbitrators  . . .”  On  the  27th 
April,  1916,  the  Ontario  Temper- 
ance Act,  1916,  6 Geo.  V.  ch.  50, 
was  passed;  it  came  into  force  on 
the  16th  Septem!  er,  1916;  ard 
the  effect  was  to  bring  into  opera- 
tion the  proviso  of  the  lease  just 
quoted: — Held,  that  the  proviso 
applied  only  to  rent  which  by  the 
terms  of  the  lease  should  become 
payable  after  the  happening  of 
the  event  mentioned,  and  that 
the  landlord  had  the  right  to 
require  payment  of  the  quarter’s 
rent  in  advance  which  fell  due 
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LANDLORD  & T. — ( Continued ). 
on  the  1st  August,  1916,  i.e., 
before  the  happening  of  the 
event,  and  (if  not  paid)  to  dis- 
train for  it  either  before  or  after 
the  happening  of  the  event. — 
Bickle  v.  Beatty  (1859),  17  U.C.R. 
465,  Mitchell  v.  McDuffy  (1880), 
31  U.C.C.P.  266,  and  Hessey  v. 
Quinn  (1910),  20  O.L.R.  442, 
distinguished. — Held , also,  that 
the  Apportionment  Act  does  not 
apply  to  rent  payable  in  advance. 
— Ellis  v.  Rowbotham,  [1900]  1 
Q.B.  740,  followed.  Re  Little  and 
Beattie,  551. 

See  Arbitration  and  Award. 


LEASE. 

See  Arbitration  and  Award 
— Division  Courts — Landlord 
and  Tenant. 


LEAVE  TO  APPEAL. 

See  Appeal — Company,  3. 

LEGISLATURE. 

See  Constitutional  Law. 

LIBEL. 

1.  Letter  to  Employer  of  Plain- 
tiff— Publication  by  Defendant  to 
Person  for  Purpose  of  Copying — 
Usual  Course  of  Business — Ne- 
cessity— Publication  to  Employer 
— Occasion  of  Qualified  Privilege 
— Excess  — Actual  Malice  — 
Verdict  of  Jury — Judge’s  Charge 
— Misdirection  or  N ondirection — 
No  Substantial  Wrong — Judica- 
ture Act,  sec.  28 — Damages — Ex- 
cessive Amount — Application  for 
New  Trial.]— A letter  sent  by  the 
defendant  to  M.,  the  employer 
of  the  plaintiff,  in  reference  to 
the  conduct  of  the  plaintiff  in 


[vol. 

LIBEL — ( Continued ) . 
certain  business  transactions  be- 
tween the  defendant  and  M.,  not 
relating  to  the  business  of  the 
bank  of  which  the  defendant  was 
manager,  which  letter  applied  to 
the  plaintiff  the  abusive  epithets 
set  out  in  the  former  report,  36 
O.L.R.  474,  was  drafted  by  the 
defendant  in  pencil — he  being  ill 
and  unable  to  use  pen  and  ink — 
and  was  given  by  him  to  O.,  the 
accountant  of  the  bank,  who 
copied  it  in  typewriting,  signed 
the  defendant’s  name  to  it,  and 
sent  it  to  M.: — Held,  that  the 
occasion  was  one  of  qualified 
privilege,  but  the  communication 
to  O.  was  not  within  the  privilege : 
it  was  not  within  the  usual 
course  of  any  business  that  the 
letter  was  typewritten  by  O.; 
nor  did  the  fact  that  the  defend- 
ant was  not  able  to  use  a pen 
make  any  difference;  there  was 
no  real  necessity  for  writing  the 
letter  in  ink  nor  for  using  the 
services  of  O.  Therefore,  the 
handing  of  the  letter  to  O.  was 
a publication  which  was  not 
protected. — Edmondson  v.  Birch 
A Co.  Limited  and  Horner,  [1907] 
1 K.B.  371,  distinguished. — Held, 
also,  that  the  question  of  damages 
was  peculiarly  one  for  the  jury; 
and  that  the  Court  should  not 
interfere,  on  the  ground  of  ex- 
cess, with  a verdict  for  the 
plaintiff  for  $5,000  damages. 
Quillinan  v.  Stuart,  623. 

2.  Newspaper  — Defence  of 
“ Fair  Comment” — Particulars — 
Trial — Failure  to  Prove  Facts 
Forming  Foundation  for  Com- 
ment— Admission  of  Evidence  not 
Justified,  by  Particulars  — New 


XXXVIII.] 


INDEX. 


689 


LIBEL — ( Continued ) . 

Trial — Leave  to  Amend.] — In  an 
action  for  libel,  in  which  “fair 
conlInent,,  is  pleaded,  the  defend- 
ant must  shew  that  the  facts 
upon  which  the  comment  wras 
based  wrere  truly  stated,  and 
that  the  comment  was  honestly 
and  fairly  made  upon  a matter  of 
public  interest. — Reviewr  of  the 
authorities. — In  this  case  (see 
the  report  in  36  O.L.R.  551), 
the  words  complained  of  were 
contained  in  an  article  in  the 
defendant’s  newspaper;  the  de- 
fendant pleaded  “fair  comment;” 
and  an  order  was  made  and 
complied  with  for  the  delivery 
of  particulars  under  that  defence 
(see  8 O.W.N.  508).  At  the 
trial,  the  jury  found  a general 
verdict  for  the  defendant;  and 
the  plaintiff  moved  for  a new 
trial  upon  the.  grounds:  (1)  that 
the  defendant  had  failed  to  prove 
the  truth  of  the  allegations  upon 
which  the  alleged  “fair  com- 
ment” was  based;  and  (2)  that 
evidence  had  been  admitted  on 
behalf  of  the  defendant  which 
was  neither,  justified  by  the 
particulars  nor  otherwise: — Held, 
that  there  must  be  a new  trial 
upon  both  grounds  (Clute,  J., 
dissenting  as  to  the  firs"  ground), 
with  leave  to  both  parties  to 
amend  the  pleadings  and  par- 
ticulars. Augustine  Automatic 
Rotary  Engine  Co.  of  Canada 
Limitedv.  Saturday  Night  Limited, 

609.  

LICENSEE. 

See  Ontario  Temperance  Act, 

2.  

LIEN. 

See  Mechanics’  Liens. 


LIEUTENANT-GOVERNOR 
IN  COUNCIL. 

See  Constitutional  Law. 


LIFE  INSURANCE. 

See  Insurance,  2,  3,  4. 


LIMITATION  OF  ACTIONS. 

See  Mortgage,  2 — Railway, 
4. 


LIQUIDATOR. 

See  Banks  and  Banking,  3. 

LIQUORS. 

See  Canada  Temperance  Act 
— Ontario  Temperance  Act. 

LOCAL  IMPROVEMENTS. 

See  Assessment  and  Taxes,  2 
— Municipal  Corporations,  3. 


MAGISTRATE. 

See  Canada  Temperance  Act 
—Criminal  Lawt — Justice  of 
the  Peace — Ontario  Temper- 
ance Act. 


MAINTENANCE. 

See  Deed,  1. 


MANDAMUS. 

See  Municipal  Corporations, 
4 — Schools. 


MANUFACTURING 

BUSINESS. 

See  Municipal  Corporations, 

6. 

MARRIAGE. 

See  Deed,  2 — Husband  and 
Wife. 


MASTER  AND  SERVANT. 

Contract  of  Hiring  — Breach 
— Damages  — Duty  to  Minimise 
— Transaction  Arising  o ut  of  Con- 
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MASTER  & SERVT. — (Cont.) 

sequence  of  Breach — Application 
of  Profits  in  Reduction  of  Damages 
— Nominal  Damages.] — One  who 
has  proved  a breach  of  a bargain 
to  supply  what  he  had  contracted 
to  get  is  to  be  placed,  as  far  as 
money  can  do  it,  in  as  good  a 
situation  as  if  the  contract  had 
been  performed.  The  quantum 
of  damages  is  a question  of  fact. 
The  plaintiff  must  take  all  reason- 
able steps  to  mitigate  the  loss 
consequent  on  the  breach.  And 
a subsequent  transaction  may  be 
taken  into  account  if  it  is  one 
arising  out  of  the  consequences 
of  the  breach  and  in  the  ordinary 
course  of  business. — British  West- 
inghouse  Electric  and  Manufac- 
turing Co.  Limited  v.  Under- 
ground Electric  Railways  Co.  of 
London  Limited,  [1912]  A.C.  673, 
followed. — Where  the  plaintiff, 
upon  his  employment  ceasing, 
made,  out  of  the  purchase  and 
sale  of  the  goods  of  the  concern 
in  which  he  had  been  employed, 
a profit  greater  than  his  loss  by 
the  breach,  he  was  held  entitled 
to  nominal  damages  only,  not- 
withstanding that  he  employed 
in  his  successful  venture  not  only 
his  time  and  ability,  but  also  his 
responsibility  and  assets.  What 
he  did  was  the  consequence  of  the 
situation  caused  by  the  breach 
of  contract,  and  resulted  in 
minimising  the  loss  caused  there- 
by.— Judgment  of  Middleton, 
J.,  37  O.L.R.  488,  reversed. 
Cockburn  v.  Trusts  and  Guarantee 
Co.,  396. 

See  Negligence,  1 — Motor 
Vehicles  Act. 


MAYOR. 

See  Municipal  Corporations, 
3 — Ontario  Temperance  Act, 

3.  

MECHANICS’  LIENS. 

Action  to  Enforce  Lien  Brought 
in  Proper  Time — Failure  of  Plain- 
tiff to  Establish  Lien — Rights  of 
Registered  Claimant  of  Lien  not 
Bringing  Action  — Benefit  of 
Action  Brought — Notice  of 'Trial — 
— “Lien-holder” — Mechanics  and 
Wage-Earners  Lien  Act,  R.S.O. 
1914,  ch.  140,  secs.  24,  31,  32,  37.] 
— Under  the  Mechanics  and 
Wage-Earners  Lien  Act,  R.S.O. 
1914,  ch<  140,  secs.  24,  31,  32, 
and  37,  a person  claiming  a lien, 
whose  claim  is  duly  registered, 
but  who  has  not  brought  an 
action  to  enforce  his  lien,  may 
have  the  benefit  of  an  action 
brought  by  another  claimant  of  a 
lien,  notwithstanding  the  failure 
of  that  claimant  to  establish  his 
lien  at  the  trial  — - the  action 
being  brought  within  the  time 
limited  by  sec.  24,  and  notice  of 
trial  being  served  upon  the  first- 
mentioned  • claimant  before  any 
adjudication  upon  the  claim  of 
the  plaintiff  in  the  action,  the 
former  is  entitled  to  have  his 
lien  enforced  in  the  action. — The 
meaning  of  the  word  “ lien- 
holder,” as  used  in  the  Act,  dis- 
cussed.— Dictum  of  Armour, 
C.J.,  in  In  re  Sear  and  Woods 
(1893),  23  O.R.  474,  488,  not 
followed. — McPherson  v.  Gedge 
(1883),  4 O.R.  246,  and  Kendler 
v.  Bernstock  (1915),  33  O.L.R. 
351,  specially  referred  to.  Baines 
v.  Curley,  301. 


MERGER. 

See  Railway,  3. 
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MINERAL  RIGHTS. 

See  Assessment  and  Taxes,  1. 

MINES  AND  MINING. 

Mining  Claims — Staking  out — 
Boundaries — Mining  Act  of  Ont- 
ario, R.S.O.  1914,  ch.  32,  secs. 
51  et  seq. — Imperative  Require- 
ments— Meaning  of  sec.  59  (5).] — 
Under  the  Mining  Act  of  Ontario, 
R.S.O.  1914,  ch.  32,  what  a 
discoverer  is  entitled  to  is  20 
acres  laid  out  in  the  manner 
imperatively  and  minutely,  with 
diagrams,  prescribed  by  the  Act : 
see  secs.  51  et  seq. — Section  59 
(5),  added  by  4 Geo.  V.  ch.  14, 
sec.  2,  explained.  Re  Neilly  and 
Lessard,  440. 


MINISTER  OF  FINANCE. 

See  Banks  and  Banking,  3. 

MISDIRECTION. 

See  Criminal  Law,  3 — Libel, 

1. 


MISFEASANCE. 

See  Company,  2. 


MISTAKE. 

See  Highway,  1 — Promissory 
Note. 


MONEY  BY-LAW. 

See  Municipal  Corporations, 
4.  

MORTGAGE. 

1.  Payment  of  Arrears  by 
Stranger  — Subsequent  Payment 
of  Whole  Amount  Due — Assign- 
ment of  Mortgage — Right  of  As- 
signee, as  against  Subsequent 
Mortgagee,  to  Include  Earlier 
Payment  in  Mortgage-claim  — 
Intention — Finding  of  Fact.] — 
The  defendant,  intending  to  take 


MORTGAGE — ( Continued ) . 
up  a mortgage  made  by  a stranger, 
went  to  the  mortgagee,  who  told 
him  that  a bonus  would  be 
charged  for  prepayment  of  the 
moneys  not  yet  due.  The  de- 
fendant, objecting  to  the  bonus, 
paid  the  arrears  only,  and  told 
the  mortgagee  that  he  would  pay 
the  balance  when  due.  A year 
later,  he  paid  the  mortgagee 
what  remained  due  upon  the 
mortgage,  and  took  an  assign- 
ment thereof,  in  which  it  was 
recited  that  the  debt  assigned 
was  the  sum  paid  at  that  time, 
the  sum  first  paid  not  being 
included.  The  mortgagor  had 
made  one  payment  of  principal 
and  some  payments  of  interest 
between  the  dates  of  the  defend- 
ant’s two  payments.  The  de- 
fendant, under  the  power  of  sale 
in  the  mortgage  assigned  to  him, 
sold  the  land: — Held,  in  an 
action  by  a second  mortgagee  for 
an  account  of  the  proceeds  of  the 
sale,  that,  although  there  was  no 
agreement  when  the  defendant 
paid  the  arrears,  he  was  entitled 
to  include  the  arrears  in  the 
amount  of  his  claim  upon  the 
first  mortgage,  to  be  paid  out  of 
the  proceeds  of  the  sale;  for, 
when  the  defendant  paid  the 
arrears  he  did  not  intend  to 
discharge  the  ihortgage  of  the 
mortgaged  land  pro  tanto — the 
arrears  were  in  fact  paid  as 
part  of  the  purchase-price  of  the 
mortgage.  Stothers  v.  Borrow- 
man,  12. 

2.  Purchaser  of  Lands  Sold 
under  Power  of  Sale  in  Mortgages 
— Trustee  for ‘ Mortgagor — Oral 
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MORTGAGE — ( Continued ) . 
Agreement — Failure  to  Prove — 
Notice  of  Sale — Proof  of  Service 
upon  Mortgagor  and  Wife — Cir- 
cumstantial Evidence  — - Certifi- 
cate of  County  Court  Judge  under 
Registry  Act,  R.S.O.  1914,  ch. 
124,  sec.  58 — Possession  of  Lands 
by  Purchaser  and  Assigns — Limi- 
tations Act — Rights  of  Dowress — 
Dower  Act,  R.S.O.  1914,  ch.  70, 
sec.  10.] — The  plaintiffs  (hus- 
band and  wife)  sought  redemp- 
tion or  other  relief  in  respect  of 
lands  acquired  by  C.,  deceased, 
in  1903,  as  the  purchaser  at 
sales  under  the  powers  of  sale 
contained  in  mortgages  made  by 
the  husband,  alleging  that  C. 
(pursuant  to  an  oral  agreement) 
bought  as  a trustee  for  the 
husband,  and  also  that  the  sales 
were  irregular: — Held,  that  the 
plaintiffs  had  failed  to  prove 
that  C.  was  a trustee;  and,  if 
there  was  any  irregularity  in  the 
exercise  of  the  powers  of  sale, 
that  C.  and  the  defendants, 
representing  C.’s  estate  or  claim- 
ing under  him,  having  been  in 
undisturbed  possession  since  1903 
or  1904,  had  a good  defence 
under  the  Limitations  Act. — Per 
Meredith,  C.J.C.P.,  and  Len- 
nox, J.  (Hodgins,  J.A.,  and 
Kelly,  J.,  contra),  that  circum- 
stantial evidence  of  actual  ser- 
vice of  the  notice  of  sale  upon 
the  plaintiffs^  upon  which  a 
County  Court  Judge  granted  a 
certificate  that  he  was  satisfied 
of  the  due  service  of  the  notice, 
and  that  the  sale  could  not  be 
produced  for  registration,  which 
certificate,  being  duly  registered, 
became  prima  facie  evidence  of 
the  facts  therein  stated,  by 


[vol. 

MORTGAGE — ( Continued ) . 
virtue  of  sec.  58  of  the  Registry 
Act,  R.S.O.  1914,  ch.  124,  was 
sufficient,  in  the  absence  of  any 
cogent  countervailing  testimony, 
to  warrant  a finding  that  due 
service  of  the  notice  had  been 
effected.  Girardot  v.  Curry,  350. 

See  Railway,  3. 


MOTOR  VEHICLES  ACT. 

Liability  of  Owner  of  Vehicle  for 
Negligence  of  Person  Driving  with- 
out Authority — Finding  of  Jury — 
Evidence — R.S.O.  1914,  ch.  207, 
sec.  19 — Amendment  by  4 Geo. 
V.  ch.  36,  sec.  3 — Exemption  from 
Liability — Negligence  of  Servant 
in  Course  of  Employment — Person 
in  “ Employ  ” of  Owner — Foreman 
of  Repair-shop — Use  of  Vehicle 
for  his  own  Purposes — u Stolen 
it  from  the  Owner” — Absence  of 
A nimus  Furandi  — 1 1 Theft  ’ ’ — 
Criminal  Code,  sec.  347 — Offence 
Created  by  sec.  285  B (9  & 10 
Edw.  VII.  ch.  11) — Marginal 
Note — Effect  of.] — In  an  action 
against  the  owner  of  a motor 
vehicle  to  recover  damages  for 
injury  sustained  by  the  plaintiff 
by  reason  of  the  negligent  driving 
of  the  vehicle  upon  a public 
highway  by.  S.,  the  foreman  of  a 
repair-shop  where  the  vehicle 
had  been  left  by  the  owner  for 
repair,  the  question  of  S.’s  negli- 
gence and  the  question  of  dam- 
ages were  left  to  the  jury  and 
found  in  favour  of  the  plaintiff, 
and  were  not  disturbed. — It  was 
held,  that  S.,  who  took  the  vehicle 
out  of  the  repair-shop,  for  the 
purpose  of  testing  it  upon  the 
highway,  but,  having  done  that, 
drove  it  for  his  own  convenience ? 
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MOTOR  V.  ACT — ( Continued ) . 
and  in  doing  so  injured  the  plain- 
tiff, had  not  “stolen  it  from  the 
owner,”  within  the  meaning  of 
sec.  19  of  the  Motor  Vehicles 
Act,  R.S.O.  1914,  ch.  207,  as 
amended  by  4 Geo.  V.  ch.  36, 
sec.  3.  The  animus  fur andi  was 
lacking. — By  sec.  285  B of  the 
Criminal  Code,  enacted  by  9 & 
10  Edw.  VII.  ch.  11,  it  is  an 
offence  to  take  a motor  vehicle 
for  use  without  the  consent  of  the 
owner;  but  that  does  not  made 
the  taker  a thief;  and  the.  mar- 
ginal note  to  this  section  as 
found  in  the  statute-book,  “Theft 
of  motor  car,”  does  not  affect  the 
interpretation. — Remarks  on  the 
use  and  effect  of  marginal  notes 
to  statutes. — Semble,  that  the 
plaintiff  was  not  entitled  to 
recover  on  the  ground  that  his 
injury  was  caused  by  the  negli- 
gence of  a servant  of  the  defend- 
ant in  the  course  of  his  employ- 
'ment;  and  that  S.  was  not  in  the 
“employ”  of  the  defendant, 
within  the  meaning  of  the  words 
“in  the  employ  of  the  owner,” 
in  sec.  19  as  amended. — Judg- 
ment of  Kelly,  J.,  37  O.L.R. 
529,  reversed.  Hirshman  v.  Beal , 
40. 


MUNICIPAL  CORPORATIONS. 

I.  Expropriation  of  Land  — 
Compensation  — Award — Appeal 
— Quantum  — Evidence — Addi- 
tion of  Percentage  for  Compulsory 
Taking — View  of  Premises  by 
Arbitrator — Reasons  for  Award — 
Municipal  Arbitrations  Act , 

R.S.O.  1914,  ch.  199,  secs.  4,  7.]— 
The  award  of  the  Official  Arbi- 
trator fixing  the  compensation  to 
be  paid  to  the  claimant  by  a 


MUN.  CORPS. — ( Continued ). 
city  corporation  for  vacant  land 
expropriated  for  park  purposes 
was  upheld  upon  an  appeal  by 
the  claimant,  under  sec.  7 of  the 
Municipal  Arbitrations  Act, 
R.S.O.  1914,  ch.  199,  seeking  to 
increase  the  amount  awarded — 
the  opinions  of  expert  witnesses 
as  to  the  value  of  the  land  being 
conflicting,  and  the  onus  of 
shewing  the  inadequacy  of  the 
amount  awarded  being  upon  the 
appellant.  — The  function  and 
duty  of  the  appellate  Court  upon 
an  appeal  such  as  this  discussed. 
— Where  full  compensation  has 
been  awarded,  there  is  no  war- 
rant for  adding  a bonus  or  per- 
centage to  the  amount  allowed. — 
By  sec.  4 of  the  Act,  where  the 
arbitrator  proceeds  partly  on  a 
view  or  upon  any  special  know- 
ledge or  skill  possessed  by  him, 
he  is  to  put  in  writing  as  part 
of  his  reasons  a statement  of 
such  matter;  but  where  the 
arbitrator,  having  had  a view, 
does  not  make  the  statement 
mentioned,  no  special  advan- 
tage is  to  be  attributed  to  him; 
the  omission  of  the  statement, 
were  it  required,  would  not  be 
a reason  for  setting  aside  the 
award,  but  for  having  it  supple- 
mented in  that  respect.  Re 
Watson  and  City  of  Toronto , 103. 

2.  Expropriation  of  Land  — 
Compensation  — Award — Interest 
— Rents — Receipt  from  Date  of 
Expropriating  By-law — Power  of 
Arbitrator  to  Amend  Award — 
Expiry  of  Time  for  Appeal — 
Enforcement  of  Amended  Award — 
Municipal  Arbitrations  Act 
R.S.O.  1914,  ch.  199,  secs.  2(2)  (e), 
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7 — Arbitration  Act,  R.S.O.  1914, 
ch.  65,  secs.  4,  10  (c),  14.] — 
A city  corporation  having  ex- 
propriated land  under  a by-law, 
an  award  fixing  the  amount  of 
compensation  was  made.  After 
the  time  for  appealing,  under  sec. 
7 of  the  Municipal  Arbitrations 
Act,  R.S.O.  1914,  ch.  199,  had 
expired,  the  arbitrator  amended 
the  award  by  adding  thereto  a 
clause  directing  that  interest  on 
the  amount  awarded  from  the 
day  of  the  expropriating  by-law 
should  be  paid  by  the  corpora- 
tion, and  that  the  land-owner 
should  pay  to  the  corporation 
the  rents  received  from  the  same 
day.  It  appeared  by  the  arbi- 
trator’s written  reasons  that  he 
had  intended  to  include  in  his 
original  award  the  clause  so 
added: — Held,  upon  an  applica- 
tion by  the  land-owner,  under 
sec.  14  of  the  Arbitration  Act, 
R.S.O.  1914,  ch.  65,  for  leave  to 
enforce  the  award  as  a judgment, 
that  if  the  arbitrator  had  not 
power  under  sec.  2 (2)  (e)  of  the 
Municipal  Arbitrations  Act  to 
amend  the  award,  he  had  power 
to  do  so  under  sec.  10  (c)  of  the 
Arbitration  Act,  which,  by  sec. 
4,  was  applicable  to  this  award. — 
Held,  also,  that  whether  the 
power  to  amend  could  be  exer- 
cised after  the  time  limited  for 
an  appeal  had  expired  should  not 
be  determined  upon  this  appli- 
cation; the  only  award  which 
could  be  enforced  was  the  amend- 
ed award;  and,  unless  the  land- 
owner  was  content  with  an  order 
for  its  enforcement,  the  applica- 
tion must  be  dismissed.  Re 
White  and  City  of  Toronto,  337. 


[vol. 
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3.  Legislative  and  Administra- 
tive Powers — Local  Improvement 
By-law  — Co  ntract  A pproved  by 
Town  Council — By-law  Unneces- 
sary— Refusal  of  Mayor  to  Sign — 
Power  of  Council  to  Appoint  Person 
to  Sign  — Violation  of  Domestic 
Rule  — Effect  of  — I nj unctio n — 
Discretion  of  Court.] — By  a by- 
law, passed  under  secs.  9 and  11  of 
the  Local  Improvement  Act, 
R.S.O.  1914,  ch.  193,  the  council 
of  a town  enacted  that  a roadway 
should  be  constructed  as  a local 
improvement,  and  afterwards  ac- 
cepted the  tender  of  a contractor 
for  the  doing  of  the  work.  A 
contract  was  prepared  and  was 
approved  by  resolution  of  the 
council.  The  mayor  refused  to 
sign  the  contract: — Held,  that  a 
by-law  approving  of  the  contract 
was  unnecessary.  Distinction 
between  the  legislative  and  ad- 
ministrative powers  of  the  council 
pointed  out:  Foster  v.  Reno 
(1910),  22  O.L.R.  413,  416.— 
(2)  There  being  no  statute  re- 
quiring the  mayor  to  sign  con- 
tracts, and  the  corporate  seal 
being  the  essential  thing,  the 
council  had  power  by  resolution 
to  authorise  the  sealing  and 
delivery,  with  the  counter-sig- 
nature of  any  designated  person, 
of  any  contract  within  its  power. 
— (3)  The  contract  as  drawn 
having  been  approved  by  the 
council,  it  was  not  necessary 
that  it  should  be  in  accordance 
with  the  original  resolution. — 
(4)  A by-law  is  not  void  because 
passed  in  violation  of  some 
domestic  rule  or  practice  of  the 
council:  Re  Kelly  and  Town  of 
Toronto  Junction  (1904),  8 O.L.R. 
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162;  Re  Caldwell  and  Town  of 
Galt  (1905),  10  O.L.R.  618.— (5) 
As  a matter  of  discretion,  the 
Court  ought  not  to  interfere  with 
the  construction  of  a work  within 
the  competence  of  the  council — 
save  in  very  exceptional  circum- 
stances. Wilson  v.  Town  of 
Ingersoll,  260. 

4.  Money  By-law  — Village 
Council — Legislative  Act  within 
Powers  of — Motion  to  Quash — 
Unreasonableness  - — By-law  not 
Signed  by  Head  of  Municipality — 
Municipal  Act,  R.S.O.  1914,  ch. 
192,  sec.  258 — Remedy  by  Man- 
damus.]— Where  a municipal 
council  is  acting  entirely  within 
its  statutory  powers,  the  Court 
has  no  right  to  interfere. — Upon 
a motion  to  quash  a village 
by-law  authorising  the  raising 
of  money  for  the  purpose  of 
erecting  a school-house,  the 
Court  refused  to  entertain  ob- 
jections that  the  whole  cost 
should  not  be  charged  against  the 
ratepayers  of  the  village,  and 
that  the  by-law  was  unreason- 
able because  the  cost  of  the 
proposed  school  was  excessive. 
Passing  the  by-law  was  a legis- 
lative act,  and  it  was  not  for  the 
Court  to  sit  in  judgment  on  the 
reasonableness  of  it. — That  a 
municipal  by-law  is  not  signed 
by.  the  head  of  the  municipality 
is  not  a ground  for  quashing  it. 
The  person  whose  duty  it  is, 
under  the  Municipal  Act,  R.S.O. 
1914,  ch.  192,  sec.  258,  to  sign 
and  seal  a by-law,  may  be  com- 
pelled by  mandamus  to  do  so. 
Re  Davis  and  Village  of  Creemore , 
240. 


MUN.  CORPS. — ( Continued ). 

5.  Resolution  of  Council  Re- 
quiring Removal  of  Obstructions 
from  Land  Said  to  be  a Highway 
— Motion  to  Quash — Municipal 
Act,  R.S.O.  1914,  ch.  192,  secs. 
282,  283 — Illegality  — - Determina- 
tion of  Question  of  Highway  or  no 
Highway  — Originating  Notice  — 
Inquiry  as  to  Facts — Evidence — 
Rules  10  (2),  605,  606  (1)— 
Dedication  and  Acceptance.] — 
There  being  a dispute  between 
the  applicant  and  the  township 
authorities  as  to  whether  certain 
land  had  or  had  not  been  dedv 
icated  and  accepted  as  a high- 
way, the  township  council  passed 
a resolution  (which  was  written 
out  and  signed  and  sealed) 
directing  their  overseer  to  notify 
the  applicant  to  remove  at  once 
all  obstructions  from,  what  had 
been  used  as  a public  road  con- 
necting two  streets  along  the 
water  front  in  the  village  of  N., 
and  if,  after  proper  notice,  the 
obstructions  should  not  be  re- 
moved, to  remove  the  same: — 
Held  (Masten,  J.,  expressing  no 
opinion),  that  the  question  of 
highway  or  no  highway  could 
not  be  determined  upon  a motion 
to  quash  this  resolution  for 
illegality,  under  secs.  282  and  283 
of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192. — Sernble,  that  the 
evidence  did  not  establish  a 
dedication  of  the  locus  as  a 
highway. — An  order  dismissing 
with  costs  an  application  to 
quash  the  resolution,  was  varied 
by  dismissing  the  application 
without  costs,  the  appellate  Court 
holding  that  the  resolution  was 
not  illegal;  and  the  appeal  was 
dismissed  without  costs. — Held , 
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also,  by  Riddell,  J.,  that  the 
application  could  not  be  brought 
under  Rule  605;  and  that  Rule 
606  (1)  did  not  permit  an  inves- 
tigation to  determine  what  the 
facts  were,  there  being  facts 
bond  fide  in  dispute.  Scope  of 
that  Rule  considered. — Semble, 
per  Masten,  J.,  that  the  resolu- 
tion might  properly  be  attacked 
by  originating  notice : Rule  10  (2) . 
Re  Sanderson  and  Township  of 
Sophiasburgh,  249. 

6.  Town  Corporation  — Bonus 
to  Manufacturing  Business  — - 
By-law — Motion  by  another  Town 
Corporation  to  Quash— Injurious 
Affection — Municipal  Act,  R.S.O. 
1914,  ch.  192,  sec.  285—“ “Busi- 
ness Established  elsewhere  in  Ont- 
ario”— Sec.  396  (c) — Ownership 
of  Business — Branch  of  Larger 
Concern  — Identity — Control.] — 
Under  sec.  285  of  the  Municipal 
Act,  R.S.O.  1914,  ch.  192,  an' 
application  by  a town  corpora- 
tion (A.)  to  quash  a bonus  by-law 
of  another  town  corporation  (T.) 
was  entertained,  it  appearing  by 
affidavit  that  A.  was  injuriously 
affected. — And  it  was  held,  upon 
the  evidence,  that  the  business  of 
a manufacturing  company  exist- 
ing in  A.  was  a “ business  estab- 
lished elsewhere  in  Ontario,” 
within  the  meaning  of  sec.  396 
(c)  of  the  Act,  and  so  the  bonus- 
ing  by  T.  of  a business  proposed 
to  be  established  in  T.  was 
illegal — the  ownership,  i.e.,  the 
business  and  financial  control, 
of  the  two  being  identical.  The 
provisions  of  clause  (c)  were 
treated  as  dealing  with  the 
ownership,  in  that  sense,  and 
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not  with  the  character  or  species 
of  the  business;  and  the  by-law 
was  quashed.  Re  Town  of  Allis - 
ton  and  Town  of  Trenton,  341. — 
Affirmed,  579. 

7.  Township  Bridge — Destruc- 
tion— Proposed  Bridge  of  Greater 
Length  than  300  Feet — 11  County 
Bridge” — Municipal  Act,  sec.  449 
— Jurisdiction  of  County  Court 
Judge  — “ Maintaining.”] — A 
County  Court  Judge  has  no 
jurisdiction  under  sec.  449  of  the 
Municipal  Act,  R.S.O.  1914,  ch. 
192,  to  declare  a bridge  to  be  a 
county  bridge,  unless  it  is  of  a 
greater  length  than  300  feet; 
that  means  an  existing  bridge; 
and  so,  where  a township  bridge 
of  less  than  300  feet  in  length 
had  been  destroyed,  and  none 
had  been  erected  in  its  place,  the 
order  of  a County  Court  Judge 
declaring  a bridge  proposed  to  be 
built  by  the  township  corpora- 
tion, of  a greater  length  than 
300  feet,  to  be  a county  bridge, 
was  set  aside. — Discussion  of  the 
meaning  of  the  word  “ main- 
taining” as  used  in  sec.  449. 
Re  Township  of  Malahide  and 
County  of  Elgin,  600. 

8.  Township  Bridge — Munici- 
pal Act,  R.S.O.  1914,  ch.  192, 
secs.  442,  449 — Length  of  Bridge 
— ■ Approaches  not  Included.]  — • 
Where  a township  corporation 
built  a bridge  only  119  feet  in 
length  across  a ravine  through 
which  a river  ran,  with  approaches 
or  embankments  at  the  ends, 
constructed  of  earth,  stones,  and 
timber,  the  bridge  and  the  ap- 
proaches together  being  more 
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than  300  feet  in  length,  an  order 
of  a County  Court  Judge,  under 
sec.  449  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192,  declaring 
the  bridge  to  be  a “county 
bridge,  ” was  reversed  on  appeal. 
— See  sec.  442  of  the  Act. — 
In  re  Mud  Lake  Bridge  (1906), 
12  O.L.R.  159,  distinguished. — 
Re  Township  of  Maidstone  and 
County  of  Essex  (1908),  12  O.W. 
R.  1190,  overruled.  Re»  Town- 
ship of  Ashfield  and  County  of 
Huron,  538. 

See  Assessment  and  Taxes — 
Contempt  ofCourt— Cqntract, 
1,  2 — Highway — Insurance,  2 
— Schools — Street  Railway,  1. 


NATURAL  GAS. 

See  Contract,  2. 

NAVIGATION. 

See  Constitutional  Law. 


NEGLIGENCE. 

1.  Master  and  Servant — Insan- 
itary Condition  of  Factory  — 
Lowering  of  Vitality  of  Servant 
so  as  to  Impair  Disease-resisting 
Power  — Disease  Arising  from 
Lodgment  of  Germ — Findings  of 
Jury  — Evidence  — Proximate 
Cause — Voluntary  Incurring  of 
Risk — Public  Health  Act,  R.S.O. 
1914,  ch.  218.] — In  an  action  for 
damages  for  injury  to  the  plain- 
tiff’s health  by  reason  of  the 
insanitary  condition  of  the  de- 
fendants’ factory,  in  which  he 
was  employed,  questions  were 
left  to  the  jury  at  the  trial,  the 
first  being:  “Was  the  disease 
from  which  the  plaintiff  suffers 
the  reasonable  and  probable  con- 


NEGLIGENCE — (Continued) . 
sequence  of  any  negligence  on 
the  part  of  the  defendants?” 
The  answer  was  “Yes.”  The 
jury  also  found  (2)  that  the 
negligence  consisted  in  not  taking 
proper  and  reasonable  precau- 
tions by  some  mechanical  or 
other  device  for  disposing  of 
fumes  and  dust;  and  (3)  that  the 
plaintiff  did  not  voluntarily  incur 
the  risks  incident  to  his  employ- 
ment:— Held,  that  the  negligence 
must  be  the  proximate  cause  of 
the  injury;  and  in  this  case  there 
was  no  evidence  proper  for  the 
jury  that  the  defendants’  negli- 
gence, if  any,  was  the  proximate 
cause  of  the  plaintiff’s  disease 
(tuberculosis).  Reed  v.  Ellis, 
123. 

2.  Unlawful  Use  of  Highway — 
Allowing  Dog  with  Propensity  for 
Barking  at  Horses  to  be  upon  a 
Highway — Scienter  — Liability 
for  Injury  by  Horses  Running 
away.] — Making  a kennel  or  a 
lair  for  a dog  upon  a highway  is 
not  a lawful  use  of  the  highway, 
even  though  the  dog’s  owner  is 
lawfully  employed  upon  the  high- 
way.— Where  it  was  found  that 
the  defendant’s  dog  had  for  long 
had  a mischievous  propensity  for 
and  habit  of  running  after  and 
barking  at  horses  and  carriages 
travelling  upon  highways,  and 
that  the  defendant  had  long 
known  of  such  propensity  and. 
habit,  the  defendant  was  held, 
liable  in  damages  for  injury 
caused  by  the  running  away  of 
horses  frightened  by  the  dog,  so 
acting. — Zumstein  v.  Shrumm 
(1895),  22  A.R.  263,  distin- 
guished. Birdsall  v.  Merritt,  587. 
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See  Banks  and  Banking,  2 — 
Highway  — Motor  Vehicles 
Act — Railway,  2,  4 — Street 
Railway,  2 — Trial,  1. 


NEW  TRIAL. 

See  Libel,  1,  2 — Trial,  1,  2. 

NEWSPAPER. 

See  Libel,  2. 

NOISE. 

See  Nuisance. 


NOMINAL  DAMAGES. 

See  Master  and  Servant. 

NONDIRECTION. 

See  Criminal  Law,  3 — Libel, 

1. 

NONREPAIR  OF  HIGHWAY. 

See  Highway. 


NOTICE  OF  ACCIDENT. 

See  Highway,  1. 

NOTICE  OF  CANCELLATION. 

See  Insurance,  1. 


NOTICE  OF  DISHONOUR. 

See  Promissory  Note. 


NOTICE  OF  SALE. 

See  Mortgage,  2. 

NOTICE  OF  TRIAL. 

See  Mechanics’  Liens. 


NUISANCE. 

Noise  and  Dust  from  Stone- 
cutting  Yard — Injury  to  Neigh- 
bours — Evidence — Character  of 
N eighbourhood  — • Local  Standard 
— Reasonable  Use  of  Property — 
Weight  of  Testimony — Finding  of 
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NUISANCE — ( Continued ) . 
Trial  Judge — Appeal.] — An  ac- 
tion to  restrain  the  defendant 
from  carrying  on,  in  such  a way 
as  by  noise  and  dust  to  interfere 
with  the  health  and  comfort  of 
the  plaintiff  and  his  family,  the 
business  of  a stone-cutter  upon 
land  adjacent  to  the  plaintiff’s 
dwelling-house,  was  dismissed.— 
The  character  of  the  neighbour- 
hood is  an  important  element  in 
determining  the  standard  of  com- 
fort which  may  be  insisted  upon. 
- — The  rule  stated  by  Middle- 
ton,  J.,  in  Appleby  v.  Erie 
Tobacco  Co.  (1910),  22  O.L.R. 
533,  at  p.  536,  approved. — In 
dealing  with  the  local  standard, 
the  Court  must  consider  whether 
the  defendant  is  using  his  pro- 
perty reasonably  or  not. — Ball 
v.  Ray  (1873),  L.R.  8 Ch.  467, 
470,  followed. — The  question  of 
nuisance  or  no  nuisance  is  a 
question  of  fact. — Polsue  & Al- 
fieri  v.  Rushmer,  [1907]  A.C.  121, 
followed.  Oakley  v.  Webb,  151. 


OBSTRUCTION. 

See  Municipal  Corporations, 
5.  

ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Contract,  2 — Street 
Railway,  1. 

i 

ONTARIO  TEMPERANCE 
ACT. 

1.  Conviction  for  Keeping  In- 
toxicating Liquor  for  Sale — 6 Geo. 
V.  ch.  50,  sec.  40 — Bjquor  Left  on 
Premises  of  Another  —“Kept” — 
Search-warrant  — - Discovery  of 
Liquor — Presumption  under  sec. 
67  against  Occupant  of  Premises.] 
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— Intoxicating  liquor  owned  by 
the  defendant  was  found  by  the 
police,  making  a search  under  a 
warrant,  upon  the  premises  of 
S.,  wjiere  it  had  been  placed  by 
the  defendant  with  the  privity 
of  S.  There  was  no  evidence  of 
any  sale  or  that  the  liquor  was 
kept  for  sale: — Held,  that  the 
liquor  was  “kept”  by  the  de- 
fendant, although  upon  the  prem- 
ises of  another. — (2)  That  the 
statutory  presumption,  under 
sec.  67  of  the  Ontario  Temper- 
ance Act,  1916,  that  liquor  found 
under  a search-warrant  is  kept 
for  sale  is  against  the  owner  of 
the  premises;  and,  there  being  no 
evidence  that  the  defendant  kept 
it  for  sale,  a conviction  made 
against  him  by  a magistrate 
under  sec.  40  was  quashed.  Rex 
v.  Riddell,  222. 

2.  Conviction  for  Keeping  In- 
toxicating Liquor  for  Sale — Single 
Justice  of  the  Peace — J urisdiction 
— 6 Geo.  V.  ch.  50,  secs.  2 (e), 
3-6,  61  (3),  146 — u Licensee” — 
Keeper  of  Standard  Hotel.] — The 
word  “licensee”  in  sec.  61  (3)  of 
the  Ontario  Temperance  Act, 
1916,  6 Geo.  V.  ch.  50,  is  confined 
in  its  application  to  a person 
holding  a license  as  a vendor  of 
liquor;  it  does  not  include  the 
keeper  of  a standard  hotel,  if 
he  is  in  any  sense  a “licensee” 
within  the  meaning  of  the  Act. — 
Therefore  sec.  61  (3),  which  gives 
jurisdiction  to  a single  Justice  of 
the  Peace  in  the  case  of  the 
prosecution  of  a “licensee” 
charged  with  an  offence  against 
the  Act,  “or  for  any  offence  com- 
mitted on  or  with  respect  to 
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licensed  premises,”  was  held  not 
to  warrant  the  exercise  of  juris- 
diction by  a single  Justice  in  the 
summary  conviction  of  the  keeper 
of  a standard  hotel  charged  with 
keeping  liquor  for  sale  upon 
premises  some  distance  from  the 
hotel;  and  the  conviction  was 
quashed. — Sections  2 (e),  326, 
and  146,  of  the  Act,  considered. 
Rex  v.  Boileau,  607. 

3.  Conviction  for  Keeping  In- 
toxicating Liquor  for  Sale  without 
License — Jurisdiction  of  Convict- 
ing Justices — Mayor  and  Aider- 
man  of  City — Ex  Officio  Justices 
— Municipal  Act,  R.S.O.  1914, 
ch.  192,  sec.  350 — Offence  against 
sec.  40  of  6 Geo.  V.  ch.  50 — Evi- 
dence— Finding  of  Justices  — 
Motion  to  Quash  Conviction — 
Relevancy  of  Testimony — Search- 
warrant — Insufficiency  of  Infor- 
mation— Effect  upon  Conviction.] 
— Upon  a motion  to  quash  the 
conviction  of  the  defendant  by 
two  Justices  of  the  Peace  for 
keeping  intoxicating  liquor  for 
sale  upon  premises  in  a city, 
without  a license,  in  contraven- 
tion of  the  Ontario  Temperance 
Act,  1916,  6 Geo.  V.  ch.  50,  sec. 
40,  it  was  held: — (1)  That  the 
convicting  Justices,  being  the 
mayor  and  an  alderman  of  the 
city,  who  had  made  their  declara- 
tions of  office  and  qualification, 
were,  by  virtue  of  sec.  350  of  the 
Municipal  Act,  R.S.O.  1914,  ch. 
192,  ex  officio  Justices  of  the 
Peace  for  all  purposes  incidental 
to  the  office,  and  had  j urisdiction 
to  m.ake  the  conviction. — (2) 
That  there  was  evidence  which, 
if  believed,  supported  the  con- 
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viction. — (3)  That  evidence  that 
a man  was  seen  taking  a bottle 
of  whisky  away  from  the  house 
of  the  defendant  and  that  the 
wife  of  the  defendant  was  seen 
trying  to  hide  a case  of  whisky 
was  not  irrelevant  upon  the 
charge  of  keeping  intoxicating 
liquor  for  sale. — Rex  v.  Melvin 
(1916),  38  O.L.R.  231,  distin- 
guished.—(4)  That  the  convic- 
tion was  not  affected  by  the  fact, 
if  it  was  the  fact,  that  the  search- 
warrant  was  issued  upon  an  in- 
sufficient information.  — Rex  v. 
Swarts  (1916),  37  O.L.R.  103, 
108,  followed.  Rex  v.  Lake,  262. 

4.  Conviction  for  Keeping  In- 
toxicating Liquor  in  Shop — 6 Geo. 
V.  ch.  50,  secs.  41(1),  88 — Evid- 
ence-Liquor Found  on  Prem- 
ises— Explanation  of  Accused — 
Question  for  M agistrate — Evide  nee 
in  Rebuttal — Drunken  Men  Seen 
Coming  out  of  Shop — Irrelevant 
Evidence  — Inadmissibility  — 
Effect  on  Mind  of  Magistrate — 
Prejudice.] — The  defendant  was 
convicted  by  a Police  Magistrate 
of  an  offence  against  sec.  41  (1) 
of  the  Ontario  Temperance  Act, 
1916,  viz.,  that  he  did  have  or 
keep  intoxicating  liquor  at  his 
unlicensed  shop,  not  being  a 
private  dwelling-house.  The  de- 
fendant’s shop  was  searched  by 
police  officers,  who  found  therein 
a bottle  containing  intoxicating 
liquor: — Held,  that,  the  liquor 
being  found  upon  the  premises,  a 
primd  facie  case  was  made  against 
the  defendant  (sec.  88);  it  was 
for  the  magistrate  to  say  whether 
the  defendant  had  answered  the 
case  against  him;  and  the  con- 
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viction  could  not  be  quashed  on 
the  ground  that  there  was  no 
evidence  to  support  it. — Held, 
however,  that  evidence  given  by 
the  prosecution,  in  rebuttal, 
shewing  that  the  defendant  and 
other  men  had  been  seen  coming 
out  of  the  shop  under  the  in- 
fluence of  intoxicating  drink,  was 
not  relevant  to  any  issue  before 
the  magistrate,  and  should  not 
have  been  admitted  by  him;  and, 
as  it  might  have  affected  his 
judgm.ent  upon  the  defence  made 
and  explanation  given  by  the 
defendant  of  the  presence  of  the 
bottle  in  the  shop,  which  ex- 
planation the  magistrate  did  not 
credit,  the  conviction  must  be 
quashed. — Review  of  the  auth- 
orities.— Rex  v.  Lapointe  (1912), 
20  Can.  Crim.  Cas.  98,  3 O.W.N. 
1469,  applied  and  followed.  Rex 
v.  Melvin,  231. 

5.  Receiving  Order  for  Intoxi- 
cating Liquor  for  Beverage  Pur- 
poses— 6 Geo.  V.  ch.  50,  secs.  42, 
1 39 — C o nstructio  n — ‘ lP  ur  chasers  ’ 
Agent” — Transmission  of  Order  to 
Seller  out  of  Ontario — “Transac- 
tion in  Liquor” — Canvassing  or 
Soliciting — Document  Evidencing 
Transaction — Effect  of — Question 
for  Magistrate.]— The  true  mean- 
ing of  secs.  42  and  139  of  the 
Ontario  Temperance  Act,  1916, 
when  read  together,  is:  “We 
cannot  and  do  not  intend  to 
prohibit  dealing  with  merchants 
abroad,  but  we  can  and  do  pro- 
hibit all  canvassing  and  soliciting 
of  orders  for  liquor  within  this 
Province,  no  matter  whence  the 
liquor  is  to  come.” — Canvassing 
or  soliciting  is  not  a “ transaction 
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in  liquor"  within  sec.  139 — it  is 
a separate  act  from  which  a 
transaction  may  result.  — A 
motion  to  quash  a conviction  for 
receiving  an  order  for  intoxicating 
liquor  for  beverage  purposes, 
contrary  to  sec.  42,  was  refused, 
notwithstanding  the  signing  of  a 
document  which  gave  the  dealing 
the  appearance  of  a “ transaction 
in  liquor"  through  a “ purchasers’ 
agent"  for ‘a  vendor  abroad. — 
Whether  it  was  a real  transac- 
tion or  a sham  was  a question 
for  the  magistrate,  and  there 
was  evidence  on  which  he  could 
convict.  Rex  v.  Toyne,  224. 

6.  Receiving  Order  for  Intoxi- 
cating Liquor  for  Beverage  Pur- 
poses— 6 Geo.  V.  ch.  50,  secs.  42, 
139 — Effect  of  Transmission  of 
Order  to  another  Province — Agency 
for  Vendor  out  of  Ontario.] — The 
defendant,  who  received  in  Ont- 
ario from  one  B.  an  order,  ad- 
dressed to  a company  in  the 
Province  of  Quebec,  signed  by 
B.  in  blank  and  filled  up  by  the 
defendant,  for  the  delivery  to  B. 
in  Ontario  of  intoxicating  liquor 
to  be  forwarded  from  Quebec, 
was  held  to  have  been  rightly 
convicted  of  an  offence  against 
the  Ontario  Temperance  Act, 
1916 — the  offence  of  receiving 
(sec.  42)  an  order  for  liquor  for 
beverage  purposes  within  Ont- 
ario.— It  is  immaterial  whether 
the  person  receiving  the  order 
transmits  it  to  another  Province 
to  be  filled  up  or  makes  no  use  of 
it;  his  offence  is  complete  when 
he  has  received  the  order;  he  is 
personally  liable  even  if  in  re- 
ceiving the  order  he  is  acting  as 
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agent  for  a company  or  person 
out  of  Ontario;  the  sending  of 
the  order  to  another  Province 
does  not  undo  the  previous  act, 
the  receiving  of  the  order;  and 
the  transaction  is  not  saved  by 
the  provisions  of  sec.  139.  Rex 
v.  McEvoy,  202. 

See  Landlord  and  Tenant. 


ORIGINATING  NOTICE. 

See  Municipal  Corporations, 
5.  

OWNER. 

See  Motor  Vehicles  Act. 

PARLIAMENT. 

See  Railway,  2. 


PARTICULARS. 

See  Libel,  2. 


PARTIES. 

See  Arbitration  and  Award. 


PARTITION. 

Summary  Application  for  Order 
for  Partition  or  Sale — Rule  615 
— Right  of  Dowress  to  Compel 
Partition — Partition  Act,  R.S.O. 
1914,  ch.  114,  secs.  4,  5 — Devolu- 
tion of  Estates  Act,  R.S.O.  1914, 
ch.  119,  sec.  13 — Time  for  Making 
Application — Three  Years’  Delay 
— Adverse  Claim  of  Title — Rule 
233 — Issue  to  he  Tried.} — A dow- 
ress falls  within  the  class  of  those 
who  may  compel  partition:  Par- 
tition Act,  R.S.O.  1914,  ch.  114, 
secs.  4,  5. — The  Devolution  of 
Estates  Act,  R.S.O.  1914,  ch. 
119,  has  reference  to  the  admin- 
istration of  estates,  and  not  to 
partition;  and  the  three  years’ 
limit  of  sec.  13  has  no  applica- 
tion to  a proceeding  for  partition. 
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— The  plaintiff  in  this  case,  a 
dowress,  was  held  entitled  to 
maintain  an  application  for  an 
order  for  partition  or  sale  of  land 
under  Rule  615;  but,  the  title  of 
her  deceased  husband  being  dis- 
puted by  one  of  his  brothers, 
who  claimed  by  virtue  of  the 
Limitations  Act,  an  issue  was 
directed  under  Rule  233,  and  the 
further  hearing  of  the  application 
was  enlarged  until  after  the  trial 
of  the  issue. — Smith  v.  Smith 
(1901),  1 O.L.R.  404,  followed. 
Morrison  v.  Morrison , 362. 


PASSENGER. 

See  Railway,  3,  4 — Street 
Railway,  2. 

PAYMENT. 

See  Mortgage,  1. 

PETITION  OF  RIGHT. 

See  Constitutional  Law. 

PETROLEUM  MINERAL 
RIGHTS. 

See  Assessment  and  Taxes,  1. 

PLANS. 

See  Street  Railway,  1. 

PLEADING. 

See  Practice. 

POLICE  MAGISTRATE. 

See  Criminal  Law,  2. 

POWER  COMMISSION  ACT. 

See  Constitutional  Law. 


POWER  OF  SALE. 

See  Mortgage,  2. 
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PRACTICE. 

Writ  of  Summons — Special  En- 
dorsement— Appropriateness  as  to 
Part  of  Claim  only — Defence  and 
Counterclaim  Set  up  by  Affidavit- 
Speedy  Trial — Rules , 56,  57,  115, 
117 — Counterclaim  Regarded  as 
Answer  to  Action — Set-off  Treated 
as  Counterclaim  — Delivery  by 
Leave  of  Enlarged  Statement  of 
Defence  and  Counterclaim — Affi- 
davit not  Superseded .] — A writ  of 
summons  may  be  endorsed  spe- 
cially, and  at  the  same  time  may 
contain  another  claim  with  re- 
spect to  which  there  cannot  be 
special  endorsement;  but  the 
plaintiff  is  not  given  the  right 
to  have  a speedy  trial,  under 
Rule  56  (2),  save  in  cases  in 
which  the  whole  claim  is  specially 
endorsed. — A counterclaim  is  an 
answer  to  the  plaintiff’s  claim 
within  the  meaning  of  Rule  56 
(1);  upon  a motion  for  judgment 
under  Rule  57  the  Court  may 
either  award  judgment  or  grant 
a stay  of  proceedings  under  Rule 
117,  as  may  be  deemed  proper; 
but,  if  no  motion  for  judgment  is 
made,  and  the  plaintiff  elects  to 
have  a speedy  trial,  the  defend- 
ant’s affidavit  setting  up  a coun- 
terclaim is  to  be  treated  (Rule 
56  (2))  as,  with  the  claim  en- 
dorsed upon  the  writ,  constitut- 
ing the  record  of  trial. — Where 
the  defendant  obtains  leave, 
under  Rule  56  (5),  to  deliver  a 
statement  of  defence,  that  de- 
fence when  delivered  does  not 
supersede  the  defence  set  up  in 
the  affidavit  of  merits;  and  it 
may  reiterate,  amend,  or  enlarge 
the  counterclaim  set  up  in  the 
affidavit. — Davis  Acetylene  Gas 
Co.  v.  Morrison  (1915),  34  O.L.R. 


XXXVIII.] 


INDEX. 


703 


PRACTICE — ( Continued ) . 

155,  and  Cox  Coal  Co.  v.  Rose 
Coal  Co.  (1916),  11  O.W.N.  22, 
explained. — What  the  defend- 
ants, in  their  affidavit  of  merits, 
called  a counterclaim  was  really 
a set-off;  but  there  was  no  objec- 
tion to  the  parties  treating  it  as 
a counterclaim:  Rule  115;  and 
they  did  so  treat  it. — Semble, 
that  the  defendants  were  not 
quite  regular  in  enlarging  their 
counterclaim  without  leave;  but 
such  leave  would  be  granted  as  a 
matter  of  course.  Henderson  v. 
Henderson,  97. 

See  Appeal — Arrest — Costs 
— Discovery  — Division 
Courts  — Judgment — Muni- 
cipal Corporations,  5 — Parti- 
tion— Trial. 

PRESUMPTION. 

See  Insurance,  4 — Ontario 
Temperance  Act,  1. 

PRINCIPAL  AND  AGENT. 

See  Appeal,  3 — Banks  and 
Banking,  1 — Ontario  Temper- 
ance Act,  5,  6. 

PRIORITIES. 

See  Railway,  3. 


PRIVILEGE. 

See  Libel,  1. 

PRIVY  COUNCIL. 

See  Appeal,  2,  3. 

PROMISSORY  NOTE. 

Liability  of  Endorser — Notice 
of  Dishonour  — Waiver — Admis- 
sion of  Liability — Promise  to  Pay 
— Mistake  of  Fact — Onus — Stat- 
ute of  Frauds.] — If  there  is  an 


PROM.  NOTE — ( Continued ). 
unequivocal  promise  to  pay  or 
admission  of  liability  on  the  part 
of  the  endorser  of  a promissory 
note  he  is  deemed  to  have  waived 
notice  of  dishonour. — Two  letters 
written  by  the  endorser  of  a note 
to  the  holders,  in  one  of  which 
he  said,  “1  hope  you  can  give  an 
extension  of  time,”  and  in  the 
other,  “I  think  I can  promise 
that  you  will  receive  it” — that 
is,  the  amount  of  the  note — “in  a 
short  time,”  were  held,  sufficient, 
both  as  to  admission  of  liability 
and  promise  to  pay,  to  constitute 
a waiver  of  notice. — The  onus  of 
shewing  that  the  defendant  gave 
the  promise  or  made  the  admis- 
sion under  a mistake  of  fact  was 
upon  him,  and  he  had  failed  to 
discharge  it. — The  Statute  of 
Frauds  had  no  application. — 
Britton  v.  Milsom  (1892),  19  A.R. 
96,  99,  distinguished.  Swift  Can- 
adian Co.  v.  Duff  and  Alway,  163. 

PROOFS  OF  LOSS. 

See  Insurance,  1. 


PROXIMATE  CAUSE. 

See  Highway,  1 — Negligence, 


PUBLIC  AUTHORITIES 
PROTECTION  ACT. 

See  Costs,  2,  3 — Justice  of 
the  Peace. 

PUBLIC  HEALTH  ACT. 

See  Costs,  2 — Negligence,  1. 

PUBLIC  SCHOOLS. 

See  Schools. 


PUBLICATION. 

See  Libel,  1. 
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QUALIFIED  PRIVILEGE. 

See  Libel,  1. 


RAILWAY. 

1.  Expropriation  of  Land  — 
Compensation  — Award — Appeal 
— Railway  Act , R.S.C.  1906,  ch. 
37,  sec.  209 — Grounds  for  Inter- 
ference by  Appellate  Court.] — 
, Upon  an  appeal  under  sec.  209 
of  the  Railway  Act  of  Canada, 
R.S.C.  1906,  ch.  37,  from  an 
award  of  arbitrators  fixing  com- 
pensation to  a land-owner  in 
respect  of  lands  taken  for  a 
railway,  the  award  is  in  a posi- 
tion similar  to  that  of  the 
j udgment  of  a trial  J udge . From 
such  a judgment  an  appeal  is 
always  open,  both  upon  fact  and 
law.  But  upon  questions  of  fact 
an  appellate  Court  will  not 
interfere  with  the  decision  of  the 
Judge  who  has  seen  the  witnesses, 
and  has  been  able,  with  the  im- 
pression thus  formed  fresh  in  his 
mind,  to  decide  between  their 
contending  testimonies  — unless 
there  is  some  good  and  special 
reason  to  throw  doubt  upon  the 
soundness  of  his  conclusions. — 
The  judgment  of  the  Appellate 
Division,  Re  Ruddy  and  Toronto 
Eastern  R.W.  Co.  (1915),  7 

O.W.N.  796,  increasing  the 
amount  awarded  by  the  majority 
of  three  arbitrators  under  the 
Act  from  $3,500  to  $13,850,  was 
reversed  by  the  Supreme  Court 
of  Canada,  and  the  award  re- 
stored; and  upon  a further  appeal 
by  the  land-owner,  by  special 
lea  ve,  that  j udgment  was  affirmed, 
the  Judicial  Committee  being 
of  opinion  that  the  majority  of 
the  arbitrators  did  not  in  their 
award  proceed  upon  a wrong 
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principle,  nor  exclude  anything 
material  for  consideration,  nor 
introduce  any  matter  irrelevant 
or  calculated  unduly  or  unfairly 
to  lower  the  amount  of  compen- 
sation. Ruddy  v.  Toronto  Eastern 
R.W . Co.,  556. 

2.  Injury  to  Person  Crossing 
Track  on  Highway  in  Village — 
Negligence — Finding  of  Jury — 
Excessive  Speed  of  Train — Nega- 
tiving of  other  Grounds — Powers 
of  Parliament  — Regulation  of 
Speed  of  Trains — Railway  Act, 
R.S.C.  1906,  ch.  37,  sec.  275— 
Part  of  Village  not  thickly  Peopled .] 
— The  Parliament  of  Canada  has 
full  power  to  regulate  the  speed 
of  trains;  and  a train  cannot  be 
said  to  be  negligently  or  im- 
properly run  in  respect  of  speed 
unless  it  is  transgressing  the 
statute. — The  primary  object  of 
sec.  275  of  the  Railway  Act, 
R.S.C.  1906,  ch.  37,  providing 
that  no  train  shall  pass  through 
any  thickly  peopled  portion  of 
a city,  town,  or  village,  at  a speed 
greater  than  10  miles  an  hour, 
unless  the  track  is  fenced  or 
protected,-  is  not  the  protection 
of  persons  crossing  the  track  on 
a highway;  but  such  persons 
have  a right  in  such  places  to 
rely  upon  trains  not  exceeding 
the  statutory  limit.— The  plain- 
tiff, driving  a motor  truck  over 
the  railway  track  at  a highway 
crossing  in  a village,  was  struck 
by  a train  and  injured.  In  an 
action  for  damages  for  his  injury 
he  alleged  that  the  defendants 
were  negligent  in  running  at  a 
higher  rate  of  speed  than  the 
statute  allowed  and  in  neglecting 
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to  blow  a whistle  or  ring  a bell. 
The  jury  found  negligence — that 
the  train  was  going  at  too  high 
a rate  of  speed: — Held,  that  the 
jury  had  negatived  all  negligence 
except  excessive  speed;  and,  as 
it  was  admitted  that  the  accident 
did  not  take  place  in  a thickly 
peopled  part  of  the  village,  a 
judgment  for  the  plaintiff  could 
not  be  based  upon  the  finding  of 
excessive  speed.  Minor  v.  Grand 
Trunk  R.W.  Co.,  646. 

3.  Mortgage  to  .Secure  Bond- 
holders — Claim  upon  Foreign 
Judgment  for  Damages  for  Injury 
Sustained  by  Passenger — Action 
on  Judgment  in  Ontario — Non- 
merger — Priorities  — u Working 
Expenditure ” — Railway  Act  of 
Ontario,  6 Edw.  VII.  ch.  30 
secs.  44,  45;  3 & 4 Geo.  V.  ch.  36, 
sec.  48 — Interpretation  Act,  7 
Edw.  VII.  ch.  2,  sec.  7,  para. 
48  (6) — 11  Any  Subsequent  Tran- 
saction, Matter  or  Thing” — “ Rents 
and  Revenues” — Assets  Repre- 
senting — Effect  of  Subsequent 
Legislation  upon  Rights  of  Bond- 
holders.]— By  the  Act  incorporat- 
ing the  defendant  railway  com- 
pany, 50  Viet.  ch.  76,  sec.  18  (0.), 
the  directors  were  authorised  to 
issue  bonds  and  to  secure  the 
same  by  mortgaging  the  under- 
taking in  the  manner  provided 
by  the  Railway  Act  of  Ontario, 
the  provisions  of  which  were 
made  applicable.  A mortgage 
having  been  made  in  1910,  and 
an  action  brought  to  enforce  it, 
a claim  to  priority  over  the 
claims  of  the  bondholders  was 
made  by  the  assignee  of  a 
judgment  recovered  in  a foreign 
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Court  in  1912,  upon  a claim  for 
damages  for  injury  sustained  in 
1911  by  a passenger  by  reason 
of  the  defendant  com.panyys  neg- 
ligence:— Held,  that  the  judg- 
ment was  not  merged  and  gone 
because  sued  upon  in  Ontario. — 
By  sec.  44  of  the  Railway  Act  of 
Ontario  of  1906,  6 Edw.  VII.  ch. 
30,  a mortgage  to  secure  bond- 
holders is  to  be  a charge  on  the 
property,  assets,  rents  and  re- 
venues of  the  company,  present 
or  future,  “but  such  rents  and 
revenues  shall  be  subject  . . . 

to  the  payment  of  the  working 
expenditure  of  the  railway;” 
and,  by  sec.  45,  the  bonds  are 
made  a first  charge  on  the  com- 
pany and  its  property,  save  as 
provided  in  sec.  44.  In  1913, 
the  Railway  Act  was  revised  and 
amended,  3 & 4 Geo.  V.  ch.  36, 
and  by  that  Act  (sec.  48)  the 
mortgage  charge  was  made  sub- 
ject to  the  payment  of  the 
“working  expenditure  of  the 
railway:” — Held,  that  the  effect 
of  the  change  was  to  make 
“working  expenditure”  a charge 
on  all  the  assets  of  the  company 
having  priority  over  the  mort- 
gage, instead  of  a prior  charge 
on  “rents  and  revenues”  only. — ■ 
And  held,  having  regard  to  the 
provisions  of  the  interpretation 
section  (2(24))  of  the  earlier  Act, 
that  the  claim  upon  the  judg- 
ment was  a “working  expense” 
of  the  railway. — In  re  Wrexham 
Mold  and  Connah’s  Quay  R.W. 
Co.,  [1900]  2 Ch.  436,  distin- 
guished.— But,  even  assuming  in 
favour  of  the  claimant  that  the 
rights  of  the  bondholders  were 
subject  to  displacement  by  legis- 
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lation  giving  priority  to  working 
expenses,  held , that  a prior 
charge  on  capital  was  given  only 
“ as  regards  any  subsequent  tran- 
saction, matter  or  thing”  (Inter- 
pretation Act,  7 Edw.  VII.  ch  2, 
sec.  7,  para.  48  (6)),  and  this 
claim  could  not  be  so  regarded; 
and  so  the  claimant’s  priority 
was  confined  to  “rents  and 
revenues.” — Kilgour  v.  London 
'Street  R.W.  Co.  (1914),  30  O.L.R. 
603,  followed.- — Barnhill  v.  Hamp- 
ton and  St.  Martins  R.W.  Co. 
(1906),  3 N.B.  Eq.  371,  not 
followed.  Grobe  v.  Buffalo  and 
Fort  Erie  Ferry  and  R.W.  Co., 
272. 

4.  Passenger  — Personal  In- 
jury — Negligence — Time-limit 
for  Action — Dominion  Railway 
Act , R.S.C.  1906,  ch.  37,  secs.  2 
(31),  306,  306  (3).]— An 
action  for  damages  for  injuries 
sustained  by  a passenger  by 
• reason  of  the  negligence  of  a 
Dominion  railway  company  in 
the  safe  and  proper  conduct  of 
his  person  to  its  destination  is 
not  subject  to  the  time-limit 
imposed  by  sec.  306  of  the 
Dominion  Railway  Act,  R.S.C. 
1906,  ch.  37,  in  respect  of  actions 
for  indemnity  for  damages  or 
injury  sustained  by  reason  of  the 
construction  or  operation  of  the 
railway.— Ryckman  v.  Hamilton 
Grimsby  and  Beamsville  Electric 
R.W.  Co.  (1905),  10  O.L.R.  419, 
429,  and  the  dictum  of  Duff,  J., 
in  British  Columbia  Electric  R.W . 
Co.  v.  Turner  (1914),  49  S.C.R. 
470,  489,  applied. — Parliament 
has  itself  exempted  from  the 
limitation  clause  actions  brought 
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against  the  company  upon  any 
breach  of  contract,  express  or 
implied,  for  or  relating  to  the 
carriage  of  any  “traffic:”  sub- 
sec. 3 of  sec.  306;  and,  by  sec.  2, 
cl.  31,  “traffic”  means  the  traffic 
of  passengers-  as  well  as  of  goods. 
Traill  v.  Niagara  St.  Catharines 
and  Toronto  R.W.  Co.,  1. 

See  Street  Railway. 


REFEREE. 

See  Banks  and  Banking,  3. 

REGISTRATION. 

See  Husband  and  Wife,  2 — 
Mechanics’  Liens— Mortgage, 
2. 


RELIEF  AGAINST  FORFEI- 
TURE. 

See  Deed,  1. 

RENEWAL. 

See  Execution,  1. 


RENT. 

See  Landlord  and  Tenant — 
Municipal  Corporations,  2. 

RESALE. 

See  Sale  of  Goods. 


RESIDENCE. 

See  Insurance,  2. 

RESOLUTION  OF  MUNI- 
CIPAL COUNCIL. 

See  Municipal  Corporations, 

5. 

REVIVOR. 

See  Execution,  1. 

RIPARIAN  PROPRIETORS. 

See  Constitutional  Law. 
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ROYALTIES. 

See  Judgment,  2. 


RULES. 

(Consolidated  Rules  of  the 
Supreme  Court  of  Ontario,  1913.) 

Rule  10  (2).] — See  Municipal 
Corporations,  5. 

Rule  56.] — See  Practice. 

Rule  57.] — See  Practice. 

Rule  65.] — See  Judgment,  2. 
Rule  115.] — See  Practice. 
Rule  117.] — See  Practice. 
Rule  217.] — See  Arrest. 

Rule  233.] — See  Partition. 
Rule  293.] — See  Arrest. 

Rule  300.] — See  Execution,  1. 
Rule  328.] — See  Discovery. 
Rule  329.] — See  Discovery. 
Rule  345  (2) .] — See  Discovery. 
Rule  381.] — See  Costs,  2. 

Rule  382.] — See  Costs,  2. 

Rule  507.] — See  Appeal,  1. 
Rule  523.] — See  Judgment,  1, 

2. 

Rule  552.] — See  Contempt  of 
Court. 

Rule  566.] — See  Execution,  1. 
Rule  605.] — See  Municipal 
Corporations,  5. 

Rule  606  (1).] — See  Munici- 
pal Corporations,  5. 

Rule  615.] — See  Partition. 
Rule  649.] — See  Costs,  1. 


SALE  OF  GOODS. 

Representation  as  to  Quality — 
Warranty  — Condition— Breach 
— Right  of  Purchaser  to  Reject 
notwithstanding  Resale — Reason- 
able Time.} — The  plaintiffs 
bought  from  the  defendant  a car- 
load of  hay  as  No.  1;  when  the 
car  arrived  at  T.  on  the  24th 
December,  the  plaintiffs  opened 


SALE  OF  GOODS— {Continued) . 
the  doors  and  found  that  the  hay 
that  could  be  seen  was  No.  1; 
and  they  resold  the  car-load  as 
such.  They  paid  the  defendant 
the  price  and  paid  the  freight. 
The  defendant  told  the  plaintiffs 
that  the  whole  car-load  was  as 
good  as  what  was  in  the  door- 
ways. The  plaintiffs’  purchasers 
proceeded  to  unload  the  hay, 
when  they  found  that  the  bulk 
of  the  hay  was  so  inferior  as  to 
reduce  the  average  to  No.  3. 
They  at  once  notified  the  plain- 
tiffs, who  on  the  31st  December 
wired  the  defendant  that  they 
would  reject  unless  the  price  was 
reduced;  the  defendant  made  no 
reply.  The  plaintiffs  notified 
the  defendant  that  the  hay  was 
at  his  risk,  and  brought  this 
action  to  recover  the  sum  they 
had  paid  him: — Held,  that  the 
representation  that  the  hay  was 
No.  1 was  not  a mere  warranty, 
but  a condition,  and  its  breach 
gave  the  plaintiffs  the  right  to 
reject  within  a reasonable  time; 
the  right  was,  in  the  circum- 
stances, exercised  within  a reason- 
able time;  the  plaintiffs  were  not 
precluded  from  rejecting  because 
they  had  resold  the  hay;  and 
were  entitled  to  recover. — Wallis 
Son  & Wells  v.  Pratt  & Haynes , 
[191 1] A. C. 394, followed.  Niagara 
Grain  and  Feed  Co.  v.  Reno,  159. 


SALE  OF  LAND. 

See  Execution,  1 — Infant — 
Mortgage,  2 — Partition  — 
Vendor  and  Purchaser. 


SCALE  OF  COSTS. 

See  Costs,  1. 
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SCHOOLS, 

Continuation  School  — Vacan- 
cies in  Board — Duty  of  Township 
Council  to  Fill  — Continuation 
Schools  Act,  R.S.O.  1914,  ch.  267 
— Mandamus — Demand  and  Re- 
fusal — Technical  Objection — 
Dispensing  with  Demand — Effec- 
tive Demand — Locus  Pcenitentice — 
Coste.] — The  members  of  a town- 
ship council  having  refused  to 
perform  the  duty  imposed  upon 
them  by  the  Continuation 
Schools  Act,  R.S.O.  1914,  ch. 
267,  to  appoint  three  persons  to 
fill  the  board  of  trustees  of  a 
township  continuation  school, 
were  required,  by  an  order  in  the 
nature  of  a mandamus,  to  per- 
form that  duty,  and  the  order 
was  affirmed  upon  appeal. — The 
course  of  conduct  of  the  coun- 
cillors shewed  such  a settled 
purpose  not  to  perform  their 
duty  that  a formal  demand 
would  have  been  useless.  A 
demand  was  actually  made,  the 
effect  of  which  was  not  ex- 
hausted by  a merely  pretended 
compliance  with  it.  By  the 
order  appealed  against,  the  coun- 
cillors were  given  another  op- 
portunity to  make  an  effective 
appointment,  which  they  ac- 
cepted, and  again  made  only  an 
abortive  one. — The  councillors 
were  ordered  to  pay  all  the  costs, 
including  any  costs  incurred  by 
the  township  council  or  for  which 
the  township  corporation  had 
become  liable,  and  to  indemnify 
the  township  corporation  against 
all  liability  in  respect  of  costs.-— 
Remarks  upon  the  respective 
functions  of  the  Courts  and 
legislative  bodies,  and  upon  the 
expenditure  of  public  moneys  by 
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municipal  councils.  Re  West 
Nissouri  Continuation  School, 
207. 

See  Contempt  of  Court. 

SCIENTER 

See  Negligence,  2. 

SEARCH-WARRANT. 

See  Ontario  Temperance 
Act,  1,  3. 


SECURITY  FOR  COSTS. 

See  Costs,  2,  3. 

SEDUCTION. 

See  Judgment,  1. 

SEPARATE  ESTATE. 

See  Deed,  2. 

SEPARATION  DEED. 

See  Husband  and  Wife,  3. 


SERVANT. 

See  Master  and  Servant. 


SET-OFF. 

See  Practice. 


SHARES  AND 
SHAREHOLDERS. 

See  Company,  2 — Execution, 

2. 


SHERIFF. 

See  C osts,  3 — Executi on . 


SIDEWALK. 

See  Highway. 


SNOW  AND  ICE. 

See  Highway. 

SOLDIERS. 

See  Insurance,  2. 
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SOLICITOR. 

See  Executors. 


SPECIAL  CASE. 

See  Assessment  and  Taxes,  1 

SPECIAL  ENDORSEMENT. 

See  Practice. 


SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser. 


SPEED  OF  TRAINS. 

See  Railway,  2. 


STAIRWAY. 

See  Highway,  2. 

STAKING. 

See  Mines  and  Mining. 


STATUTE  OF  FRAUDS. 

See  Husband  and  Wife,  2 — 
Promissory  Note. 


STATUTE  OF  LIMITATIONS. 

See  Mortgage,  2 — Railway, 
4. 


STATUTE  OF  USES. 

See  Deed,  2. 

STATUTES. 

R.S.O.  1877,  ch.  150  (Joint  Stock 
Companies  Letters  Patent  Act). 

See  Contract,  1. 

45  Viet.  ch.  19,  secs.  2,  3 (O.)  (Com- 
panies for  Supplying  Electricity). 

See  Contract,  1. 

50  Viet.  ch.  76,  sec.  18  (O.)  (Incorpora- 
ting Buffalo  and  Fort  Erie  Ferry 
and  Railway  Company). 

See  Railway,  3. 

R.S.O.  1897,  ch.  322  (Rights  of  Sub- 
ject). 

See  Constitutional  Law. 

R.S.O.  1897,  ch.  331  (27  Hen.  VIII. 
ch.  10)  (Statute  of  Uses). 

See  Deed,  2. 

62  Viet.  (2)  ch.  7,  sec.  3 (O.)  (Sheriffs). 

See  Costs,  3. 


STATUTES — ( Continued ) . 

3 Edw.  VII.  ch.  19,  secs.  420  (3), '672 
(1)  (O.)  (Municipal  Act). 

See  Assessment  and  Taxes,  2. 

R.S.C.  1906,  ch.  37,  secs.  2 (31),  306, 
306  (3)  (Railway  Act). 

See  Railway,  4. 

R.S.C.  1906,  ch.  37,  sec.  209. 

See  Railway,  1. 

R.S.C.  1906,  ch.  37,  sec.  275. 

See  Railway,  2. 

R.S.C.  1906,  ch.  81,  secs.  2 (c),  102 
(Indian  Act). 

See  Indian. 

R.S.C.  1906,  ch.  144,  secs.  22,  23,  101, 
110,  133  (Winding-up  Act). 

See  Company,  3. 

R.S.C.  1906,  ch.  144,  sec.  123. 

See  Company,  2. 

R.S.C.  1906,  ch.  146,  secs.  285B,  347 
(Criminal  Code). 

See  Motor  Vehicles  Act. 

R.S.C.  1906,  ch.  146,  secs.  777  (5),  797, 
1013. 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  146,  secs.  999,  1019. 

See  Criminal  Law,  3. 

R.S.C.  1906,  ch.  146,  sec.  1122. 

See  Criminal  Law,  1. 

R.S.C.  1906,  ch.  152,  sec.  148  (Canada 
Temperance  Act). 

See  Canada  Temperance  Act. 

6 Edw.  VII.  ch.  30,  secs.  44,  45  (O.) 

■(Railway  Act). 

See  Railway,  3. 

7 Edw.  VII.  ch.  2,  sec.  7,  para.  48  ( b ) 

(O.)  (Interpretation  Act). 

See  Railway,  3. 

7 Edw.  VII.  ch.  34,  secs.  36,  123-130 

(O.)  (Companies  Act). 

See  Company,  2. 

8 & 9 Edw.  VII.  ch.  9 (D.)  (Amending 

Criminal  Code). 

See  Criminal  Law,  2. 

9 & 10  Edw.  VII.  ch.  11  (D.)  (Amend- 

ing Criminal  Code). 

See  Motor  Vehicles  Act. 

2 Geo.  V.  ch.  31,  sec.  23  (1)  (k)  (vO.) 
(Companies  Act). 

See  Company,  1. 

2 Geo.  V.  ch.  31,  secs.  90,  91  (O.). 

See  Company,  2. 

3 & 4 Geo.  V.  ch.  13  (D.)  (Amending 

Criminal  Code). 

See  Criminal  Law,  2. 

3 & 4 Geo.  V.  ch.  36,  sec.  48  (O.) 
(Railway  Act). 

See  Railway,  3. 
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R.S.O.  1914,  ch.  1,  sec.  29  ( x ) (Inter- 
pretation Act). 

See  Costs,  2. 

R.S.O.  1914,  ch.  32,  secs.  51  et  seq. 
(Mining  Act). 

See  Mines  and  Mining. 

R.S.O.  1914,  ch.  39,  sec.  16  (Power 
Commission  Act). 

See  Constitutional  Law. 

R.S.O.  1914,  ch.  54,  sec.  10  (Privy 
Council  Appeals  Act). 

See  Appeal,  2. 

R.S.O.  1914,  ch.  56,  sec.  16  (g)  (Judi- 
cature Act). 

See  Constitutional  Law. 

R.S.O.  1914,  ch.  56,  secs.  26,  63. 

See  Justice  of  the  Peace. 

R.S.O.  1914,  ch.  56,  sec.  27  (2). 

See  Trial,  1. 

R.S.O.  1914,  ch.  56,  sec.  28. 

See  Libel,  1 — Trial,  2. 

R.S.O.  1914,  ch.  56,  sec.  32. 

See  Arbitration  and  Award. 

R.S.O.  1914,  ch.  63,  sec.  62  (Division 
Courts  Act). 

See  Division  Courts. 

R.S.O.  1914,  ch.  65,  secs.  4,  10  (c),  14 
(Arbitration  Act). 

See  Municipal  Corporations,  2. 

R.S.O.  1914,  ch.  70,  sec.  10  (Dower 
Act). 

See  Mortgage,  2. 

R.S.O.  1914,  ch.  75  (Limitations  Act). 

See  Mortgage,  2 — Partition. 

R.S.O.  1914,  ch.  80,  sec.  10  (Execution 
Act). 

See  Execution,  2. 

R.S.O.  1914,  ch.  83,  sec.  3 (Fraudulent 
Debtors  Arrest  Act). 

See  Arrest. 

R.S.O.  1914,  ch.  89,  secs.  3,  4,  8 (Public 
Authorities  Protection  Act). 

See  Justice  of  the  Peace. 

R.S.O.  1914,  ch.  89,  sec.  13. 

See  Costs,  3. 

R.S.O.  1914,  ch.  89,  sec.  16. 

See  Costs,  2,  3. 

R.S.O.  1914,  ch.  90,  sec.  10  (1)  (Sum- 
mary Convictions  Act). 

See'  Criminal  Law_,  1. 

R.S.O.  1914,  ch.  102  (Statute  of 
Frauds). 

See  Husband  and  Wife,  2 — Prom- 
issory Note. 

R.S.O.  1914,  ch.  Ill  (Petty  Trespass 
Act). 

See  Criminal  Law,  1. 
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R.S.O.  1914,  ch.  114,  secs.  4,  5 (Par- 
tition Act). 

See  Partition. 

R.S.O.  1914,  ch.  119,  sec.  13  (Devolu- 
tion of  Estates  Act). 

See  Partition. 

R.S.O.  1914,  ch.  121,  sec.  67  (Trustee 
Act). 

See  Executors. 

R.S.O.  1914,  ch.  124,  sec.  58  (Registry 
Act). 

See  Mortgage,  2. 

R.S.O.  1914,  ch.  140,  secs.  24,  31,  32, 
37  (Mechanics  and  Wage-Earners 
Lien  Act). 

See  Mechanics’  Liens. 

R.S.O.  1914,  ch.  151  (Fatal  Accidents 
Act). 

See  Costs,  2. 

R.S.O.  1914,  ch.  156  (Apportionment 
Act). 

S'ee  Landlord  and  Tenant. 

R.S.O.  1914,  ch.  178,  sec.  60  (Com- 
panies Act). 

See  Execution,  2. 

R.S.O.  1914,  ch.  183,  secs.  2 (14),  194, 
Condition  8 (Insurance  Act). 

See  Insurance,  1. 

R.-S.O.  1914,  ch.  183,  sec.  165  (5). 

See  Insurance,  4. 

R.S.O.  1914,  ch.  192,  sec.  33  (Muni- 
cipal Act). 

See  Contract,  2. 

R.S.O.  1914,  ch.  192,  sec.  258. 

See  Municipal  Corporations,  4. 

R.S.O.  1914,  ch.  192,  secs.  282,  283. 

See  Municipal  Corporations,  5. 

R.S.O.  1914,  ch.  192,  secs.  285,  396  (c). 

See  Municipal  Corporations,  6. 

R.S.O.  1914,  ch.  192,  sec.  350. 

See  Ontario  Temperance  Act,  3. 

R.S.O.  1914,  ch.  192,  sec.  442. 

See  Municipal  Corporations,  8. 

R.S.O.  1914,  ch.  192,  sec.  449. 

See  Municipal  Corporations,  7,  8. 

R.S.O.  1914,  ch.  192;  sec.  460. 

See  Highway,  1,  2. 

R.S.O.  1914,  ch.  193,  secs.  9,  11  (Local 
Improvement  Act). 

See  Municipal  Corporations,  3. 

R.S.O.  1914,  ch.  195,  sec.  10  (1)  ( j ), 
(11)  (Assessment  Act). 

See  Assessment  and  Taxes,  3. 

R.S.O.  1914,  ch.  195,  secs.  22,  53,  54, 
69,  70,  79,  82,  83. 

See  Assessment  and  Taxes,  2. 

R.S.O.  1914,  ch.  195,  secs.  40  (8),  81. 

See  Assessment  and  Taxes,  1. 
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R.S.O.  1914,  ch.  199,  secs.  2 (2)  (e),  7 
(Municipal  Arbitrations  Act). 

See  Municipal  Corporations,  2. 

R.S.O.  1914,  ch.  199,  secs.  4,  7. 

See  Municipal  Corporations,  1. 

R.S.O.  1914,  ch.  207,  sec.  19  (Motor 
Vehicles  Act). 

See  Motor  Vehicles  Act. 

R.S.O.  1914,  ch.  218  (Public  Health 
Act). 

See  Negligence,  1. 

R.S.O.  1914,  ch.  218,  sec.  26. 

See  Costs,  2. 

R.S.O.  1914,  ch.  267  (Continuation 
Schools  Act). 

See  Schools. 

4 Geo.  V.  ch.  14,  sec.  2 (O.)  (Amending 
Mining  Act). 

See  Mines  and  Mining. 

4 Geo.  V.  ch.  36,  sec.  3 (O.)  (Amending 
Motor  Vehicles  Act). 

See  Motor  Vehicles  Act. 

6 Geo.  V.  ch.  20  (O.)  (Ontario  Niagara 
Development  Act). 

See  Constitutional  Law. 

6 Geo.  V.  ch.  35,  sec.  6 (O.)  (Amending 
Companies  Act). * 

See  Company,  1. 

6 Geo.  V.  ch.  41,  sec.  6 (O.)  (Assess- 
ment Amendment  Act,  1916). 

. See  Assessment  and  Taxes,  1. 

6 Geo.  V.  ch.  50  (O.)  (Ontario  Tem- 
perance Act). 

See  Landlord  and  Tenant. 

6 Geo.  V.  ch.  50,  secs.  2 (e),  3 to  6,  61 
(3),  146  (O.). 

See  Ontario  Temperance  Act,  2. 

6 Geo.  V.  ch.  '50,  sec.  40  (O.). 

See  Ontario  Temperance  Act,  1,  3. 

6 Geo.  V.  ch.  50,  secs.  41  (1),  88  (O.). 

See  Ontario  Temperance  Act,  4. 

6 Geo.  V.  ch.  50,  secs.  42,  139  (O.). 

See  Ontario  Temperance  Act,  5,  6. 

6 Geo.  V.  ch.  50,  sec.  67  (O.). 

See  Ontario  Temperance  Act,  1. 

STAY  OF  EXECUTION. 

See  Appeal,  2. 


STREET  RAILWAY. 

1.  Agreements  with  Municipal 
Corporations  — Construction  — 
Order  of  Ontario  Railway  and 
Municipal  Board — Approval  of 
Plans  for  Deflectio  n — ‘ ‘Franchise’  ’ 


STREET  R.W— (Continued). 
— Operation  — Location  and  Con- 
struction — Necessity  for  Consent 
of  City  Corporation — Engineering 
Grounds.] — The  judgment  of  the 
First  Divisional  Court  of  the 
Appellate  Division  of  the 
Supreme  Court  of  Ontario,  Re 
Toronto  and  York  Radial  R.W. 
Co.  and  City  of  Toronto  (1915), 
35  O.L.R.  57,  was  reversed  by 
the  Privy  Council.' — Upon  the 
question  whether  the  “franchise” 
of  the  railway  company  included 
the  right  to  divert  which  it  was 
claiming,  without  another  agree- 
ment relative  to  the  particular 
deflection,  it  was  held , that,  as 
the  deflection  was  necessary  in 
the  operation  of  the  road,  as  dis- 
tinguished from  its  original  loca- 
tion and  construction,  the  com- 
pany had  a “franchise”  in  that 
regard,  i.e.,  a “franchise”  in 
respect  of  Yonge  street  and  ad- 
joining lands  proposed  to  be 
used  if  the  works  were  required 
for  the  purpose  of  operating  the 
railway,  as  to  which  the  finding 
of  the  Ontario  Railway  and 
Municipal  Board  was  conclusive. 
— Toronto  and  York  Radial  R.W . 
Co.  v.  City  of  Toronto  (1913),  25 
O.W.R.  315  (P.C.),  distinguished. 
— Upon  the  contention  that  the 
consent  of  the  city  council  was 
necessary  before  the  Board  could 
approve  the  plans  submitted  to 
them,  it  was  held,  that  it  must 
be  assumed  that  all  the  condi- 
tions inserted  in  the  agreements 
of  1884  and  1894  were  fulfilled 
before  the  road  was  put  in 
operation,  and  that  the  company 
would  adopt  and  comply  with  the 
method  and  conditions  pres- 
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STREET  R.W, — ( Continued ). 
cribed  for  carrying  out  works 
necessary  for  operating  their 
road  within  their  authority;  and, 
in  effect,  there  was  no  difference 
on  engineering  grounds  between 
the  company  and  the  city  council 
when  the  Board  finally  approved 
the  plans;  and  so  the  contention 
failed.  Toronto  and  York  Radial 
R.W.  Co.  v.  City  of  Toronto T 88. 

2.  Operation  of  Car— Injury  to 
Passenger — N egligence  — Co  ntrib- 
utory  Negligence  — Evidence  — 
Finding  of  Trial  Judge — Reversal 
on  Appeal.]— The  plaintiff  ran 
to  catch  an  electric  street  railway 
car  and  got  upon  the  lowest 
step  of  the  back  platform,  but 
could  go  no  further  because  it 
was  crowded  in  front  of  him. 
The  platform  was  divided  so 
that  there  was  a way  of  entrance 
and  a way  of  exit.  While  the 
plaintiff  was  standing  on  the 
lowest  step,  a woman,  intending 
to  leave  the  car,  made  her  exit 
by  the  entrance-way,  the  plain- 
tiff making  room  for  her  to  pass, 
by  swinging  back  and  standing 
with  one  foot  on  the  step  and 
one  in  the  air,  holding  a handle- 
bar with  one  hand.  While  he 
was  in  this  position,  the  bell  was 
rung,  the  car  was  started,  his 
foot  slipped  off  the  step,  he  was 
thrown  down,  and  was  injured. — 
Held , that,  whether  there  was  or 
was  not  negligence  on  the  part 
of  the  conductor  of  the  car,  the 
plaintiff  was  guilty  of  contribu- 
tory negligence  by  reason  of  his 
own  want  of  reasonable  care, 
and  could  not  recover.  Clarey 
v.  Ottawa  Electric  R.W . Co.,  308. 


See  Libel,  1- — Trial,  2. 


SUMMARY  APPLICATION. 

See  Partition. 


SUMMARY  TRIAL. 

See  Criminal  Law,  2. 


SUPREME  COURT  OF 
ONTARIO. 

See  Appeal — Costs,  1. 


SURVIVORSHIP. 

See  Husband  and  Wife,  2. 


TAXES. 

See  Assessment  and  Taxes. 


TEMPERANCE. 

See  Canada  Temperance  Act 
— Ontario  Temperance  Act. 


TENDER. 

See  Insurance,  3. 


THEFT. 

See  Criminal  Law,  2 — Motor 
Vehicles  Act. 


TIME. 

See  Banks  and  Banking,  1 — 
Criminal  Law,  3 — Insurance, 
3 — Mechanics’  Liens — Muni- 
cipal Corporations,  2 — Parti- 
tion — Railway,  4 — Sale  of 
Goods. 


TITLE  TO  LAND. 

See  Deed,  2. 


TRANSFER  OF  SHARES. 

See  Execution,  2. 


TRIAL. 

1.  Action  by  two  Plaintiffs — 
Damages  for  Negligence — Verdict 
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TRIAL — ( Continued ) . 
of  J ury — C ompromise — Evidence 
— Verdict  Set  aside  on  Appeal — 
New  Trial,  Confined  to  Assess- 
ment of  Damages — Judicature  Act, 
sec . 27  (2) — Costs  of  Appeal.] — 
The  plaintiffs,  husband  and  wife, 
sued  the  defendant  for  damages 
arising  from  a collision  upon  a 
highway  of  the  husband’s  buggy 
with  the  defendant’s  automobile, 
the  buggy  having  been  smashed 
and  the  wife  personally  injured. 
The  jury  found  “ slight”  negli- 
gence on  the  part  of  the  defend- 
ant, awarded  the  husband  SI 25 
(the  amount  of  his  actual  outlay 
occasioned  by  the  defendant’s 
negligence) , and  the  wife  nothing : 
— Held,  that  the  finding  against 
the  wife  could  not,  upon  the 
evidence,  be  allowed  to  stand; 
that  it  was  not  a case  in  which 
the  appellate  Court  should  itself 
assess  the  damages  under  sec.  27 
(2)  of  the  Judicature  Act,  R.S.O. 
1914*  ch.  56;  that  the  finding  of 
negligence  should  not  be  re- 
opened; that  there  should  be  a 
new  trial,  confined  to  the  ascer- 
tainment of  the  quantum  of 
damages  to  both  plaintiffs;  and 
that  the  defendant  should  pay 
the  costs  of  the  appeal  in  any 
event.  Doan  v.  Neff,  216. 

2.  Jury  — Prejudice — Nation- 
ality of  Plaintiff — Alien  Enemy — 
Improper  Admission  of  Evidence 
— Improper  Remarks  of  Counsel 
for  Defendant  in  Addressing  Jury 
— Motion  to  Stay  Proceedings 
Adjourned  to  be  Disposed  of  at 
Trial — New  Trial — Objection  not 
Made  at  Time  to  Remarks  of 
Counsel — Power  of  Court — “Sub- 


TRIAL — ( Continued ) . 
stantial  Wrong  or  Miscarriage” — 
Judicature  Act,  sec.  28 — Onus.] — 
At  the  trial  with  a jury  of  an 
action  for  false  imprisonment, 
the  plaintiff  had  a verdict  for  S3; 
upon  his  application,  a new  trial 
was  directed  (Masten,  J.,  dis- 
senting), upon  the  ground  that 
evidence  was  improperly  ad- 
mitted at  the  trial  to  shew  that 
he  was  an  alien  enemy,  and  that 
counsel  for  the  defendant,  by 
remarks  to  the  jury  about  the 
plaintiff’s  nationality  and  the 
probable  destination  of  any 
moneys  that  he  might  recover 
from  the  defendant,  so  inflamed 
the  minds  of  the  jurors  that  the 
nominal  verdict  for  the  plaintiff 
—based  upon  which  a judgment 
for  the  greater  portion  of  his 
costs  was  pronounced  in  favour 
of  the  defendant  by  the  trial 
Judge — must  be  regarded  as  the 
result  of  a mistrial. — Per  Mere- 
dith, C.J.C.P.: — The  evidence 
was  irrelevant  to  the  issue.  The 
Court  had  power  to  order  a new 
trial,  though  no  objection  was 
made  at  the  time  to  the  mis- 
conduct of  counsel  for  the  de- 
fendant. The  onus  of  shewing 
that  the  evidence  improperly 
admitted  caused  no  “ substantial 
wrong  or  miscarriage'”  (Judica- 
ture Act,  sec.  28)  was  on  the 
defendant,  and  had  not  been 
satisfied.  Gage  v.  Reid,  514. 

See  Criminal  Law — Libel,  2. 


TRUSTS  AND  TRUSTEES. 

See  Company,  1,  2 — Contempt 
of  Court — Deed,  2 — Execu- 
tors— Husband  and  Wife,  2 — 
Mortgage,  2. 
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UNREASONABLENESS. 

See  Municipal  Corporations. 
4. 


USES. 

See  Deed,  2. 


VIEW. 

See  Municipal  Corporations, 

1. 


VOLUNTARY  INCURRING  OF 
RISK. 

See  Negligence,  1. 


VENDOR  AND  PURCHASER. 

Agreement  for  Sale  of  Land — 
Action  by  Purchaser  against 
Executors  of  Vendor  for  Specific 
Performance — Issue  as  to  whether 
Sale  of  Whole  or  Half  Interest  in 
Land — Evidence  — Entries  in 
Books  of  Vendor — Admissibility 
— Weight  — - Inconclusive  Memor- 
andum— -Delay — Return  of  Money 
Paid  — Dismissal  of  Action  — 
Costs.] — The  judgment  of 
Middleton,  J.,  37  O.L.R.  432, 
was  reversed;  and  it  was  held , 
that,  while  the  entries  in  the 
books  of  the  deceased  vendor 
were  properly  admitted  in  evi- 
dence, the  weight  of  the  evidence 
was  not  in  favour  of  the  claim 
of  the  plaintiff  to  a conveyance 
of  the  vendor’s  whole  interest  in 
the  lands  in  question;  and  the 
plaintiff  was  not  entitled  to 
specific  performance;  but,  the 
defendants,  the  representatives 
of  the  vendor,  being  willing  to 
convey  a half  interest  or  return 
the  money  paid  to  the  vendor 
on  account  of  the  purchase,  and 
the  plaintiff  electing  the  latter, 
it  was  adjudged  that,  upon  the 
money  being  refunded,  the  action 
should  be  dismissed  without 
costs,  and  the  plaintiff  should 
pay  the  defendants’  costs  of 
their  appeal.  Clergue  v.  Plummer, 
54. 

See  Deed,  2. 


WAIVER. 

See  Deed,  1 — Insurance,  1 — 
Promissory  Note. 


WARRANTY. 

See  Sale  of  Goods. 


WAY. 

See  Highway — Negligence, 

2. 


WINDING-UP. 

See  Banks  and  Banking,  3 — 
Company,  2,  3. 

WORDS. 

uAny  Subsequent  Transaction, 
Matter  or  Thing.”] — See  Rail- 
way, 3. 

“Business.”] — See  Assessment 
and  Taxes,  3. 

“Business  Established  else- 
where in  Ontario.”] — See  Muni- 
cipal Corporations,  6. 

“City  of  Chatham.”] — See  Con- 
tract, 2. 

“Costs  as  between  Solicitor  and 
Client.”] — See  Husband  and 
Wife,  1. 

“County  Bridge.”] — See  Muni- 
cipal Corporations,  7,  8. 

“Employ.”]— See  Motor  Ve- 
hicles Act. 

“Entitle.”] — See  Husband  and 
Wife,  3. 

“ Fair  Comment.”] — See  Libel, 

2. 
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W ORDS — ( Continued ) . 

“Franchise.”] — See  Street 
Railway,  1. 

“Future  Rights”] — See  Com- 
pany, 3. 

“Gross  Negligence .”]  — See 
Highway,  1,  2. 

“His  Heirs  and  Assigns  for 
ever.”] — See  Deed,  2. 

“Insurability.”] — See  Insur- 
ance, 3. 

“Insurance  Contract.”] — See 
Insurance,  1. 

“Kept.”] — See  Ontario  Tem- 
perance Act,  1. 

“Licensee.”] — See  Ontario 
Temperance  Act,  2. 

“Lien-holder.”] — See  Mech- 
anics’ Liens. 

“May.”] — See  Contract,  1. 

“Only  upon.”] — See  Contract,  1. 

“Order  to  the  Contrary.”] — 
See  Costs,  1. 

“Person.”] — See  Costs,  *2 — 
Indian. 


W ORDS — ( Continued ) . 

“ Petroleum  Mineral  Rights.”] 
— See  Assessment  and  Taxes,  1. 

“ Purchasers ’ Agent.”] — See 
Ontario  Temperance  Act,  5. 

“ Rents  and  Revenues.”]  — See 
Railway,  3. 

“Resident.”] — See  Insurance, 

2. 

“Sidewalk.”  ] — See  Highway, 

2. 

“Stolen  it  from  the  Owner.”] — 
See  Motor  Vehicles  Act. 

“Substantial  Wrong  or  Mis- 
carriage.”]— See  Trial,  2. 

“Theft.”]—  See  Motor  Ve- 
hicles Act. 

“Transaction  in  Liquor.”] — See 
Ontario  Temperance  Act,  5. 

“Working  Expenditure.”] — See 
Railway,  3. 


WRIT  OF  SUMMONS. 

See  Practice. 
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